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ADVERTISEMENT 

TO  THE 

PRESENT  EDITION. 


A  new  Edition  of  this  work  being  required, 
I  have  applied  my  self  diligently  to  the  preparing 
of  it  for  publication.  I  have  engrafted  upon  it 
all  the  cases  which  have  been  decided,  all  the 
statutes  which  have  passed,  relating  to  the 
many  subjects  of  which  the  work  treats,  since 
the  publication  of  the  last  edition.  I  have  also 
altered  all  the  pleadings  iu  the  different  actions 
treated  of,  so  as  to  make  them  conformable 
with  the  system  of  Pleading  established  by  the 
recent  Common  Law  Procedure  Act  and  the 
New  Rules  of  Pleading.  I  have  taken  con- 
siderable pains  to  make  the  whole  correct,  and 
I  trust  that  the  Reader  will  find  it  so. 

J.  F.  A. 

9,  Kine't  Bench  Walk,  Temple. 


PREFACE. 


I  HAVE  been  requested,  by  some  of  my  friends  at 
the  Bar,  to  publish  my  Manuscript  on  the  Law  of 
Landlord  and  Tenant ;  and  I  most  readily  accede 
to  the  request.  In  doing  so,  however,  I  hope  it  will 
not  be  imagined  that  I  under- value,  in  the  slightest 
degree,  the  works  already  published  upon  the  sub- 
ject: I  have  no  doubt  that  they  well  deserve  the 
estimation  in  which  they  are  holden  by  the  Profes- 
sion. But  it  has  been  suggested  to  me  that  a  work 
somewhat  more  practical,— one  which,  besides  treat- 
ing of  the  tenancy,  and  of  the  different  modes  by 
which  it  may  be  created  and  determined,  would 
show  at  a  glance  the  several  remedies  which  the 
law  gives  to  the  landlord  against  his  tenant,  to  the 
tenant  against  his  landlord,  and  to  both  against 
strangers, — one  which  would  contain  the  pleadings 
in  the  different  actions  by  and  against  landlord  and 
tenant,  and  the  evidence  necessary  to  support  them, 
in  the  same  manner  as  in  my  recent  work  upon  the 
law  of  Nisi  Prius, — would  be  acceptable  to  the 
Profession;  and  as  my  Manuscript  was  written 
in  that  form,  I  lutre  consented  most  readily  to 
publish  it. 
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The  subject  of  this  little  work  originally  formed 
part  of  a  work  of  much  greater  extent,  which,  very 
early  in  my  professional  life,  I  had  projected,  treat- 
ing of  the  remedy  by  action  for  all  injuries,  and 
comprising  the  law  as  to  pleading  and  evidence  gene- 
rally ;  pleading  and  evidence  in  particular  actions, 
real,  personal  and  mixed ;  pleading  and  evidence  in 
actions  by  and  against  particular  persons ;  and  also 
comprising  the  practice  in  civil  actions  in  the  dif- 
ferent courts  of  common  law  at  Westminster.  I 
planned  the  work,  collected  my  materials,  and  ar- 
ranged them  in  a  plain  and  lucid  order ;  but  after 
I  had  made  some  considerable  progress  in  my 
Manuscript,  I  soon  perceived  the  extraordinary 
magnitude  of  the  work  I  had  undertaken,  and  I 
was  convinced  that  I  should  render  it  more  ex- 
tensively useful,  if  I  should  divide  it  according  to 
the  different  subjects  of  which  it  treated,  and  publish 
each  part  separately.  I  first  published  the  Practice 
in  personal  Actions  and  Ejectment.  I  afterwards 
published  that  part  of  my  Manuscript  relating  to 
Pleading  and  Evidence  generally,  together  with  the 
pleadings  and  proceedings  in  real  actions,  (which 
my  familiar  acquaintance  with  the  year  books  and 
old  reports  enabled  me  very  much  to  simplify) ;  and 
the  pleadings  and  proceedings  in  mixed  actions, 
namely,  the  writ  of  Waste,  Quare  impedit,  and 
Ejectment.  I  have  recently  re-modelled  and  re- 
written tho  title  Ejectment,  giving  the  evidence 
applicable  to  every  title;  and  have  published  it, 
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together  with  the  pleadings  and  evidence,  <£c.,  in 
the  several  personal  actions,  in  a  little  work  which 
I  have  named  the  Law  of  Nisi  Prius.  Two  por- 
tions of  the  Manuscript  still  remained  unpublished, 
namely,  that  relating  to  the  Law  of  Landlord  and 
Tenant,  and  the  greater  part  of  that  relating  to 
Mercantile  Law:  the  former  I  now  publish ;  the 
latter,  namely,  the  Mercantile  Law,  which  I  have 
long  promised  to  the  Profession,  is  now  going  to 
Press,  and  I  shall  use  every  exertion  to  complete  it 
in  as  short  a  tune  as  possible.  I  shall  then  have 
finished  the  task  I  had  undertaken, — a  task  of  no 
ordinary  magnitude  and  difficulty, — one  which  I 
should  long  since  have  been  deterred  from  prose- 
cuting, were  it  not  for  the  kind  and  flattering 
manner  in  which  the  Profession  have  received  each 
portion  of  it  as  it  appeared. 

The  manner  in  which  this  little  work  is  arranged 
is  very  simple.  It  is  divided  into  Six  Parts:  the 
first  treats  of  the  tenancy,  and  the  manner  in  which 
it  is  created  and  determined ;  the  second  treats  of 
the  landlord's  remedies  against  his  tenant;  the 
third,  of  the  landlord's  remedies  against  strangers ; 
the  fourth,  of  the  tenant's  remedies  against  his 
landlord;  the  fifth,  of  the  tenant's  remedies  against 
strangers ;  and  the  sixth  treats  of  fixtures. 

I  ho  First  Part  comprises  two  chapters:  one  treat- 
ing of  the  creation  of   the   tenancy  by  lease  in 
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writing,  by  parol  demise,  by  agreement,  by  implied 
contract,  by  assignment,  or  by  attornment;  the 
other  treating  of  the  determination  of  the  tenancy 
by  effluxion  of  time,  by  surrender,  by  notice  to  quit, 
by  notice  to  determine  a  lease  for  years,  and  by 
forfeiture. 

The  Second  Part,  treating  of  the  landlord's  reme- 
dies against  his  tenant,  comprises  four  chapters: 
the  first,  as  to  his  remedies  for  rent  by  distress,  by 
action  of  debt  or  covenant,  or  by  action  for  use  and 
occupation,  and  by  ejectment  as  for  a  forfeiture; 
the  second,  as  to  his  remedy  for  other  breaches  of 
contract,  express  or  implied,  by  action  of  covenant 
or  assumpsit;  the  third,  as  to  his  remedy  for  waste, 
by  action  on  the  case,  or  by  bill  in  equity ;  and  the 
fourth,  as  to  his  remedy  against  his  tenant  for  hold- 
ing over  after  his  tenancy  has  expired,  namely,  by 
action  for  double  value  or  double  rent,  or  by  eject- 
ment and  action  of  trespass  for  mesne  profits. 

The  Third  Part,  treating  of  the  landlord's  reme- 
dies against  strangers,  comprises  four  chapters :  the 
first,  as  to  his  remedy  for  evicting  or  attempting  to 
evict  his  tenant;  the  second,  for  injuries  to  his  re- 
version ;  the  third,  as  to  his  remedies  against  the 
sheriff,  for  not  taking  a  replevin  bond,  for  taking 
insufficient  sureties  in  replevin,  for  not  paying 
rent  due  to  him  in  case  of  an  execution  against  his 
tenant ;  and  the  fourth,  as  to  his  remedy  against  the 
sureties  in  replevin,  upon  the  replevin  bond. 
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The  Fourth  Part,  treating  of  the  tenant's  reme- 
dies against  his  landlord,  comprises  seven  chapters  : 
the  first,  for  breaches  of  contract,  express  or  implied, 
by  action  of  covenant  or  assumpsit ;  the  second,  for 
a  wrongful  or  irregular  distress,  by  action  of  re- 
plevin, or  action  on  the  case,  <£c.;  the  third,  for 
the  landlord's  entry  upon  the  demised  premises 
without  cause,  by  action  of  trespass  j  the  fourth,  as 
to  his  remedy  by  the  bill  in  equity,  to  be  relieved 
against  a  forfeiture ;  the  fifth,  as  to  his  remedy  for 
expulsion  by  a  stranger,  with  or  without  title ;  the 
sixth,  for  the  landlord's  allowing  him  to  be  dis- 
trained upon  for  rent  due  to  a  head -landlord ; 
and  the  seventh,  as  to  the  tenant's  remedy  for  em- 
blements. 

The  Fifth  Part,  treating  of  the  tenant's  remedies 
against  strangers,  comprises  three  chapters :  the 
first,  as  to  his  remedy  for  trespass ;  the  second,  as 
to  disturbance  of  the  tenant's  right  of  common, 
either  by  the  lord,  or  by  a  commoner,  or  by  a 
stranger;  and  the  third,  as  to  his  rights  and  lia- 
bilities as  an  outgoing  tenant. 

The  Sixth  Part,  as  to  fixtures,  treats  of  landlord's 
fixtures,  tenant's  fixtures,  trade  fixturo,  i'urm  fix- 
tures ;  of  the  right  of  representatives  to  fixtures, 
that  is  to  say,  what  fixtures  go  to  the  heir,  what 
to  the  executor,  what  to  a  ruinsiiiidrniian,  uh;it  may 
be  taken  under  an  execution  against  the  tenant, 
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what  may  be  taken  by  his  assignees  under  a  fiat  in 
bankruptcy  against  him ;  and,  lastly,  it  treats  of 
actions  in  relation  to  fixtures,  by  the  landlord  or 
tenant,  or  by  the  assignee  or  mortgagee,  &c.,  of 
either,  or  by  a  vendor  against  a  vendee. 

The  Reader  will  find,  therefore,  that  this  work, 
small  as  it  is,  treats  of  the  whole  of  that  part  of  the 
Law  of  England  which  relates  to  Landlord  and 
Tenant,  and  to  the  several  proceedings  arising  from 
the  relation  between  them.  This,  and  the  practical 
form  I  have  given  the  work,  will,  I  hope,  procure 
for  it  a  favourable  reception.  I  have  given  the 
pleadings  in  the  different  actions  treated  of,  and 
after  each  pleading  the  evidence  necessary  to  sup- 
port it,  in  the  manner  adopted  by  me  in  my  recent 
work  on  the  Law  of  Nisi  Prius,  which  I  understand 
has  given  great  satisfaction  to  the  Profession,  If, 
indeed,  this  work  be  received  by  the  Profession  as 
favourably  as  they  have  received  the  work  to  which 
I  have  now  alluded,  I  shall  have  great  reason  to  be 
satisfied  :  I  cannot  anticipate  or  desire  for  it  a  higher 
distinction. 

J.  F.  A. 

King's  Bench  Walk,  Temple. 
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Summary  mode  of  obtaining  possession  of  pre- 
mises for  non-payment  of  rent,  171 ;  in  what  cases 
and  how,  171 ;  information,  172,  notice,  173 ;  record 
of  the  proceedings, /orm,  173;  appeal,  174. 
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Stct.  4.  Apportionment  of  rent,  174;  between  the  executor  of 
the  lessee  and  the  remainderman,  174;  between  two 
or  more  reversioners,  176;  between  lessee  andrever- 
sioner,  177. 


CHAPTER  II. 

TUB  LANDLORD'S  REMEDIES  AGAINST  THE  TENANT  FOR 
OTHER  BREACHES  OF  CONTRACT. 

Sect.  1.  Remedy  for  breach  of  covenant,  178. 

1.  Action  of  covenant  by  the  lessor  against  the 
lessee  for  not  repairing,  178:  declaration,  178;  plea, 
traverse  of  the  premises  being  out  of  repair,  179; 
evidence,  179;  special  picas,  182. 

2.  Action  of  covenant  in  other  cases,  182. 

3.  Action  of  covenant  by  the  assignee  of  the  lessor 
against  the  lessee,  182  :  in  what  cases,  182 ;  declara- 
tion, 182,  and  what  it  must  state,  183;  venue,  183 ; 
pleas,  &c.,  184. 

4.  Action  of  covenant  by  the  lessor  against  the 
assignee  of  lessee,  185  :  in  what  cases,  185 ;  declara- 
tion, 185;  pleas,  &c.,  18(3;  plea,  defendant  not  as- 
signee, 187,  and  evidence,  187. 

5.  Declaration  by  the  assignee  of  the  reversion 
against  the  assignee  of  the  term,  188  :  in  what  cases, 
188;  venue,  188. 

C.  Utciv  HI  f  inn  by  the  assignee  of  the  term  against 
the  assignee  of  the  reversion,  \  89 :  in  what  cases,  189 ; 
venu' 

jectment  for  a  forfeiture,  by  breach  of  cove- 
nant, 189:  in  what  cases,  189;  evidence,  189;  in 
ejectment  for  not  repairing,  189  ;  for  waste,  190;  for 
not  insuring,  190 ;  for  assigning  or  underletting,  &c., 
191. 

2.  Remedy  for  breach  of  contract  not  under  seal,  191  : 
express  contracts,  1!»1.  Implinl  contracts,  193;  as 
to  the  terms  of  a  truancy,  n»:j ;  a-  t«>  tin-  payment  of 
rent,  194;  as  to  managing  a  farm  according  tu  tin 
custom  of  the  country,  Ace.,  1 '.)."»,  iliclam! „ .//.  r.i.,, 
evidence  under  the  general  issue,  1 90 ;  as  to  using 
the  premises  in  a  tenant -lik  !!)7,  declara- 

'•  under  thu  general  bsuc,  1 

to  repairs,  198,  declaration,  106,  evidence,  198 ;  in 
other  cuv-.',  111*. 
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CHAPTER  III. 
THE  LANDLORD'S  REMEDY  FOR  WASTE. 

Generally,  199. 

Sect.  1.  By  action,  200:  in  what  cases,  200;  for  waste  in 
houses,  201,  in  lands,  202,  in  woods,  &c.,  203,  in 
gardens,  &c.,  204 ;  how,  in  case  in  the  nature  of 
waste,  205.  By  whom,  205,  against  whom,  206; 
declaration  for  voluntary  waste  in  a  dwelling-house, 
207,  in  woods,  $c.,  207,  as  to  hedges,  $c.,  208,  the 
like  for  permissive  waste,  208 ;  general  issue,  208, 
evidence,  208. 

Sect.  2.  By  bill  in  equity  for  an  injunction,  209. 

CHAPTER  IV. 

THE  LANDLORD'S   REMEDIES  AGAINST  THE  TENANT    FOR 

HOLDING  OVER  AFTER  THE  EXPIRATION  OF  THE 

TENANCY. 

Sect.  1.  Action  for  double  value,  211 :  in  what  cases,  211 ;  by 
whom,  212,  against  whom,  212;  demand  of  posses- 
sion, 212,  form  of  notice  demanding  it,  213;  decla- 
ration, 214;  general  issue,  and  evidence  for  plaintiff, 
214,  evidence  for  the  defendant,  215. 

Sect.  2.  Action  for  double  rent,  216:  in  what  cases,  216; 
declaration,  217  ;  general  issue,  and  evidence,  217  ; 
special  pleadings,  217. 

Sect.  3.  Action  of  ejectment  against  a  tenant  holding  over,  218. 

1.  The  tenancy,  and  how  determined,  and  the  evi- 
dence in  the  action,  218  :  in  the  case  of  a  tenancy  at 
will,  218,  tenancy  for  life,  220,  tenancy  for  term  of 
years,  220,  tenancy  from  year  to  year,  221 ;  evidence 
for  the  defendant,  222. 

2.  Proceedings  in  the  action,  224 ;  writ  and  notice, 
in  what  cases,  '.24;  bail  or  judgment,  225;  mesne 
profits,  226;  judgment,  &c.,  stayed  upon  terms,  226. 

3.  Summary  proceedings   before  justices  of  the 
peace,  to  obtain  possession  after  tenancy  determined, 
227 :  in  what  cases,  and  the  notice,  227,  form  of  the 
notice,  229 ;  application,  and  warrant  to  give  posses- 
won,  229,  complaint,  230,  warrant,  231,  warrant, 
when  stayed,  231 ;  no  action  against  justices,  &c.,  231. 
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PART  III. 
THE  LANDLORD'S  REMEDIES  AGAINST  STRANGERS. 

CHAPTER  I. 

The  landlord's  remedies  for  evicting,  or  attempting 
to  evict,  his  tenant,  233 :  ouster  of  tenant,  233  ; 
ejectment  against  tenant,  233 — 236. 

CHAPTER  II. 

The  landlord's  remedy  for  injury  to  his  reversion, 
in  what  cases,  236 ;  declaration,  238  ;  general 
issue,  238,  and  evidence,  23U  ;  general  traverses  and 
evidence,  239 ;  special  pleas,  231). 

CHAPTER  III. 
THE  LANDLORD'S  REMEDIES  AGAINST  THE  SHERIFF. 

Sect.  1.  Action  against  the  sheriff,  for  not  taking  a  replevin 
bond, '-MO:  in  what  ra^o*.  240 ;  declaration,  241; 
general  issue,  242,  and  evidence,  242  ;  general  tra- 

Sect.  2.  Action  against  the  sheriff,  for  taking  insufficient 
pledges  in  replevin,  243:  in  what  cases,  243;  by 
and  against  whom.  244  ;  rltclen-fition,  244;  general 
issue  and  evidence,  240  ;  damages,  2 1 7 . 

Sect.  3.  Action,  Ace.,  against  the  sheriff,  for  not  paying  rent 
doe  to  a  landlord,  under  an  execution  a-amM  thy 
tenant,  247:  in  what  cases.  217  ;  hy  ami  against 
whom,  24!».  tt ion  to 

the  court,  2.00 ;  »  .i,rlnruf,ni,,-2:>(};  gene- 

ral iMoe  and  evi<l  ./,/,••/•///  traverses,  968, 

and  evidence,  253.  Special  plea*,  2.,  i  v, -,-,lict,866. 


xviii  Contents. 

CHAPTER  IV. 

ACTION   AGAINST   SURETIES   OR   PLEDGES   IN    REPLEVIN. 

In  what  cases,  255 ;  the  bond,  256 ;  assignment, 
257,  and/0r?n,258 ;  declaration,  258  ;  general  issue, 
262  ;  general  traverses,  262  ;  special  pleadings,  262; 
verdict,  264 ;  staying  proceedings,  264. 


PART  IV. 
THE  TENANT'S  REMEDIES  AGAINST  HIS  LANDLORD. 

CHAPTER  I. 

FOR    BREACH   OP    CONTRACT. 

Sect.  1.  Tenant's  remedy  for  breach  of  covenant  generally, 
265  :  declaration  by  lessee  against  lessor,  266 ;  plea, 
non  estfactum,  266  ;  general  traverse  of  a  negative 
breach,  266 ;  general  traverse  of  an  affirmative  breach, 
266;  evidence,  267. 

Sect.  2.  Tenant's  remedy  against  his  landlord  for  breach  of 
covenant  for  title,  267  :  in  what  cases,  267  ;  implied 
covenant,  267  ;  express  covenant,  269  ;  declaration, 
269 ;  breach,  how  stated,  270.  Pleadings  and  evi- 
dence, 271. 

Sect.  3.  Tenant's  remedy  against  his  landlord  for  breach  of  a 
covenant  for  quiet  enjoyment,  271 :  implied  covenant, 
271 ;  express  covenant,  272;  declaration,  276,  how 
title  of  the  party  evicting  to  be  stated,  277. 

Sect.  4.  Tenant's  remedy  against  his  landlord  for  breach  of  a 
contract  not  under  seal,  278;  declaration,  27 9. 

CHAPTER  II. 

THE  TENANT'S  REMEDIES   FOR  A  WRONGFUL   OR 
IRREGULAR  DISTRESS. 

What  distress  wrongful,  what  irregular,  280 ;  re- 
medy for  it,  280 ;  tender  of  amends,  281 ;  plea  of 
general  issue,  and  special  matter  in  evidence,  281  ; 
costs,  281. 
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Sect.  1.  Replevin,  for  a  wrongful  distress,  282  :  in  what  cases, 
282;  by  and  against  whom,  282  ;  mode  of  replevy- 
ing  the  goods,  283.  Proceedings  in  the  county 
court,  283  ;  removal  of  the  cause,  284.  Proceedings 
in  the  court  above,  285  :  appearance,  and  declara- 
tion, 285.  Avowry  or  cognizance,  286.  Plea  in 
bar,  28G:  issue,  trial,  &c.,  286;  verdict,  287. 
Writ  of  inquiry,  287.  Costs,  288;  judgment  and 
execution,  288. 

Sect.  2.  Action  for  distraining  where  no  rent  is  due,  288 : 
form  of  the  action,  and  in  what  cases,  288  ;  against 
whom,  289  ;  declaration  on  stat.  2  W.  Sf  M.  sess.  1, 
c.  5,  *.  5,  p.  289  ;  general  issue,  290 ;  evidence  for 
plaintiff,  290,  for  defendant,  290. 

Sect.  3.  Action  for  distraining  twice  for  the  same  rent,  291  : 
in  what  cases,  2U1 ;  declaration,  293 ;  pleadings  and 
evidence,  *2\)'.\. 

Sect.  4.  Action  for  distraining  for  more  rent  than  was  due, 
204  :  hi  what  cases,  294  ;  declaration,  295 ;  general 
issue  and  evidence,  295. 

Sect.  5.  Action  for  an  excessive  distress,  296  :  in  what  cases, 
296;  declaration,  298  ;  general  issue  and  evidence 
for  plaintiff,  298,  evidence  for  defendant,  299,  ver- 
dict, 300. 

Sect.  6.  Action  for  distraining  beasts  of  the  plough  or  sheep, 
300 :  declaration,  301 ;  general  issue  and  evidence 
under  it,  301. 

7.  Action  for  distraining  property  not  distrainable, 
in  what  cases,  301 ;  fixtures,  301 ;  implements  of 
trade,  302 ;  goods  en  the  premises  in  the  way  of 
trade,  302  ;  other  matters,  303.  Remedy  for  wrong- 
fully taking  them,  303. 

Sect.  8.  Action  for  distraining  after  tender  of  rent,  304. 

Sect.  9.  Action  for  refusing  to  restore  goods  distrained,  on 
tender  of  the  rent,  :)04  :  in  what  cases,  304;  deda- 
•i,  305 ;  general  issue  and  evidence,  306. 

Sect.  10.  Action  for  driving  the  distress  out  of  the  hundred, 
&c.,  906 :  in  what  cases,  306 ;  declaration,  307  ; 
general  issue  and  evidence,  307. 

Sect.  11.  Action  for  remaining  on  the  premises  an  unreason- 
able time  after  distraining,  3(>7  :  in  what  cases,  307  ; 
declaration,  3()8 ;  general  issue  and  evidence,  308. 

Sect.  12.  Action  a  distress  before  the  expiration  of 

five  days,  309:    in  what  cases  309;  declaration, 
808;  general  issue  and  evidence,  309. 

Sect.  13.  Action  for  the  sale  of  a  distress  without  giving 
notice  thereof,  310 :  in  what  cases,  310 ;  declaration, 
310;  general  issue  and  evidence, 

Sect.  14.  Action  for  selling  the  distress,  without  appraise- 
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ment,  311 :  in  what  cases,  311;  declaration,  311; 
general  issue  and  evidence,  312 ;  verdict,  312. 

Sect.  15.  Action  for  not  selling  distress  for  the  best  price, 
312:  in  what  cases,  312;  declaration,  313;  gene- 
ral issue  and  evidence,  313. 

Sect.  16.  Action  for  not  returning  the  surplus  after  the  sale 
of  a  distress,  314:  in  what  cases,  314;  declaration, 
315;  general  issue  and  evidence,  315. 

Sect.  17.  Tenant's  remedy  for  excessive  charges  of  the  dis- 
s,  &c.,  316. 


CHAPTER  III. 

The  tenant's  remedy  against  the  landlord  for  entry 
without  cause,  317  :  in  what  cases  the  landlord  may 
enter,  317  ;  what  he  may  do  after  entry,  317,  what 
not,  318 ;  remedy  against  him  for  wrongful  entry, 
318. 


CHAPTER  IV. 

The  tenant's  remedy,  where  an  ejectment  is 
brought  for  a  forfeiture,  318  :  by  bill  in  equity,  318 ; 
for  non-payment  of  rent,  319  ;  in  what  cases  for  not 
repairing,  320 ;  or  as  to  the  mode  of  managing  a 
farm,  320 ;  but  not  for  default  in  insuring,  320,  or 
for  assigning,  &c.,  320. 


CHAPTER  V. 

The  tenant's  remedy  for  expulsion  by  a  stranger, 
320  :  without  title,  320 ;  with  title,  321. 


CHAPTER  VI. 

The  tenant's  remedy  against  his  landlord  for 
allowing  him  to  be  distrained  upon  for  rent  due  to 
the  head  landlord,  321:  in  what  cases,  321;  decla- 
ration, 322 ;  general  issue  and  evidence,  323. 


CHAPTER  VII. 

Right  of  the  tenant  to  emblements,  323 :  emble- 
ments,  what,  323  :  right  to  them,  324 :  right  of  te- 
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nant  at  rack-rent,  324  ;  right  of  tenant  for  life,  325  j 
of  tenant  for  term  of  years,  326  ;  of  tenant  at  will, 
327  ;  of  tenant  by  elegit  or  statute  merchant,  327  ; 
right  of  husband  seised  jure  uxoris,  327 ;  right, 
where  the  estate  is  determined  by  the  tenant,  328 ; 
where  the  estate  is  determined  by  action  or  entry, 
329;  right  of  executors,  &c.,329;  right  to  emble- 
j,  by  express  agreement,  329. 


PART  V. 
THE  TENANT'S  REMEDIES  AGAINST  STRANGERS. 

CHAPTER  I. 
THE  TENANT'S  REMEDY  FOR  TRESPASS. 

The  ordinary  remedy  for  trespass,  331:  for  tres- 
pass committed  in  search  or  pursuit  of  game,  331; 
previous  notice  not  to  trespass,  why  advisable,  331: 
landlord's  right  to  the  game,  in  what  cases,  332 ;  in 
what  cases  the  tenant  has  no  right,  332. 

CHAPTER  II. 
THB  TENANT'S  REMEDY  FOR  DISTURBANCE  OF  COMMON. 

Sect.  I.  The  tenant's  remedy  against  a  commoner  or  stranger, 
333:  as  to  common  of  pasture,  \V.V.\\  trespass  by  a 
stranger,  333 ;  surcharge  by  a  commoner,  333 :  as  to 
common  of  piscary,  turbary,  estovers,  &c.,  333 :  as  to 
sole  and  several  pasture,  333 :  declaration,  334,  and 
what  it  must  state,  .M.  --neral  issue,  335, 

and  evidence  under  it,  ttS,1},  3IJO  ;  traverse,  plaintijf 
not  possessed,  &c., 33(5, and  cvi«lrn<v,:i:J7.  Traverse 
ofttif  right  ofcoiinii"ri,  :t:i7  ;  <'\  idi-mv  for  the  plain- 
tiff, :W7;  how  the  right  to  be  H.m.ucl,  :  137,  how 
proved,  338,  forwhat  catt  N-.  :':?!>,  during  what  portion 
;ir,.l  tl.at  tli«>  right  was  exercised 
without'  iiitrrruptioii,  M40.  Special  pleas,  341,  ri-ht 
of  common  in  the  defendant,  341,  licence  from  the 
lord,  941 ,  statute  of  limitat 

Ssct.  S.  The  tenant's  remedy  against  the  lord  for  disturbance 
of  common,  342 :  by  a  by  abatement,  342. 
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CHAPTER  III. 

BIGHTS  AND   LIABILITIES   OP   OUTGOING  TENANTS. 

As  to  crops  growing,  343 :  right  to  'way-going 
crop,  by  stipulation  in  their  leases,  343,  or  by  the 
custom  of  the  country,  344 ;  right  to  straw,  hay,  ma- 
nure, &c.,  unless  there  be  some  stipulation  in  their 
lease,  or  custom  of  the  country,  to  the  contrary, 
345,  346. 

As  to  the  tithe  rent  charge,  347. 


PART  VI. 

FIXTURES. 

Sect.  1.  Landlord's  fixtures,  349:  things  fixed  to  the  freehold 
at  the  time  the  tenancy  commences,  349 ;  or  fixed 
by  the  landlord  during  the  term,  350 ;  or  fixed  by 
the  tenant,  not  being  tenant's  or  trade  fixtures,  350 ; 
or  remaining  fixed  after  the  end  of  the  tenancy,  350, 
351. 

Sect.  2.  Tenant's  fixtures,  352 :  matters  of  ornament  which  he 
has  affixed  during  the  term,  352,  or  fixtures  pur- 
chased by  him  of  the  landlord,  or  his  vendee,  &c., 
353 ;  not  being  buildings  or  other  erections,  &c.,  fixed 
to  the  freehold,  354.  Right,  how  controlled  by  sti- 
pulations in  the  lease,  355. 

Sect.  3.  Trade  fixtures,  356  :  vats,  machinery,  &c.,  fixed  by 
the  tenant  for  the  purposes  of  his  trade,  356 ;  right, 
how  controlled  by  stipulations  in  the  lease,  357. 

Sect.  4.  Farm  fixtures,  358  :  formerly  lessee  had  not  a  right 
similar  to  that  as  to  trade  fixtures,  358 ;  he  could 
remove  only  erections  or  things  not  fixed  to  the  free- 
hold, 358 ;  but  now  it  is  otherwise  as  to  fixtures  set 
up  with  landlord's  consent,  359. 

Sect.  5.  Right  to  fixtures  by  representatives,  359  :  by  heir  or 
executor,  359;  by  remainderman  or  executor  of 
tenant  for  life,  360  ;  in  case  of  execution  against  the 
tenant,  360 ;  in  case  of  the  bankruptcy  of  the  tenant, 
361. 

Sect.  6.  Actions  for  or  in  relation  to  fixtures,  362 :  by  the 
landlord,  362;  by  the  tenant,  362;  by  assignee, 
mortgagee,  &c.,  363;  by  vendor  against  vendee,  363, 
364. 


ERBOB.— Page  104, line  12 from  top,  for  "  forfeiture" read  "waiver." 
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THE 

LAW  01  LANDLORD  AND  TENANT. 


treat  of  the  Law  of  Landlord  and  Tenant,  under  the 
following  heads  : 

PART  I.  The  Tenancy. 

II.  The  Landlord's  remedies?  against  his  Tenant. 

III.  The  Landlord's  remedies  against  Strangers. 

IV.  The  Tenant's  remedies  against  his  Landlord. 
V.  The  Tenant's  remedies  against  Strangers. 

VI.  Fixtures. 


PART    I. 

THE  TENANCY. 

I.   The  Tenancy,  how  created. 
SECT.  1.  By  L<u.«  ,u  n  riting. 

2.  By  Demise  by  parol. 

3.  By  Agreement. 

4.  Hii  Im/ilii-d.  Contract. 
,r>.    It;/  A  vx'tjnment. 

0.  By  Attomment. 

CHAPTKU  II.   'Jlit  '/'nifinri/,  tww  determined. 

SECT.    1.    It ii   l.tflu.nun  of  tuiu'. 

-  ,  ,  I  ,  II. I,  /-. 
:/  Notice  to  </nit. 

4.  By  Notice  to  determine  a  lease  for  ytnrs. 

5.  By  Forfeiture. 

CHAPTER  I. 
The  Tenancy,  how  created. 

Under  this  head,  I  propose  to  treat  of  ICJUMJS,  of  demba  by 
parol,  of  agreement*,  of  demiaeg  implied  by  law,  of  assign- 


2  Lease. 

SECTION  I. 
Lease. 

A  lease  is  a  contract  in  -writing,  under  seal,  whereby  a 
person,  having  a  legal  estate  in  hereditaments,  corporeal  or 
incorporeal,  conveys  a  portion  of  his  interest  to  another,  in 
consideration  of  a  certain  annual  rent  or  render,  or  other 
recompence ;  if  he  convey  the  whole  of  his  interest,  it  is  an 
assignment,  not  a  lease,  although  by  the  deed  he  reserve 
rent  to  himself,  and  the  deed  contain  covenants  which  were 
not  in  the  original  lease  or  conveyance  to  him  (a).  And  the 
same,  if  by  the  deed  he  conveyed  a  greater  interest  than  he 
himself  possessed  (6).  It  is  otherwise,  however,  in  the  case  of  a 
transfer  by  parol  of  the  whole  of  a  man's  interest  reserving 
rent  (c) ;  for  as  that  would  be  void  by  the  statute  of  frauds, 
the  courts,  in  order  to  give  effect  to  it,  hold  it  to  be  a  demise, 
not  an  assignment  (d). 

As  to  the  thing  demised,  a  lease  may  be  made  not  only  of 
lands,  but  of  all  other  hereditaments  (e) ;  such  as  advowsons, 
tithes,  offices  not  concerning  the  administration  of  justice,  and 
the  like  (/). 

Formerly  a  lease  of  corporeal  hereditaments  might  be  by 
writing  not  under  seal.  But  now,  by  stat.  8  &  9  Viet.  c.  106, 
s.  3,  it  is  enacted  that  "  a  lease,  required  by  law  to  be  in  writing, 
of  any  tenements  or  hereditaments, — and  an  assignment  of  a 
chattel  interest,  not  being  copyhold,  in  any  tenements  or  here- 
ditaments,— and  a  surrender  in  writing  of  an  interest  in  any 
tenements  or  hereditaments,  not  being  a  copyhold  interest,  and 
not  being  an  interest  which  might  by  law  have  been  Created 
without  writing, — made  after  the  first  day  of  October  one  thou- 
sand eight  hundred  and  forty-five,  shall  be  void  at  law,  unless 
made  by  deed."  Also  a  lease  of  incorporeal  hereditaments  is, 
and  always  was,  required  to  be  by  deed ;  otherwise  it  is  void. 
Thus  a  lease  of  a  several  fishery  in  a  public  navigable  river,  in 
writing,  but  not  under  seal,  was  holden  to  be  void  (</).  So,  a 
lease  of  tithes  (h),  or  of  a  right  of  way,  or  a  right  of  passage  for 
water  (t),  or  of  a  right  to  shoot  over  a  manor,  or  to  fish  in 
certain  ponds  (k),  or  the  like,  if  not  under  seal,  is  invalid,  and 

(a)  Palmer  \.  Edwards,  1  Doug.  (/)  2  Cruise,  s.  22—24. 

187,  n.    Pluck  v.  Digges.  5  Bligh,  (</)  Duke  of  Somerset  v.  Frog- 

N.  S.  31.  well,  5  B.  &  C.  875. 

(ft)  Baker v.Gostling,  4  Moore  &  (A)  Gardiner   v.  Williamson,  2 

S.  539.  B.  &  Ad.  336. 

(c)  Poulteney  v.  Holmes,  1  Str.  ( i )  See  Hervlins  v.  Shippam,  5 
405.    Preece  v.  Carrie,  5  Bing.  24.  B.  &  C.  221. 

(d)  Palmer  v.  Edwards,  supra.          (ft)  Bird  v.  Higginson,  2  Ad.  & 
X  e )  Bac.  Abr.  Lease,  A,  El.  696 ;  6  Ad.  &  El.  824. 


By  whom.  3 

confers  no  right  upon  the  lessee,  nor  can  the  lessor  distrain  for 
any  rent  reserved  by  it.  Even  if  there  be  a  lease  of  a  corporeal 
hereditament  and  also  of  an  incorporeal  hereditament  in  the 
one  instrument,  at  an  entire  rent,  it  is  void  as  to  both,  if  it  be  not 
under  seal(f);  but  if  at  distinct  rents,  it  would  formerly 
have  been  valid  as  to  the  corporeal  hereditaments,  though 
void  as  to  the  residue.  At  present,  it  would  be  bad  as  to 
both. 

By  whom. 

All  natural  persons,  who  are  capable  of  alienating  their  real 
property,  or  of  entering  into  contracts  respecting  it, — and  all 
lay  corporations, — may  make  leases ;  and  which  will  enure  as 
long  as  their  interest  in  the  thing  leased,  but  no  longer  (w). 
Lotoofl  also  by  persons  having  no  estate  in  the  demised  premises, 
may  bind  them  by  estoppel ;  which  we  shall  hereafter  shortly 
notice.  There  are  some  restrictions  on  the  exercise  of  this 
right,  as  well  at  common  law  as  created  by  statute,  and  other 
provisions  by  statute  enabling  parties  to  make  leases  which 
previously  they  had  no  right  to  make,  which  I  shall  here  con- 
sider, under  the  following  heads : — 

Infant*.]  An  infant  cannot  make  a  lease  of  his  lands,  &c., 
unless  it  be  evidently  for  his  benefit  (n).  If  not  for  his  benefit, 
although  not  actually  void  on  that  account,  it  is  voidable  by 
him  when  he  becomes  of  age,  or  by  his  heir  if  he  die  under 
age  (0i.  upon  it,  however,  he  cannot  plead  non  cst 

n  ;  hut  it  h<-  would  avoid  it,  he  must  plead  his  infancy  (p). 
On  the  other  hand,  when  he  comes  of  age,  ho  may  confirm  a 
lease  made  by  him  during  his  infancy.  And  where  a  person 
took  a  lease  of  an  infant's  lauds,  and  the  infant,  when  he  came 
of  age,  mortgaged  the  property  to  the  lessee  by  a  deed  referring 
expressly  to  the  lease,  this  was  holdeu  to  be  a  confirmation  of 
the  lease  (q).  So  where  the  infant,  after  lie  came  of  age,  wished 
the  lessee  joy  of  his  lease,  this  was  holdeu  to  bo  a  confirmation 
ofit(r). 

Married  women.}  A  lease  by  a  married  woman,  without  her 
husband,  unless  made  under  a  power  for  that  JHI-| ,.,..-  in  a  >rt- 
Uement,  ic.  is  wholly  void,  both  during  tin-  lifrtimr  of  h.T 
husband,  and  after  his  death ;  it  does  not  even  operate  by  way 

of  e-.to])|H-l. 

But  by  slat.  32  Hen,  8,  c.  28,  s.  1 ,  "all  leases  to  be  made  of 

(  I )  Gardintr    T.     William^m,         (a)  4  CruiM, 

^  '-i  600. 119; BM. 

Story  v.  Johnttm,  8  Yc 


gupra;  bat  wt  JL  ».  Hoctoearthy,        (p)  6Ca.ll»;B»c.  Abr.Lesst,B. 

(7) 
(OT)  4  CrulM,  ft&,  «.  M.  &  (  . 


(«)  4  CruiM,  74,^08,87.  r,  4  Leon.  4,  j»r  Mesd,  J. 
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any  manors,  lands,  tenements  or  hereditaments,  by  writing 
indented  under  seal,  for  term  of  years  or  for  term  of  life,  by 
any  person  or-  persons,  being  of  full  age  of  twenty-one  years, 
having  any  estate  of  inheritance  either  in  fee  simple  or  in  fee 
tail,  in  their  own  right,  or  in  right  of  their  churches  or  wives, 
or  jointly  with  their  wives,  of  any  estate  of  inheritance,  made 
before  the  coverture  or  after,  shall  be  good  and  effectual  in  the 
law  against  the  lessors,  their  wives,  heirs  and  successors,  and 
every  of  them,  according  to  such  estate  as  is  comprised  and 
specified  in  every  such  indenture  of  lease,  in  like  manner  and 
form  as  the  same  should  have  been,  if  the  lessors  thereof  and 
every  of  them,  at  the  time  of  the  making  of  such  leases,  had 
been  lawfully  seised  of  the  same  lauds,  tenements  and  heredita- 
ments comprised  in  such  indenture,  of  a  good,  perfect,  and 
pure  estate  of  fee  simple  thereof  to  their  only  uses  "(?/). 

Provided  that  this  Act  shall  not  extend  "  to  any  leases  to  be 
made  of  any  manors,  lands,  tenements  or  hereditaments,  being 
in  the  hands  of  any  ferrnor  or  fermors  by  virtue  of  any  old 
lease,  unless  the  same  old  lease  be  expired,  surrendered  or 
ended  within  one  year  next  after  the  making  of  the  said  new 


—  nor  shall  extend  to  any  grant  to  be  made  of  any  reversion 
of  any  manors,  lands,  tenements  or  hereditaments ; — 

—  nor  to  any  lease  of  any  manors,  lands,  tenements  or 
hereditaments  which  have  not  most  commonly  been  letten  to 
ferm,  or  occupied  by  the  fermors  thereof,  by  the  space  of  twenty 
years  next  before  such  lease  thereof  made ; — 

—  nor  to   any  lease  to  be  made  without  impeachment  of 
waste ; — 

—  nor  to  any  lease  to  be  made  above  the  number  of  twenty- 
one  years  or  three  lives  at  the  most  from  the  day  of  making 
thereof;— 

—  and  that  upon  every  such  lease  there  be  reserved,  yearly 
during  the  same  lease,  due  and  payable  to  the  lessors,  their 
heirs  and  successors,  to  whom  the  same  lands  should  come 
after  the  deaths  of  the  lessors,  if  no  such  lease  had  been 
thereof  made,  and  to  whom  the  reversion  thereof  shall  apper- 
tain, according  to  their  estates  and  interests,  so  much  yearly 
ferm  or  rent,  or  more,  as  hath  been  most  accustomably  yielden 
and  paid  for  the  manors,  lands,  tenements  and  hereditaments 
so  to  be  letten  within  twenty  years  next  before  such  lease 
thereof  made ; — 

—  and  that  every  such  person  and  persons,  to  whom  the  re- 
version of  such  manors,  lands,  tenements  or  hereditaments  so 
to  be  letten  shall  appertain  as  is  aforesaid,  after  the  deaths  of 
such  lessors  or  their  heirs,  shall  and  may  have  such  like  remedy 
and  advantage,  to  all  intents  and  purposes,  against  the  lessees 

(y)  32  Hen.  8,  c.  28,  s.  1. 
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thereof,  their  executors  and  assigns,  as  the  same  lessor  should 
or  might  have  had  against  the  same  lessees :  so  that  if  the 
lessor  were  seised  of  any  special  estate  tail  of  the  same  here- 
ditaments at  the  time  of  such  lease,  that  the  issue  or  heir  of 
the  special  estate  shall  have  the  reversion,  rents  and  services 
reserved  upon  such  lease,  after  the  death  of  the  said  lessor, 
as  the  lessor  himself  might  or  ought  to  have  had  if  he  had 
lived  "  (z). 

"  Provided  always,  that  the  wife  be  made  party  to  every 
such  lease,  which  hereafter  shall  be  made  by  her  husband  of 
any  manors,  lands,  tenements  or  hereditaments,  being  the  in- 
heritance of  the  wife; — 

—  and  that  every  such  lease  be  made  by  indenture  in  the 
name  of  the  husband  and  his  wife,  and  she  to  seal  the  same ; — 

—  and  that  the  ferm  and  rent  be  reserved  to  the  husband 
and  to  the  wife  and  to  the  heirs  of  the  wife,  according  to  her 
estate  of  inheritance  in  the  same ; — 

—  and  that  the  husband  shall  not  in  anywise  aliene,  dis- 
charge, grant  or  give  away  the  same  rent  reserved  nor  any 
part  thereof,  longer  than  during  the  coverture,  without  it  bi 
by  fine  levied  by  the  said  husband  and  wife ;  but  that  the 
same  rent  shall  remain,  descend,  revert  or  come,  after  the 
death  of  such  husband,  unto  such  person  or  persons  and  their 
heirs,  in  such  manner  and  sort,  as  the  lands  so  leased  should 
have  done,  if  no  such  lease  had  been  thereof  made  "  (a).     It 
seems  that  this  section  extends  only  to  leases  of  lands  which 
were  the  soU-  inheritance  of  the  wife,  and  not  to  leases  of  lands 
of  which  she  and  her  husband  where  joint  tenants  (6). 

"  1'rovidfd  furthermore,  that  this  clause  or  Act  extend  not 
to  give  any  liberty  to  any  such  wife  or  to  her  heirs,  for  to 
avoid  any  lease  hereafter  to  be  made  of  any  of  the  inheritance 
of  the  wife  by  her  husband  and  her,  for  term  of  one-and-twenty 
years  or  under,  or  any  her  inheritance  for  term  of  three  lives 
at  the  uttermost,  whereupon  as  much  yearly  rent  or  more  is 
or  shall  be  reserved  and  yearly  payable  during  the  same  lease, 
as  was  at  any  time  therefore  yielden  and  paid  \\  ithin  twenty 
yean  next  before  making  of  any  such  lease,  according  to  the 
tenor  of  this  present  Act "  (c). 

All  leases  of  the  wife's  lands,  not  made  in  conformity  with 
the  provisions  of  this  Act,  are  not  binding  on  the  wife  after  the 
death  of  her  husband,  or,  if  she  die  in  th.-  lifrtiim-  of  her 
husband,  ar<-  not  binding  upon  her  heir-  (tl).  If  it  !>«•  umdc 
by  the  husband  alone,  or  by  th.-  lms!,;md  m.d  wife  by  pan.l, 
BO  act  of  the  wife  after  the  husband's  death  will  have  the  effect 
of  confirming  it  («).  But  if  it  be  a  lease  in  •  lx>th 

husband  and  wife,  Imf  -u<h  as  is  not  binding  upon  the  wife, 

5)  H  Hen.  8,  c.  S8,  •.  2.  (c)  89  Hen.  8,  o.  2*.  «.  7. 

(<f)  J> 

(»)  Smith  ».  TH**r,  Cm.  Car.         (e)  WaUall  r.  Heath,  Cro.  El. 
«,  Orute  T.  Locrofl,  Cro.  H.  »7.     080. 
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yet  she  may  affirm  it  by  the  receipt  of  rent  due  after  the  death 
of  her  husband,  if  rent  have  been  reserved  (x),  or,  where  rent 
is  not  reserved,  by  the  acceptance  of  fealty,  or  by  bringing  an 
action  of  waste  (?/),  or  the  like.  And  in  like  manner  it  may 
be  confirmed  by  the  heirs  of  the  wife,  where  she  dies  in  the 
lifetime  of  her  husband  (z). 

Insane  persona.']  Persons  of  nonsane  memory,  being  inca- 
pable of  binding  themselves  by  any  contract,  cannot  of  course 
make  leases.  But  the  Lord  Chancellor  may  authorize  the 
committee  of  the  estate  of  such  lunatic  to  make  leases  of  his 
property,  subj  ect  to  such  rents  and  covenants  as  he  may  direct  (a). 
And  he  may  authorize  him  to  make  building  or  repairing  leases, 
or  leases  for  farming  purposes  (&) ;  or  leases  of  mines,  quarries, 
&c.,  which  have  been  opened  (c),  or  even  of  mines  or  quarries 
unopened,  if  it  be  necessary  to  do  so  for  the  maintenance  of  the 
lunatic  (rf).  So,  where  a  lunatic,  having  a  limited  estate  in 
land,  has  a  power  of  making  leases,  the  Lord  Chancellor  may 
authorize  the  committee  to  execute  the  power  (e).  So,  where 
a  lunatic  has  made  a  lease  for  life  or  lives,  or  fora  term  of  years, 
and  it  is  for  his  benefit  to  renew  it,  or  he  is  bound  to  do  so,  the 
Lord  Chancellor  may  authorize  the  committee  to  accept  a 
surrender  of  the  old  lease  and  grant  a  new  one  (/). 

Leases  by  Corporations^  The  corporations  named  in  the 
schedules  to  the  Corporation  Act,  5  &  6  Will.  4,  c.  76,  shall 
not  (except  in  pursuance  of  some  contract  entered  into,  or 
resolution  entered  in  the  corporation  books,  on  or  before  the 
5th  June,  1835),  demise  or  lease  any  of  their  lands,  tenements, 
&c.,  for  a  term  exceeding  thirty-one  years,  or  at  a  rent  which 
shall  not  appear  to  the  council  to  be  reasonable,  without  fine, — 
unless  they  previously  obtain  the  approbation  of  the  lords  of 
the  treasury  or  three  of  them  to  their  doing  so  (g).  They  may 
let  land,  however,  for  a  term  of  seventy-five  years,  for  build- 
ing (h).  And  they  may  renew  leases,  if  bound  by  covenant, 
deed,  will,  or  ancient  usage  to  do  so  (i). 

Ecclesiastical  persons,  colleges,  §-c.]  By  stat.  32  H.  8, 
c.  28,  s.  1  (already  noticed,  ante,  pp.  3,  4),  all  leases  of  manors, 
lands,  tenements  or  hereditaments,  by  writing  indented  under 
seal,  for  term  of  years  or  for  term  of  life,  by  any  person  or 
persons  being  of  full  age  of  twenty -one  years,  having  any 
estate  of  inheritance  in  right  of  their  church,  shall  be  good  and 
effectual  in  the  law  against  the  lessors  and  their  successors 

(x)  Bac.  Abr.  Lease,  C.  (d)  16  &  17  Viet.  c.  70,  B.  181. 

(y'l  Jackson  v.   Mordant,   Cro.  (e)  Id.  s.  133. 

El.  112;  Hut.  102.  ( /)  Id.  s.  134. 

(z)  3  Bulst.  274;  Eo.  Rep.  403.  (g)  5  &  6  Will.  4,  c.  76,  s.  94. 

(a)  43  G.  3,  c.  73,  s.  4.  (A)  Id.  s.  96. 

(&)  16  &  17  Viet.  c.  70,  s.  129.  (i)  Id.  s.  95. 
(c)  Id.  s.  130. 
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Provided,  by  sect.  2,  that  this  Act  shall  not  extend  to  leases  for 
more  than  twenty -one  years  or  three  lives,  or  to  leases  without 
impeachment  of  waste,  or  to  concurrent  leases  unless  the  old 
lease  expire  or  be  surrendered  within  one  year  after  the  making 
of  the  new  lease ;  and  upon  every  such  lease  there  shall  be 
reserved  the  same  yearly  rent  or  more  as  was  usually  paid  for 
the  lands,  &c.,  leased  within  twenty  yearsnext  before  (k).  Pro- 
Tided  also,  that  this  Act  shall  not  extend  to  enable  any  parson 
or  vicar  of  any  church  or  vicarage  to  make  any  lease  or  grant 
of  any  of  their  messuages,  lands,  tenements,  tithes,  profits  or 
hereditaments  belonging  to  their  churches  or  vicarages,  other- 
wise or  in  any  other  manner  than  they  might  have  done  before 
the  making  of  this  Act  (I).  But  a  prebendary  is  within  this 
statute  (m) ;  so  is  the  chancellor  of  a  cathedral  church  (n) ; 
so  are  all  ecclesiastical  corporations  sole,  such  as  bishops,  &c., 
but  not  corporations  aggregate,  such  as  deans  and  chapters, 
Ac.(o). 

As  to  bishops :  By  stat.  1  Eliz.  c.  19,  a.  5,  all  "  gifts,  grants, 
feoffments,  fines,  or  other  conveyances  or  estates,"  to  be  had, 
done,  made  or  suffered  by  any  archbishop  or  bishop,  of  any 
honours,  castles,  manors,  lands,  tenements  or  other  heredita- 
ments, being  parcel  of  the  possessions  of  his  archbishoprick  or 
bishoprick,  or  united,  appertaining  or  belonging  to  the  same, 
to  any  person  or  persons,  body  politic  or  corporate,  whereby 
any  estate  should  or  may  pass  from  such  archbishops  or 
bishops  or  any  of  them,  other  than  for  the  term  of  twenty-one 
yean  or  three  lives  from  such  time  as  any  "  such  lease,  grant, 
or  assurance"  shall  begin,  and  whereupon  the  old  accustomed 
yearly  rent  or  more  shall  be  reserved  and  payable  during  the 
•aid  term  of  twenty-one  years  or  three  lives, — shall  be  utterly 
void  and  of  no  effect. 

As  to  colleges,  deans  and  chapters,  parsons,  &c. :  By  stat. 
13  Eliz.  c.  10,  s.  3,  reciting  that  long  and  unreasonable  lease* 
mado  by  colleges,  deans  and  chapters,  parsons,  vicars,  and 
other  having  spiritual  promotions,  be  the  chiefest  causes  of  the 
dilapidations  and  the  decay  of  all  spiritual  livings,  and  the 
otter  impoverishing  of  all  successors  incumbents  in  the  same, 
—it  is  enacted  that  from  thenceforth  all  leases,  gifts,  grants, 
feoffmenU,  conveyances  or  estates,  to  be  made,  had,  done  or 
y  any  master  or  fellows  of  any  college,  dean  and 
'any  cathedral  or  collegiate  church,  master  orguar- 
of  any  hospital  [or  other  house  ordained  for  the  sustenta- 
tkm  or  relief  of  the  poor  (p)],  parson,  vicar  or  any  other 


(*)  fewaiUs.  p.  4.  (*)  JItoo  T.  Holte,    Lev.  113  ; 

<f)  M  Bra.  8,  c.  t*.  <  4  .  >H.  Entdtn  v.  Dtnnit,  Palm. 


in,)  Act™  T.  rmrhrr,  4   Leon.      la',. 
•1.    ITal44fMimr.arMimCro.El.        (o)  10  Co.  00  a. 

300.  (p)  14  Eli*,  c.l  4. 
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having  any  spiritual  or  ecclesiastical  living, — of  any  houses, 
lands,  tithes,  tenements  or  other  hereditaments  [other  than 
houses  in  any  city,  borough,  town  corporate  or  market  town 
or  the  suburbs  thereof,  (not  being  the  capital  or  dwelling-house 
used  for  the  habitation  of  the  persons  aforesaid),  and  other  than 
the  grounds,  not  exceeding  ten  acres,  to  such  house  appertain- 
ing (g)],  being  any  parcel  of  the  possessions  of  such  college, 
cathedral  church,  chapter,  hospital,  parsonage,  vicarage  or 
other  spiritual  promotion,  or  any  ways  appertaining  or  belong- 
ing to  the  same  or  any  of  them, — to  any  person  or  persons, 
bodies  politic  or  corporate, — other  than  for  the  term  of  one- 
and-twenty  years  or  three  lives  from  the  time  such  lease  or 
grant  shall  be  made  or  granted,  whereupon  the  accustomed 
rent  or  more  shall  be  reserved  and  payable  yearly  during  the 
said  term, — shall  be  utterly  void  and  of  no  effect.  Or  if  any 
former  lease  of  such  hereditaments,  &c.,  be  at  the  time  in 
being,  which  is  not  to  expire  or  be  surrendered  or  ended  within 
three  years  after  the  making  of  the  new  lease,  such  new  lease 
shall  be  void  and  of  no  effect  (r).  Nor  shall  the  Act  be  con- 
strued to  make  good  any  lease  or  grant  by  any  such  college  or 
collegiate  church  in  either  of  the  universities  of  Oxford  or 
Cambridge,  or  elsewhere  within  the  realm  of  England,  for 
more  years  than  are  limited  by  the  private  statutes  of  such 
college  (s).  As  to  parsons  and  vicars,  we  have  seen  that  they 
are  not  enabled  to  make  leases  by  stat.  32  H.  8,  c.  28  (t) ;  and 
by  this  stat.  13  Eliz.  c.  10,  they  are  not  enabled  to  make  any 
lease,  but  merely  prohibited  from  making  leases  for  more  than 
twenty-one  years  or  three  lives ;  so  that  if  they  make  a  lease, 
within  this  statute,  it  must  afterwards  be  confirmed  by  the 
patron  and  ordinary,  as  at  common  law,  before  it  can  be  of 
any  effect  (w).  But  as  to  all  other  ecclesiastical  sole  corpora- 
tions, they  are  enabled  by  stat.  32  H.  8,  c.  28,  to  make  leases, 
provided  they  conform  to  the  provisions  of  that  statute ;  and 
they  are  merely  restrained  by  this  statute  from  making  the 
leases  hereby  prohibited.  As  to  aggregate  ecclesiastical  cor- 
porations, such  as  deans  and  chapters,  it  was  not  necessary  to 
enable  them  by  statute  to  make  leases,  as  they  had  authority 
to  do  so  at  common  law ;  but  they  are  restrained  by  this  stat. 
13  Eliz.  c.  10,  from  making  such  leases  as  are  prohibited 
by  it. 

Also,  in  all  leases  by  any  college,  cathedral  church,  hall  or 
house  of  learning  in  either  of  the  universities  of  Cambridge  or 
Oxford,  or  either  of  the  colleges  of  Winchester  or  Eton,  of 
any  farm,  or  any  their  lands,  tenements  or  hereditaments  to 
which  tithes,  arable  land,  meadow  or  pasture  do  or  shall  apper- 


(o)  14  Eliz.  c.  11,  s.  17.  (0  Ante,  p.  7. 

(r)  18  Eliz.  c.  11,  s.  2.  (u)  Bac.  Abr.  Lease,  F.  G. 

(<)  13  Eliz.  c.  10,  s.  4. 
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tain,  one-third  part  at  least  of  the  old  rent  shall  be  reserved 
and  paid  in  corn,  that  is  to  say,  in  good  wheat  after  6*.  8rf. 
the  quarter  or  under,  and  good  malt  at  5*.  the  quarter  or 
under,  to  be  delivered  at  the  said  colleges,  &c.,  yearly  upon 
•  .1  ;  and  lor  default  thereof,  to  pay  in  ready  money, 
at  the  election  of  the  lessees,  after  the  rate  of  the  best  wheat 
and  malt  in  the  markets  of  Cambridge,  Oxford,  Winchester 
and  Windsor  respectively,  on  the  next  market  day  after  the 

-hall  be  due  (x). 
In  what  cases  leases  made  contrary  to  these  statutes,  are 

heless  good  as  against  the  lessors  during  their  incum- 

.  see  Bac.  Abr.  Lease,  H.     In  what  cases  leases  by 

us  or  vicars  become  void  for  nonresidence,  see  Id.  F.  But 

no  such  lease  shall  be  impeached  or  avoided  for  simony  in  the 

lessor,  to  which  the  lessee  is  not  privy  (y). 

<at.  14  &;  lo  Viet.  c.  104,  provision  is  made  to  enable 
any  ecclesiastical  corporation,  sole  or  aggregate,  with  the  ap- 
probation of  the  church  estates'  commissioners,  to  sell  to  their 
InMrmiii  the  whole  of  their  reversion  or  interests  in  their  lands 
under  lease,  and  to  enfranchise  copyholds, — the  money  arising 

.mi  to  be  laid  out  in  the  manner  therein  directed.  So, 
by  the  *ame  Act,  monies  to  be  invested  for  the  benefit  of  MU-II 
corporations,  may  be  laid  out  in  the  purchase  of  the  interest 
of  their  lodsoea  in  leases  before  granted  to  them.  And  all  lands 
thus  acquired  hy  Mich  corporations,  shall  be  let  by  them  only 
from  year  t<  :..r  a  term  of  years  in  possession  not  ex- 

ceeding fourteen  years, — except  that,  with  the  approval  of  the 
church  e*tatt -.•>'  coiiiniKxjoners,  they  may  grant  mining  or 
building  leases  of  the  same. 

ffl  /'///.]  At  common  law,  a  lease  by  tenant  in  tail 
waa  voidable  by  tin-  i»u<:  in  tail  aftrr  the  lessor's  death.  But 
.  that  by  stat.  a*2  H.  8,  c.  28,  s.  1,  a  tenant  in 
tail  ih  enabled  to  make  leases  for  twenty-one  years  or  three 
lives,  i  .i-h  Irases  be  conformable  with  the  pn»vi>i«ms 
of  that  statute  («..  It  -m-h  a  lease  be  in  a  form  not  autho- 
rized I  -in.-,  the  Uue  in  tail  may  avoid  it  sifn-r  tin- 
death  of  the  le«M>r ;  or  he  may  confirm  it  by  acn-ptain t 

rent,  ice.  (b).     But  as  the  statute  makes  the  lt-a 
authui  )/••,!  Krood  as  against  the  lessors  and  their  heirs  only, 
iota*  against  remaindermen,  Sic.,  If  thwefo*  tfa*  tMMUti 
in  tail  die  without  issue,  the  remainderman  or  reversion- T  i.* 
not  bound  by  the  lease  (c) ;  it  determines  absolutely  upon  the 


<*)  lSBlls.e.e,».l.  (ft)  B«.  Abr.   LMM,   D.;    and 

icM.c.  1C,  •.«.  «...  /,,„  *JMMW*  „/.,  :,  it,,,*. 

^,pp.»,4.  4011. 

(•)  8M  MCU  8,  ante,  p.  4.  (0)  Rtct  T.  Pkillipi,  Wtfhtw.  00. 

63 


10  Lease. 

death  of  the  tenant  in  tail,  so  that  the  remainderman  cannot, 
by  any  act  of  his,  confirm  it  (z). 

Tenant  for  life.']  A  tenant  for  life  can  make  a  lease  for  his 
own  life  only  (a) ;  upon  his  death  it  absolutely  determines, 
so  that  the  remainderman  cannot,  by  any  act  of  his,  confirm 
it  (&).  But  in  such  a  case,  acceptance  of  rent,  as  rent,  by  the 
remainderman,  will  be  evidence  of  a  new  tenancy  from  year 
to  year,  so  as.  to  render  a  notice  to  quit  necessary  (c).  So  if 
a  man  have  an  estate  pur  auter  vie,  and  make  a  lease  of  it  for 
a  term  of  years,  this  is  good  only  during  the  life  of  cestui  que 
vie  ;  upon  his  death,  it  becomes  absolutely  void,  even  although 
the  lessor  in  the  meantime  have  acquired  the  reversion  (d). 
Tenants  for  life  are  frequently  enabled  to  make  long  leases 
under  powers,  created  for  that  purpose  in  settlements,  &c., 
•which  we  shall  consider  hereafter.  Frequently  also,  where 
there  is  no  such  power,  the  remainderman  or  reversioner  joins 
with  the  tenant  for  life  in  making  the  lease ;  and  in  that  case, 
during  the  life,  the  instrument  operates  as  the  lease  of  the 
tenant  for  life  and  the  confirmation  of  him  in  remainder,  &c., 
and  after  the  death  of  the  tenant  for  life  or  cestui  que  vie,  as 
the  lease  of  the  remainderman,  &c.  (e). 

Tenant  in  dower  or  by  the  curtesy.~\  Tenants  in  dower  or 
by  the  curtesy,  being  mere  tenants  for  life,  their  leases  abso- 
lutely determine  with  their  lives  ;  after  which  they  cannot  be 
confirmed  by  any  act  of  the  heir  or  reversioner  (/). 

Tenant  for  term  of  years.~\  A  tenant  for  term  of  years  may 
make  an  underlease  of  all  or  any  part  of  the  premises  demised 
to  him,  provided  his  underlease  be  for  a  shorter  term  than 
»  his  own  ;  he  must  reserve  to  himself  a  reversion  of  some  por- 
v,    |  tion  of  his  term,  even  if  it  be  only  a  day,  otherwise  the  instru- 
i  ment  will  be  an  assignment,  and  not  an  underlease  (g).     It  is 
,  material  to  attend  to  this  distinction  ;  for  by  an  underlease,  no 
privity  is  created  between  the  underlessee  and  the  original  les- 
sor, and  neither  can  maintain  covenant  against  the  other  (fi) ; 
whereas  if  the  instrument  amount  in  law  to  an  assignment,  the 

(z)  8   Co.  34.     Moor,  183.    Co.  Hoe  v.  Ward,  1  H.  Bl.  97. 

Lit.  44.  a.    Cro.  El.  702.  Bro.  Abr.  <d)  Co.  Lit.  476.    6  Co.  15  a. 

Acceptance,  19.  Bac.  Abr.  Lease,  D.  (e)  Co.  Lit.  45.  a.  Treport's  case, 

(«)  Bac.  Abr.  Lease,  I.  2.  6  Co.  14. 

(&)  Doe  v.  Butcher,  1  Doug.  50.  (/)  Bac.  Abr.   Lease,  I.  1.  Bro. 

Jones    v.     Verney,     Willes,     169.  Abr.  Acceptance,  14,  19  ;  Leases,  17, 

Jenkins  v.    Church,    Cowp.   482.  19.    Plowd.  30, 272.    Cro.  Car.  398. 

Doe  v.  Archer,  1  B.  &  P.  531,  and  Vaugh.  80,  81. 

see   Ludford  v.  Barber,  1    T.  R.  (g)  Ante,  p.  2. 

,  86.  (h}  Halford  v.  Hatch,  1  Doug. 

(c)  Doe   v.  Watts,  7  T.  R.  83,  183. 
and  see  Doe  v.   Welter,  Id.  478. 
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original  lessor  may  sue  the  assignee,  or  the  assignee  sue  the 
original  lessor,  on  all  covenants  in  the  original  lease  which 
run  with  the  land  (t). 

Copyholder.]  The  power  a  copyholder  has  of  leasing  his 
copyhold  tenement,  or  part  of  it,  is  wholly  regulated  by  the 
custom  of  the  manor  of  which  he  holds  :  in  nearly  all  manors, 
the  copyholder  is  restricted  to  leases  for  a  year,  in  others  to 
leases  for  three  years ;  but  they  may  lease  for  a  longer  term, 
if  they  have  the  lord's  licence  to  do  so.  And  making  a  lease 
for  a  term  not  warranted  by  the  custom,  amounts  to  a  for- 
feiture of  the  copyhold  tenement  demised.  But  although  a 
lease  of  a  copyhold  tenement  be  not  warranted  by  the  custom, 
and  is  therefore  void  as  against  the  lord,  yet  it  is  good  as  be- 
tween the  parties  (A),  and  as  against  strangers  (t).  When  the 
lord's  licence  has  been  obtained,  it  dispenses  with  the  custom, 
and  the  lease  remains  in  force  to  the  end  of  the  term  granted, 
provided  the  lord's  estate  continue  so  long.  But  if  the  lord's 
estate  determine  during  the  term,  as  if  he  be  tenant  for  life 
and  die,  the  lease  is  then  at  an  end  (m). 

Joint  tennntf  and  tenants  in  common.'}  Joint  tenants  may 
join  or  sever  in  leases;  and  such  leases  shall  be  binding, 
whether  made  to  commence  in  prasenti  or  in  futuro  («). 
Tenants  in  common  may,  and  often  do,  join  in  making  leases; 
but  in  that  case  the  instrument  does  not  operate  as  a  joint  de- 
mise of  the  whole,  nor  can  it  be  pleaded  as  such  (o) :  but  as 
to  A. 's  moiety,  it  is  the  lease  of  A.,  and  the  confirmation  of 
B. ;  and  as  to  B.'s  moiety,  it  is  the  lease  of  B.,  and  the  confir- 
mation of  A.  (p).  But  tenants  in  common,  of  course,  may 
sever  in  making  leases  of  their  respective  moieties.  As  to  par- 
ceners, the  law  is  the  same  as  in  the  case  of  tenants  in  com- 
mon (q). 

Executors  and  administrators.]  If  a  man,  possessed  of  a 
term  for  y<-ars,  die,  his  executor  or  administrator  may  make  a 
lease  of  it,  in  the  same  manner  as  the  testator  or  intestate 
might  have  done.  And  an  executor  may  do  this,  even  l 


«)  6  H.  7,   10  a.    3  Co.  22  b.         (m)  Glib.  209.  ICruiK?,  301...  20. 
>c.  809,  581,  898.     1  Sauml.         <>,      <••     Lit.    186.      Bro.     Vbr. 
840.     Walker  T.  JiwvM,  %  Douf.     Ore. 


401,  n.     1    Arch.  N.  P.   887,   806.  (o)  See  JfattAtfrfey  r.     u 

•  H.t\CK«.B\«MMr»f«M%  rt   «/.,  2    Wild.   888.     MnntU   r. 

6  Co.  17ft.    CampbtUv.  Le*i,,3  Wellington,  Cro.  Jac.   100.     Per 

B.  It.  A.  SOt.  Palmer  T.  Edward*,  Ejrrw,  Comb.  818.  Doc  T.  Erring- 

lH..lir.  i-.j.  „.  ton,  1  Ad.  fc  El.  760. 
(*)  Moor, 


:  *fl,pl.S.         (P)  >*'• 

(1)  naddon  T.  Amwtmith,  Cro.         (q)  Milliner  T.  Robinvm,  Moor, 

El.  401.    liar.  Ahr.  U-.w.  1  .  0.  ON...  ,,,.  wj. 
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probate  (r)  ;  but  if  he  have  refused  probate,  he  cannot  make 
a  lease  of  the  term  after  administration  cum  testamento  an- 
nexo  has  been  granted  to  another  (s).  Also  if  there  be  two  or 
more  executors,  a  lease  by  one  will  be  as  valid  as  if  it  were 
made  by  all,  even  although  he  reserve  rent  to  himself  only, 
and  not  to  his  co-executors  (t). 

Guardian.']  A  guardian  in  socage  may  make  leases  of  the 
infant's  land,  for  he  has  not  merely  a  bare  authority,  but  an 
interest  in  the  land  descended  (u)  ;  but  a  testamentary 
guardian  cannot  (v) ;  nor  can  a  guardian  for  nurture  (w] . 

Mortgagor  or  mortgagee.'}  A  mortgagor  in  possession  can- 
not make  a  lease  of  the  mortgaged  property,  so  as  to  bind 
his  mortgagee  (#),  unless  he  have  an  authority  express  or  im- 
plied from  the  mortgagee  to  do  so  (z/) ;  but  such  a  lease  will 
be  good  as  between  the  parties.  On  the  other  hand,  the  mort- 
gagee, although  in  possession,  cannot  make  a  lease,  so  as  to 
bind  the  mortgagor,  if  he  should  afterwards  redeem  (z).  In 
practice,  when  it  is  necessary  to  make  a  lease  of  mortgaged 
premises,  both  mortgagor  and  mortgagee  join  in  the  lease  («). 

Judgment  debtor  and  creditor. ,]  If  judgment  be  obtained 
against  a  debtor  in  any  of  the  superior  common-law  courts  at 
Westminster,  the  debtor  cannot  afterwards  make  a  lease  of  his 
lands,  freehold  or  copyhold,  so  as  to  bind  the  creditor,  if  he 
should  afterwards  sue  out  an  elegit,  and  extend  the  lands  under 
it  (6).  But  such  a  lease  would  be  good,  as  t  etween  the  par- 
ties. On  the  other  hand,  a  tenant  by  elegit  cannot  make  a 
lease  of  the  extended  lands  for  a  longer  period  than  he  him- 
self is  entitled  to  hold  the  lands  under  the  writ  and  inquisition. 
If  in  such  a  case  it  be  necessary  to  make  auy  other  lease  of  the 
property,  the  debtor  should  join  in  it. 

Churchwardens  and  overseers  of  the  poorj\  By  stat.  59 
G.  3,  c.  12,  s.  17,  lands  purchased  by  churchwardens  and  over- 
seers of  the  poor  by  authority  of  that  Act,  shall  be  conveyed 


(r}  Roe  v.  Summers,   2  W.  Bl.  v.  Hall  et  al.,  1  Doug.  21.  Thutuhr 

692.      Broker   v.    Charters,    Cro.  v.  Belcher,  3  East,  499. 

El    92 ;  Owen,  44  ;  Moor,  272.  (y)  See  Doe  v.  Hales,    7    Bin?. 

(s)  Bac   Abr.  Lease,  I.  7.  322.     Doe  v.  Cadivullader,  2  B.  & 

(t)  Doe  v.  Sturffes,  7  Taunt,  217.  Ad.  473.     Evans  v.  Elliot  et  al.  9 

<M)  Lit.s.  123,  124.     Co.  Lit.  88,  Ad.  &  El.  342. 

89.    Skopland  v.  Ridler,  Cro.  Jac.  (z)  Hungerford  v.  Clay,  9  Mod. 

55,  98.    Brisdenv.  Hussei/,  2  Ro.  1.    2  Cruise,  104,  s.  19,  20. 

Abr.  41.  (a)  See  Doe  v.  Adams,  2  Cr.  & 

(v)  Roe  v.  Hodgson,  129,  135.  J.  232. 

(«,<)  Plggot  v.  Garnish,  Cro.  El.  (&)  Doe  v.  Hilder,   2  B.  &  A. 

678,  734-  782. 

U)  2  Cruise,  98,  s.  5.   See  Keech 
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to  them  and  their  successors,  in  trust  for  the  parish  ;  and  they 
shall  take  and  hold  the  same,  in  the  nature  of  a  body  corpo- 
rate (c).  They  may  therefore  make  a  lease  of  such  lands,  if 
it  become  necessary.  Before  this  statute,  however,  a  lease  by 
parish  officers,  of  lands  belonging  to  the  parish,  created  merely 
a  tenancy  from  year  to  year  (rf). 

Agent.']  By  stat.  29  C.  2,  c.  3,  s.  1,  all  leases  of  land  [for 
a  longer  term  than  three  years  (e)  ],  must,  to  be  valid,  be  in 
writing,  and  signed  by  the  parties  making  the  same,  or  by 
"  their  agents  thereunto  lawfully  authorized  by  writing." 
And  now  that  a  lease  must  be  by  deed  (/),  the  authority  to  I 
an  agent  to  execute  it,  must  bo  also  under  seal.  If  a  power  of  \ 
attorney  be  given  to  an  agent  to  execute  leases,  his  execution 
of  them  in  the  name  of  his  principal,  will  be  the  same  in  effect 
as  if  they  were  executed  by  the  principal  (g).  They  should  be 
made  and  executed  however  in  the  name  of  the  principal, 
and  not  merely  in  the  name  of  the  attorney  (h).  It  is  usually 
executed  thus  :  "  In  witness  whereof,  A.  B.,  of  -  ,  in  pur- 
suance of  a  letter  of  attorney  hearing  date  the  -  [a  true  cnpy 
of  which  is]  hereunto  annexed,  the  hand  and  seal  of  the  said 
C.  D.  to  these  presents  hath  subscribed  and  set,  the  day  ami 
year  first  above  written,"  then  writing  the  principal's  name, 
and  delivering  the  lease  as  tin-  act  and  deed  of  the  princi- 
pal (t).  But  the  form  in  wliich  this  is  done,  is  not  very 
material,  provided  it  appear  to  have  been  executed  for,  and  in 
the  name  of  the  principal,  by  the  agent.  And  where  a  bond 
of  submission  was  executed  by  one  person  for  another,  thus  : 
"  For  James  Brown,  Matthias  \Vilks,"  and  the  seal  was  put 
•:tp  to  the  name  of  \Vilk*,  the  court  held  it  to  be  suffi- 
(k). 

>t'  a  ]>f»i'rr.\  \  power  of  making  leases  for  a 
r  term  than  tin-  party  would  otherwise  have  authority  by 
law  to  grant,  is  frequently  giv..  i  m  -..  •ttlemenN  MIX!  ill-vises, 
generally  to  those  to  whom  an  estate  m.-r.-U  tor  lite  is  thereby 
given,  to  enable  them  to  let  the  I  mils  beneficially  as  well  for 
themselves  as  for  thox-  in  muaindrr  or  MfflntOB  ;  for  if  the 
leftM  must  end  with  the  liti-  ..f  n,-  lessor,  the  lam!  would  jiro- 
bably  be  let,  it"  at  all,  to  -!•••;••  .  ..<.  On  the  other  hand, 

left  tenants  for  lite  •.!••,  ul<l  <  \\ers  to  the 


(e)  SM  Dot  v.  Hilry,  10  B.  it  ( 

*-.l.  2  I;  I. 

(rf)  Dot  T.  Terry  <*  at.,  6  Net.  &  M).    t 

H5.    Moor, 

l  t.8.  pi.  in 

(/)  Hrranf.  LMM,   I.  Jo. 

iff)  H«   II.,  nltck,  8  £•*, 

Cla*ricar,l  341.  14*. 
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of  the  persons  in  remainder  or  reversion,  they  are  in  general 
restrained  by  the  words  of  the  power  from  making  leases  except 
on  certain  conditions;  by  which  means  they  are  forced  to 
secure  the  same  advantages  to  those  who  may  succeed  to  the 
estate,  as  to  themselves  (t).  It  has  therefore  been  long  settled, 
that  the  restrictive  part  of  these  powers  shall  be  construed 
strictly  against  the  tenants  for  life,  and  in  favour  of  the  re- 
maindermen and  reversioner ;  because  the  conditions  upon 
which  powers  of  this  kind  are  given,  are  inserted  with  a  view 
to  their  interest.  And  as  the  lessees  under  such  leases,  stand 
only  in  the  place  of  the  tenant  for  life,  and  derive  their  title 
merely  under  the  power,  if  that  be  not  strictly  followed,  the 
right  of  the  remaindermen  and  the  reversioner  to  possess  the 
estate,  freed  from  the  lease,  will  take  place  of  the  right  of  the 
lessees,  as  superior  to  it  (M).  From  whence  it  follows  that 
every  circumstance  required  by  the  power  must  be  strictly  fol- 
lowed, otherwise  the  lease  will  be  void,  and  not  even  capable 
of  being  confirmed  by  the  remaindermen  (a:),  and  the  power 
will  be  deemed  to  be  wholly  unexecuted  (y).  Indeed,  instru- 
ments by  which  leasing  powers  are  executed,  are  construed  more 
strictly  than  other  deeds  of  appointment.  Where,  for  instance, 
a  general  and  indefinite  power  of  leasing  is  given,  without  men- 
tion of  the  time  when  the  term  is  to  commence,  it  shall  be 
deemed  to  authorize  leases  in  possession  only,  and  not  leases 
in  reversion  (z). 

The  restrictions  usually  annexed  to  leasing  powers  relate 

1.  To  the  instrument  by  which  the  power  is  to  be  exe- 
cuted (a). 

2.  To  the  lands  to  be  let  (&). 

3.  To  the  time  when  the  lease  is  to  commence  (c). 

4.  To  its  duration  (d). 

5.  To  the  rent  to  be  reserved  (e). 

6.  To  the  clauses  and  covenants  required  to  be  inserted  (/). 
See  also  upon  this  subject  generally,  Bac.  Abr.  Lease,  I.  11. 
By  stat.  12  &  13  Viet.  c.  26,  and  13  &  14  Viet.  c.  17,  relief  is 

given  in  certain  cases,  against  defects  in  leases,  made  under  a 
power. 

To  whom. 
All  persons  whatsoever,  even  idiots,  infants  and  married 

(0  4  Cruise,  174,  s.  2.  (b)  See  2  Cruise,  176,  ss.  7—19. 

(«)  Fitzg.   219.    Doe  v.  Cavan,         (c)  See  2  Cruise,  183,  ss.  20—42. 

5  T.  R.  567.  (d)  See  2  Cruise,  190,  ss.  43 — 47. 
(x)  Doe  v.  Watts,  7  T.  R.  83.  (c)  See  2  Cruise,  192,  ss.  48—60. 
(y)  4  Cruise,  174,  ss.  2,  3.                      (/)  See  2  Cruise,  198,  ss.  61—68. 
(  z)  Suffolk  v.  Wroth,  Cro.  El.  5.  Doe  v.  Hole  et  al.,  20  Law  J.  57,  qb. 

6  Co.  83  a.  Doe  v.  Williams  et  al.,  17  Law  J. 
(a)  See  2  Cruise,  175,  ss.  5,  6.  154,  qb. 
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women,  may  be  lessees.  If  they  labonr  nnder  any  disability 
at  the  time  of  the  making  of  the  lease,  they  may,  upon  the 
removal  of  the  disability,  avoid  such  lease  >  but  if  they  continue 
to  occupy  the  thing  demised,  after  the  removal  of  the  dis- 
ability, the  lease  thereby  becomes  good  and  binding  upon 
them  (h). 

See  stat.  57  G.  3,  c.  99,  s.  2,  which  prevents  clergymen  from 
renting  more  than  80  acres  of  land,  for  the  purpose  of  cultiva- 
tion, without  the  consent  in  writing  of  their  diocesan. 


Form  of  a  Lease  under  Stat.  8  §•  9  Viet.  c.  124. 

In  what  form.]  By  stat.  8  &  9  Viet.  c.  124,  s.  1,  reciting 
that  it  is  expedient  to  facilitate  the  leasing  of  lands  and  tene- 
ments, it  is  enacted,  that  [from  and  after  the  1st  day  of  Octo- 
ber, 1845  (<)],  "whenever  any  party  to  any  deed  made  accord- 
ing to  the  forms  set  forth  in  the  first  schedule  to  this  Act,  or 
to  any  other  deed  which  shall  be  expressed  to  be  made  in  pur- 
suance of  this  Act,  shall  employ  in  such  deed  respectively  any 
of  the  forms  of  words  contained  in  column  1  of  the  second 
schedule  hereto  annexed,  and  distinguished  by  any  number 
therein,  such  deed  shall  be  taken  to  have  the  same  effect  and 
to  be  construed  as  if  such  party  had  inserted  in  such  deed  the 
form  of  words  contained  in  column  2  of  the  same  schedule, 
and  distinguished  by  the  same  number  as  is  annexed  to  the 
form  of  words  employed  by  such  party ;  but  it  shall  not  be 
necessary  in  any  such  deed  to  insert  any  such  number  "  (/<•). 

But  "  any  deed  or  part  of  a  deed  which  shall  fail  to  take 
effect  by  virtue  of  this  Act,  shall  nevertheless  be  as  valid  and 
effectual,  and  shall  bind  the  parties  thereto,  so  far  as  the  rules 
of  law  and  equity  will  permit,  as  if  this  Act  had  not  been 
made"(0- 

fared*.]  "  Hvery  such  deed,  unless  any  exception  be 
specially  made  tln-mii,  hhull  !>••  held  and  construed  to  include 
all  outhouse:),  buildings,  barns,  stables,  yards,  gardens,  cellars, 
ancient  and  other  lights,  paths,  passages,  ways,  waters,  v. 
course*,  liberties,  privileges,  easements,  profits,  commodities, 
emolument*,  hereditaments,  and  appurtenances  whatsoever,  to 
the  lands  and  tenements  therein  comprised  belonging  or  in 
anywise  appertaining  "  (m). 

(A)  9  CntlM,  79,  «.  85.      Kcttltj/  (*)  8  Jc  0  Viet.  c.  124,  s.  1. 

T.  KUiot,  Cro.  J«.  890;    BrownJ.  (I)  Id.  •.  4. 

ISO;  SBuUUOO.  (tn)  Id.  I.  2. 

(i)  8  *  9  Viet. c.  184,  ».  7. 
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Construction.]  "  In  the  construction  and  for  the  purposes  of 
this  Act,  and  the  schedules  hereto  annexed,  unless  there  be 
something  in  the  subject  or  context  repugnant  to  such  con- 
struction, the  word  'lands'  shall  extend  to  all  tenements  and 
hereditaments  of  freehold  tenure,  and  to  such  customary  lands 
as  will  pass  by  deed,  or  deed  and  surrender,  and  not  by  sur- 
render alone,  or  any  undivided  part  or  share  therein  respec- 
tively ;  and  every  word  importing  the  singular  number  only 
shall  extend  and  be  applied  to  several  persons  or  things  as 
\vell  as  one  person  or  thing,  and  the  converse ;  and  every  word 
importing  the  masculine  gender  only  shall  extend  and  be  ap- 
plied to  a  female  as  well  as  a  male;  and  the  word  'party' 
shall  mean  and  include  any  body  politic  or  corporate  or  colle- 
giate, as  well  as  an  individual "  (M). 

Costs.']  "  In  taxing  any  bill  for  preparing  and  executing  any 
deed  under  this  Act,  it  shall  be  lawful  for  the  taxing  officer  and 
he  is  hereby  required,  in  estimating  the  proper  sum  to  be 
charged  for  such  transaction,  to  consider,  not  the  length  of 
such  deed,  but  only  the  skill  and  labour  employed,  and  respon- 
sibility incurred,  in  the  preparation  thereof  "(0). 


Schedules  to  which  this  Act  refers. 
First  Schedule. 


This  indenture  made  the  day  of one  thousand 

eight  hundred  and  forty [or  other  ycar~\ ,  in  pursuance  of 

an  Act  to  facilitate,  the  granting  of  certain  leases,  between  [here 
insert  the  names  of  the  parties,  and  recitah;  if  any'] ,  witnessed), 
that  the  said  [lessor]  or  [lessors]  doth  or  do  demise  unto  the 
said  [lessee]  or  [lessees'] ,  his  [or  their]  executors,  administra- 
tors, and  assigns,  all,  fyc.  \  parcels']  from  the  —  —  day  of 

• for  the  term  of thence  ensuing,  yielding  therefor 

during  the  said  term  the  rent  of  [state  the  rent  and  mode  of 
payment] . 

In  witness  whereof  the  said  parties  hereto  have  hereunto  set 
their  hands  and  seals. 


(n)  8  &  9  Viet,  c,  124,  s.  5.  (o)  8  &  9  Viet.  c.  124,  s.  3. 
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Second  Schedule. 


1.  That  the  said  [Iture] 
covenants  with  the  said 
[lettor]  to  pay  rent ; 


3.  and  to  pay  taxes; 


».  and  to  repair; 


4.  and    to  paint  outside 
—  year; 


.'..    an.!     to 
paper    Inside   every 
year; 


COLTTMK  2. 

1 .  And  the  said  lessee  doth  hereby,  for  him- 
self,  hi>  heir-,  executors,  administrators,  and 
:i<sicn<.  covenant  with  the  said  lessor,  that  he 
the  said  lessee,  his  executors,  administrators, 
and  asxigns,  will  during  the  said  term  pay 
unto  the  said  lessor  the  rent  hereby  reserved, 
in    manner  hereinbefore  mentioned,  without 
any  deduction  whatsoever. 

2.  And  also  will  pay  all  taxes,  rates,  duties, 
and  iisM'ssmcnts  whatsoever,    whether  paro- 
chial,    parliamentary,     or    otherwise,     now 
charged  or  hereafter  to  be  charged  upon  the 
said   demised   premises,   or   upon    the   said 
lessor,  on    account  thereof  (excepting  land 
tax,  and  excepting,  in  Ireland,  tithe  rent- 
charge  and  such  portion  of  the  poor-rate  as 
the  lessor  is  or  may  be  liable  to  pay,  and  ex- 
cepting also  all  taxes,  rates,  duties,  and  as- 

-  whatsoever,  or  any  portion  thereof, 
which  the  lessee  is  or  may  be  by  law  ex- 
empted from). 

S.  Agd   also    will   during   the  said  term 

maintain,  pave, 

;,<!,  and    keep  the  said 

demised  premises,  with  the  appurtenances,  in 

-uhstantial  repair,  together  with  all 

chimney-pieces,  windows,  doors,  fastenings, 

water     closets,      cisterns,     partitions,     fixed 

presses,  shelve*,  pipe-,  pumps,   pales,  rails, 

locks,  and  keys,  and   all  other  fixtures  and 

t b_ints   which    at    any  time    during  the    said 

:  i.e  erected  and  made,  when,  where, 

hall  be. 

4.  And  also  that  the  Mid  lessee,  his  exe- 
cutors, administrators,  and  assigns,  will  in 

every year  in  the  said  term  paint  all  the 

outside  wood-work  and  iron-work  belonging 
to  the  said  premise*,  with  two  coat* 

per  oil  colours,  in  a  workmanlike  manner. 

5.  And  also  that  the  said  [IMM»],  his  exe- 
cutors, administrators,  and   assigns,  will  in 
every year  paint  the  inside  wo. 

and  other  works  now  or  usually  painted,  with 
two  ooata  of  proper  oil  colours,  In  a  work- 
manlike manner;  and  also  re-paper  with 
paper  of  a  quality  as  at  present,  such  parts 
of  the  premise*  as  are  now  papered ;  and 
also  wash,  stop,  whiten,  or  colour  -.,, h  ,,  .rt. 
«f  thu  »:ii<|  pr-.miv.  »  .1.  are  now  pla»tere.|. 
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COLUMN  1. 

6.  and  to  insure  from 
fire  in  the  joint  names  of 
the  said  [lessor]  and  the 

said  [lessee] ; 


to  show  receipts; 


and  to  rebuild  in  case  of 
fire. 


7.  And  that  the  eaid 
[lessor]  may  enter  and 
view  state  of  repair,  and 
that  the  said  [lessee]  will 
repair  according  to  notice. 


8.  That  the  said  [lusee] 
will  not  use  premises  as  a 
shop. 


9.  And  will  not  assign 
without  leave. 


COLUMN  2. 

6.  And  also  that  the  said  lessee,  his  exe- 
cutors,   administrators,    and    assigns,    will 
forthwith   insure  the  said   premises  hereby 
demised,   to  the  full  value  thereof,  in  some 
respectable   insurance   office,    in   the   joint 
names  of  the  said  lessor,  his  executors,  and  ad- 
ministrators, and  assigns,  and  the  said  lessee, 
his  executors,  administrators,  or  assigns,  and 
keep  the  same  so  insured  during  the   said 
term  ;  and  will,  upon  the  request  of  the  said 
lessor,  or  his  agent,  show  the  receipt  for  the 
last  premium   paid  for   such  insurance   for 
every  current  year ;  and  as  often  as  the  said 
premises  hereby  demised  shall  be  burnt  down 
or  damaged  by  fire,  all  and  every  the  sums 
or  sum  of  money  which  shall  be  recovered 
or  received  by  the  said  [lessee],  his  executors, 
administrators,  or  assigns,  for  or  in  respect 
of  such  insurance,  shall  be  laid  out  and  ex- 
pended by  him  in  building  or  repairing  the 
said  demised  premises,  or  such  parts  thereof 
as  shall  be  burnt  down  or  damaged  by  fire  as 
aforesaid. 

7.  And  it  is  hereby  agreed,  that  it  shall  be 
lawful  for  the  said  lessor,  and  his  agents,  at 
all  reasonable  times  during  the  said  term,  to 
enter  the  said  demised  premises  to  take  a 
schedule  of  the  fixtures  and  things  made  and 
erected  thereupon,  and  to  examine  the  con- 
dition of  the  said   premises ;    and   further', 
that   all  wants  of  reparation,   which  upon 
such    views   shall  be   found,   and  for    the 
amendment  of  which  notice  in  writing  shall 
be  left  at  the  premises,  the  said  lessee,  his 
executors,  administrators,  and  assigns,  will, 
within  three  calendar  months  next  after  every 
such  notice,  well  and  sufficiently  repair  and 
make  good  accordingly. 

8.  And  also  that  the  said  lessee,  his  exe- 
cutors, administrators,  and  assigns,  will  not 
convert,  use,  or  occupy  the  said  premises  or 
any  part  thereof  into  or  as  a  shop,  warehouse, 
or  other  place  for  carrying  on  any  trade  or 
business  whatsoever,  or  suffer  the  said  pre- 
mises to  be  used  for  any  such  purpose,  or 
otherwise  than  as  a  private  dwelling  house, 
without  the  consent  in  writing  of  the  said 
lessor. 

9.  And  also  that  the  said  [lessee]  shall  not 
nor  will  during  the  said  term  assign,  transfer, 
or  set  over,  or  otherwise  by  any  act  or  deed 
procure  the  said  premises  or  any  of  them  to 
be  assigned,  transferred,  or  set  over,  unto  any 
person  or  persons  whomsoever,  without  the 
consent  in  writing  of  the  said   [lessor],  his 
executors,    administrators,    or  assigns,  first 
had  and  obtained. 
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10.  And  that  he  will 
leave  premises  in  good 
repair. 


11.  Proviso  for  re-entry 
by  the  said  lessor,  on  non- 
payment of  rent  or  non- 
perfurmance  of  covenants. 


I*.  The  Mid  [Uuor] 
covenants  with  the  said 
[Uuet]  for  quiet  enjoy- 


CoLCjnr  2. 

10.  And  further,  that  the  said  [Icttee]  will, 
at  the  expiration  or  other  sooner  determina- 
tion of  the   said  term,  peaceably  surrender 
and  yield  up  unto  the  Raid   lessor  the  said 
premises  hereby  demised,  with  the  appurte- 
nances, together  with  all  buildings,  erections, 
and  fixtures  now  or  hereafter  to  be  built  or 
erected   thereon,    in    good   and  substantial 
repair  and  condition  in  all  respects,  reason- 
able wear  and  tear,  and  damage  by  fire,  only 
excepted. 

11.  Provided  always,  and  it  is  expressly 
agreed,  that  if  the  rent  hereby  reserved,  or 
any  port  thereof,  shall  be  unpaid  for  fifteen 
days  after  any  of  the  days  on  which  the  same 
ought  to  have  been  paid  (although  no  formal 
demand  shall  have  been  made  thereof),  or  in 
case  of  the  breach  or  nonperformance  of  any 
of  the  covenants  and  agreements  herein  con- 
tained on  the  pert  of  the  said  lessee,  his  exe- 
cutors, administrators,  and  assigns,  then  and 
in  either  of  such  cases  it  shall  be  lawful  for 
the  said  lessor,  at  any  time  thereafter,  into 
and  upon  the  said  demised  premises,  or  any 
j>nrt  thereof  in  the  name  of  the  whole,  to  re- 
enter,  and  the  same  to  have  again,  re-possess, 
and  enjoy  as  of  his  or  their  former  estate, 
any  thing  hereinafter  contained  to  the  con- 
trary notwithstanding. 

12.  And  the  lessor  doth  hereby,  for  himself, 
his    heirs,    executors,    administrators,    and 
assigns,  covenant  with   the  said  lessee,  his 
executors,  administrators,  and  assigns,  that 
he  and  they,  paying  the  rent  hereby  reserved, 
and  performing  the  covenants  hereinbefore 
on  his  and  their  part  contained,  shall  and 
may  peaceably  possess  and  enjoy  the  said 
demised  premises  for  the  term  hereby  granted, 
without  any  interruption  or  disturbance  from 
the  said  lessor,  bis  executors,  administrators, 
or  assigns,  or  any  other  person  or  persons 
lawfully  claiming  by,  from,  or  under  him, 
them,  or  any  of  thvm. 


Direction*  m»  to  the  Forms  in  the  Second  Schedule. 

1.  Parties  who  use  any  of  the  forms  in  tho  first  column  of 
this  schedule,  may  substitute  for  the  words  "  lessee"  or 
11  lessor"  any  name  or  names,  and  in  every  such  case 
corresponding  substitutions  shall  be  taken  to  be  made 
in  the  corresponding  forms  in  the  second  column. 

9.  Bach  parties  may  substitute  the  feminine  gender  for  tho 
masculine,  or  the  plural  number  for  the  singular,  in 
the  forms  in  the  first  column  of  this  schedule,  and  cor- 
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responding  changes  shall  be  taken  to  be  made  in  the 
corresponding  forms  in  the  second  column. 

3.  Such  parties  may  fill  up  the  blank  spaces  left  in  the 

forms  4  and  5  in  the  first  column  of  this  schedule  so 
employed  by  them,  with  any  words  or  figures,  and  the 
words  or  figures  so  introduced  shall  be  taken  to  be 
inserted  in  the  corresponding  blank  spaces  left  in  the 
forms  embodied. 

4.  Such  parties  may  introduce  into  or  annex  to  any  of  the 

forms  in  the  first  column  any  express  exceptions  from 
or  express  qualifications  thereof  respectively,  and  the 
like  exceptions  or  qualifications  shall  be  taken  to  be 
made  from  or  in  the  corresponding  forms  in  the  second 
column. 

5.  Where  the  premises  demised  shall  be  of  freehold  tenure 

the  covenants  1  to  10  shall  be  taken  to  be  made  with, 
and  the  proviso  11  to  apply  to  the  heirs  and  assigns  of 
the  lessor ;  and  where  the  premises  demised  shall  be  of 
leasehold  tenure  the  covenants  and  proviso  shall  be 
taken  to  be  made  with  and  apply  to  the  lessor,  his  exe- 
cutors, administrators,  and  assigns. 


Form  of  a  Lease  at  Common  Law. 

The  demise.'}  The  usual  words  of  demise  are^ — "  Demise, 
lease  and  to  farm  let."  But  any  other  words,  which  are  suffi- 
cient to  explain  the  intent  of  the  parties,  that  the  one  shall 
divest  himself  of  the  possession,  and  the  other  come  into  it  for 
a  determinate  time,  whether  such  words  run  in  the  form  of  a 
licence,  covenant  or  agreement, — are  of  themselves  sufficient, 
and  will  in  construction  of  law  amount  to  a  lease  for  years,  as 
effectually  as  if  the  most  proper  and  pertinent  words  had  been 
used  for  the  purpose  (a).  Thus  a  licence  to  enjoy  or  inhabit 
a  house,  has  been  deemed  a  demise  of  it  (&).  So  if  A.  by 
articles  covenant  with  B.  that  he  shall  have,  hold  or  enjoy 
certain  lands  for  a  certain  time,  this  amounts  to  a  lease  :  but 
if  A.  covenants  with  B.  that  C.  shall  have,  hold  or  enjoy 
them,  it  is  otherwise  (c).  So,  where  the  owner  of  the  fee 
agreed  to  convey  the  premises  to  B.  for  a  certain  number  of 
years  at  a  certain  rent,  and  the  instrument  contained  the  usual 


(a)  Bac.  Abr.  Lease,  K.  (c)  B-ic.   Abr.  Lease,  K.    Drake 

(6)  Bac.  Abr.  Lease,  K.  5  H.  7, 1.  v.  Monday,  Cro.  Car.  207.     Tisdale 

1  Leon.    129.    3  Bulst.  252.    Sid.  v.  Essex,  Hob.   34.    Doe  v.  Ash- 

458.    2  Lev.  194.    Right  v.  Proc*  burner,  5  T.  E,  163. 
tor,  4  Burr.  2208, 
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covenants  for  payment  of  rent,  <Scc.,  this  was  holden  to  be  a 
lease  (rf).  So  where  A.  agreed  to  let,  &c.,  it  was  holden  to  be 
a  present  demise  (e).  So  where  B.  agreed  "  to  pay  A.  the 
MUM  of  1401.  per  annum  in  quarterly  payments,  for  the  house 
and  premises  at  &c.,  for  the  term  of  seven,  fourteen  or  twenty- 
one  years,  at  his  option  at  the  end  of  every  seven  years,  the 
rent  to  commence  on  the  1st  January  1827  :"  this  was  holden 
to  amount  to  a  lease  (/). 

And  a  stipulation  in  such  an  instrument  that  a  lease  shall 
be  afterwards  drawn  u]>  between  tin-  parties,  does  not  of  itself 
indicate  an  intention  that  the  instrument  should  not  operate 
as  a  present  demise,  but  merely  that  a  more  formal  instrument 
thereafter  be  executed  by  them,  to  effectuate  the  same 
a^  be.iufr  more  satisfactory  than  the  present  instrument. 
And  therefore  where  by  articles  between  A.  and  B.,  it  was 
covenanted  and  agreed  that  A.  *'  doth  let "  certain  lands  to  B. 
tin-  live  years  from  Michaelmas  then  next,  at  a  certain  rent, 
and  it  was  also  covenanted  that  a  lease  should  be  made  and 
sealed,  according  to  the  effect  of  these  articles,  before  the  feast 
of  All  Saints:  thi>  was  holden  to  amount  to  an  immediate 
lease,  by  reason  of  the  words  "  doth  let "  in  the  present  tense, 
and  that  the  covenant  for  a  future  lease  was  only  tor  further 
mcej  and  the  rather,  in  th  the  time  at  which 

the  future  lease  was  to  be  executed.  \\a-  alter  tin-  commence* 
ment  of  the  term  (g].  S>  v, in •!•«•  A.  and  \\.  entered  into  an 
agreement  with  C.,  whereby  they  agreed  "  with  all  convenient 
speed  to  grant  to  him  a  l.-.t.-.  of,  and  they  did  thereby  set  and 
let  to  him,"  certain  ]  .  a  certain  term,  at  a  certain 

rent,   the  lease    to   contain  certain    covenants,    in    one    of 
>rd>  "  tl.i>  d.-miv  "  occurred  :  the  court  held  this 
to  be  a  goo..  .,«'.<,•////',  with  an  agreement  to  execute  a 

more  formal  and  perl'..  "it urn  ;   the  operative  woid> 

M-t  and   let,  lieintf  in  the  present  tense,  make  it  a 
demise,  and  the  word  i  tin-  >tipulatioii  as  to  the 

covenants,  showed  that  the  )•  •.!!*-•>  intended  it  to  he  so  (A). 
•IN  an  in-tniiiient,  l>y  which  A.  agreed  to  let  to  B.  cer- 
tain premises,  at  a  certain  rent,  from  riiri.*.tma>  then  next, 
for  seven,  fourteen  or  twenty-one  years  at  the  option  of  It., 
and  B.  agreed  to  paint  and  n-p.i.r,  \e.,  and  to  _ : ; .  -:\  months' 
notice  Of  hi*  intention  to  determine  the  term  at  the  end  .,f 
seven  or  fourteen  years,— contained  also  a  stipulation  tli.it  \\. 


(d)  AUtrmtm*  T.  Neate.  4  MCM.  El.  480.     Moor,    pi.  838.      8.  P. 

v  u  /;„,.,,  x.  \,l,,,,,,,  ;,  T.  U.  Hi-,.  i,.;S 

ug.  ITU.  Doe  v.  Grovv,  M  EMI, 

000;  «od  M«  Tart,  T.  Darby  ct  al.,  844.  8««  GoodtitU  T.  Way,  1  T. 
li  L.W  J.  .TJU.  «x. 

(ft  rrrtsant,  (H)  Baxttr  ».  Brow*,  8  \V.  in. 

Moody  *  M.  831 ;  8  Car.  *  P.  441.  074. 

(g)  Harrington  v.     WUc,    Cr^. 
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was  to  be  at  the  expense  of  preparing  a  lease  for  either  of  the 
terms  above  stated  :  this  was  holden  to  be  a  present  lease,  and 
not  merely  an  agreement  (i).  So  where  by  an  instrument  in 
writing  A.  agreed  to  let  to  B.,  and  B.  agreed  to  take,  a  certain 
piece  of  land,  for  a  certain  term,  at  a  certain  rent ;  and  in  con- 
sideration of  a  lease  to  be  granted  for  the  said  term,  B.  agreed 
to  lay  out  2,000/.  within  four  years,  in  building  certain  houses 
upon  it ;  and  A.  agreed  to  grant  a  lease  or  leases  as  soon  as  the 
houses  should  be  covered  in,  and  B.  agreed  to  take  such  leases, 
and  to  execute  counterparts ;  the  agreement  to  be  considered 
binding,  till  one  fully  prepared  could  be  produced :  the  court 
held  this  to  be  a  lease ;  Lord  Ellenborough,  C.  J.,  said  that 
the  rule  to  be  collected  from  all  the  cases  is,  that  the  intention 
of  the  parties,  as  declared  by  the  words  of  the  instrument, 
must  govern  the  construction;  and  here  their  intention 
appears  to  have  been  that  the  tenant,  who  was  to  expend  so 
much  capital  upon  the  premises  during  the  first  four  years  of 
the  term,  should  have  a  present  legal  interest  in  the  term, 
which  should  be  binding  on  both  parties ;  though  when  a 
certain  progress  should  be  made  in  the  buildings,  a  more 
formal  lease  or  leases,  in  which  perhaps  the  premises  might 
be  more  particularly  described  for  the  convenience  of  under- 
letting or  assigning,  might  be  executed  (&).  So,  where  A. 
agreed  to  grant,  seal  and  execute  to  B.,  "  a  legal  and  effectual 
lease  "  of  certain  premises  for  a  certain  term  from  a  day  then 
past,  at  a  certain  rent,  and  to  contain  certain  covenants,  and  in 
the  mean  time  until  such  lease  should  be  executed,  B.  was  to 
pay  rent,  and  to  hold  the  premises  subject  to  the  covenants 
above  mentioned  :  this  was  holden  to  be  an  actual  demise,  and 
not  merely  an  agreement ;  no  doubt  the  parties  intended  that 
a  more  formal  contract  should  be  executed ;  but  as  the  tenant 
was  to  hold  in  the  mean  time  on  certain  terms  here  set  out, 
this  must  be  deemed  a  demise  of  the  premises  upon  those 
terms  (Z).  So,  an  instrument,  by  which  A.  agreed  to  let  cer- 
tain premises  to  B.  u  on  lease,"  for  a  certain  term  at  a  certain 
rent,  "  subject  to  the  stipulations  and  covenants  in  the  original 
lease  under  which  he  holds,"  and  "  to  keep  the  said  stipula- 
tions in  every  respect  until  the  said  lease  should  be  granted, 
which  lease,  when  required  by  B.,  was  to  be  prepared  by  A.'s 
solicitor  :  Gaselee,  J.,  held  this  to  be  a  lease,  and  not  merely 
an  agreement  for  a  lease  (rri).  So  where  by  a  "  memorandum 
of  agreement"  between  A.  and  B.,  after  reciting  that  A.  and 
C.  had  abandoned  the  annexed  contract  for  taking  and  letting 


(t)  Warman  v.  FaitJifull,  5  B.         (k)  Poole  v.  Bentley,    12  East, 
&  Ad.  1042.    Alderman  v.  Neate,      186. 

4Mees.  &   \V.  704.     Chapman  v.         (I)  Pinero  v.  Judson,  6  Bing.  206. 
Black,  4  Bing.  N.  C.  187.  (m)  Wilton  v.  Chisholm,  4  Car. 

&  P.  474. 
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certain  lands  (and  which  contract  was  in  effect  a  lease),  it  was 
agreed  that  A.  should  let,  and  B.  should  take  the  same  lands, 
upon  the  conditions  contained  in  the  annexed  contract,  "  the 
said  rent  to  be  paid  by  quarterly  payments,  and  to  be  in 
amount  220/.,  and  we  further  bind  ourselves,  each  to  the  other, 
to  execute  a  similar  agreement  to  the  one  recited  and  referred 
to  ;"  this  agreement  was  stamped  as  a  lease,  but  the  one  an- 
nexed to  it  had  no  stamp  :  the  court  held  that  the  stamped 
agreement  incorjwrated  the  unstamped  one,  and  that  the  two 
together  might  be  given  in  evidence  as  a  lease  (it).  So,  where 
tin-  instrument  was  thus:  " Sept.  21,  1829  :— K.  agrees  to 
let  and  P.  to  take  a  house  in  its  unfinished  state,  for  the  term 
of  sixty  years,  at  the  rent  of  52o/.,  payable  quarterly,  the  first 
payment  for  the  half  quarter  at  Christmas  next, — P.  to  insure 
the  premises,  and  to  have  the  benefit  of  an  insurance  lately 
paid, — a  leas*e  and  counterpart  to  be  prepared  at  the  expense  of 
P.,  and  to  contain  all  the  clauses,  covenants  and  agreements 
which  K.  entered  into  in  the  lease  granted  to  him  :"  this  was 
holden  to  be  an  actual  demise,  and  not  a  mere  agreement  for 
a  lease  (o). 

But  the  words  used  must  be  words  of  present  demise ;  no 
words  merely  indicating  an  intention  of  the  parties  at  some 
time  thereafter  to  demise,  will  constitute  a  lease.  In  the  first 
place  therefore,  if  the  instrument  contain  an  express  stipula- 
tion that  it  shall  not  be  deemed  or  taken  to  be  a  lease  or  actual 
demise,  it  is  cleaf  that  it  must  be  deemed  an  agn >cment  merely, 
and  not  a  lease  (p).  So,  where  a  party  agreed  that  in  case 
•  uld  become  entitled  to  certain  copyhold  premises  on  the 
death  of  another,  he  would  immediately  demise  them  to  J.  S. : 
this  was  holden  to  be  an  agreement  only,  and  not  a  lease  (g). 
So,  where  the  instrument  contained  a  stipulation  that  out  of 
'it  mentioned,  a  proportionate  abatement  should  be  made 
in  respect  of  certain  ex ceptcd  pn-mi.M-s,  it  was  holden  clearly 
to  indicate  that  the  parties  intendi  d  only  to  execute  an  agree- 
ment ;  for  until  the  rent  should  be  apportioned,  the  h  ssor 
could  not  distrain  for  it  (r).  So  where  it  appeared  upon  tin- 
face  of  the  instrument  that  the  party  agreeing  to  let  certain 
premise*,  was  to  purchase  other  lanil  to  lie  added  to  it,  for 
which  the  tenant  was  to  pay  a  certain  additional  price  :  it  was 
holden  to  be  an  agreement  only  (.«).  So  who  «•  a  party  agreed 
to  let  certain  premises,  and  it  was  stipulated  that  the  lease 
should  contain  a  covenant  on  the  part  of  the  tenant  to  purchase 

(ft)  I'taret  T.  Chrtlyn,  4  Ad.  Jc         (?)  Doe  ».  Clare,  1  T.  K.  780. 
1  1    ~-V  (r)   Morgan  Y.  Dittcll,  3  Taunt 

(o)  DM?.Jte*,8Bti*.17e   8.P.     Oft. 

(«)  Doci.A*hlntmtrt  ftT.  It.  109. 

(p)  Perrin  <  Car.  Jc 

P.  BOO  ;  1  Moody  Jc  R.  610. 
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the  fee  for  600Z.  within  the  first  seven  years  of  the  terra 
to  be  granted  :  this  was  holden  to  be  an  agreement  only,  and 
not  a  lease  (t).  So,  an  agreement  "  to  let,  with  a  purchasing 
clause,"  the  tenant  to  enter  any  time  on  or  before  the  llth 
February,  1820 :  was  holden  to  be  an  agreement,  not  a  lease, 
as  it  did  not  appear  from  it  when  the  tenancy  was  to  com- 
mence, or  when  the  rent  was  to  become  due,  so  as  to  enable 
the  landlord  to  distrain  for  it  (u);  and  the  like,  where  the 
instrument  did  not  state  when  the  term  was  to  commence,  or 
when  it  was  to  determine  (v).  So,  where  by  the  instrument 
the  rent  was  to  be  fixed  by  valuation,  and  the  tenant  was  to 
find  sureties  for  the  payment  of  it,  it  was  holden  not  to  be  a 
lease,  but  an  agreement  only  (w).  So,  where  a  person  pro- 
posed by  letter  to  take  a  lease  of  a  mine  at  a  certain  royalty 
and  rent,  the  term  to  be  about  forty  years  from  the  24th  June 
then  next,  to  which  the  other  party  by  letter  answered  that  he 
agreed  to  the  terms,  and  should  be  happy  to  grant  a  lease 
conformable  thereto:  these  letters  were  holden  to  constitute 
an  agreement  only,  and  not  a  lease  (ar).  So  where  A.,  by  an 
instrument  in  writing,  agreed  to  grant,  at  the  time  thereinafter 
mentioned,  a  lease  of  certain  premises  to  B.,  for  fifty-nine  years 
from  the  28th  March  then  last  past,  at  a  certain  rent  payable 
quarterly,  and  B.  agreed  to  accept  and  take  the  lease,  and 
execute  a  counterpart,  and  in  a  subsequent  part  of  the  instru- 
ment it  was  stipulated  that  the  lease  thereby  agreed  to  be 
granted,  should  be  granted  immediately  after  A.  should  obtain 
a  lease  of  the  same  premises  from  C.,  to  which  he  was  entitled 
under  a  certain  agreement :  the  court  held  that  this  could  not 
be  deemed  a  lease,  as  the  parties  knew  that  there  was  no  power 
to  grant  one  («/).  So,  where  the  instrument  stated  that  the 
party  was  "  contented  to  demise,"  £c.,  it  was  holden  that  the 
word  "  contented  "  imported  merely  approbation  of  something 
to  be  done  thereafter,  and  that  the  instrument  therefore  was 
not  to  be  deemed  a  lease,  but  an  agreement  only  (z).  So, 
where  a  party  agreed  to  grant  a  lease  tor  a  certain  term,  at  a 
certain  rent,  such  lease  to  contain  certain  covenants  and  all 
other  usual  and  reasonable  covenants  :  it  was  holden  to  be  an 
agreement  and  not  a  lease  (a) ;  for  what  were  reasonable  cove- 
nants, might  be  matter  of  dispute  between  the  parties  (6).  So 

(t)  Chapman  v.  Torvner,  6  Mees.  (y)  Hayward  v.  Haswell,  6  Ad. 

&  W.  100.  &  El.  265. 

(u)  Dunk  v.  Hunter,  5  ft.  &  A.,  (z)    Pleazance    v.    Higham,    2 

322.  Mod.  81. 

(v)  Clayton  v.   Burtensharo,   5  (a)    BrasMer    v.    Jackson,     6 

B.  &  C.  41  ;  and  see  Doe  v.  Mor-  Mees.  &  W.  549. 

gan  et  al.,  14  Law  J.  5,  cp.  (b)  Morgan  v.  Bissell,  3  Taunt. 

(w)  John  v.  Jenkins,  1  Cr.  &  M.  65.    See   Goodtitle    v.  Way,   1    T. 

227.  R.   735.      But    see    Alderman    v. 

(x\  Jones  v.  Reynolds,  1  Gale  &  Ncate,  4  Mees.  &  W.  704.    Baxter 

D.  62;  and  see  Doe  v.    Clark,  14  v.  Brown,  2  W.  Bl.  973. 
Law  J.  233,  qb. 
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where,  by  a  written  instrument,  A.  agreed  to  grant  B.  a  lease 
of  certain  premises  for  seven  years,  at  a  certain  rent,  the  lease 
to  contain  certain  covenants,  but  at  the  end  of  the  instrument 
there  was  a  memorandum  that  H.  should  have  the  option  of 
having  the  lease  made  for  fourteen  years  :  this  was  holden  to 
be  an  agreement,  not  a  lease  (c).  So  where  A.  agreed  to  grant 
B.  a  lease  of  certain  premises,  for  a  certain  term  from  the  25th 
December  then  next,  at  a  certain  rent,  the  covenants  to  be 
me  as  in  a  former  lease  of  the  same  premises,  and  it  was 
stipulated  that  until  Mich  lease  should  be  granted,  it  should  be 
lawful  for  A.  to  distrain  for  the  rent  :  this  was  holden  to  be 
an  agreement  only  ;  for  if  the  parties  intended  that  it  should 
operate  as  a  lease,  the  latter  stipulation  as  to  the  power  of  dis- 
tress would  have  been  unnecessary  (d).  So  where  A.  agreed 
that  he  would  grant  B.  a  lease  of  certain  premises  for  fourteen 
years  from  the  2oth  December  then  last  past,  at  40/.  a  year, 
but  that  if  B.  should  pay  him  40/.  before  the  end  of  the  first 
quarter,  then  the  rent  should  be  reduced  to  351. :  this  was 
holden  not  to  be  a  lease,  but  an  agreement  merely  («).  So  an 
agreement  for  a  composition  in  lieu  of  tithes,  cannot  be 
deemed  a  lease,  for  nothing  is  thereby  demised  (/ ). 

Commencement  of  the  term.']  The  time  at  which  the  term 
is  to  commence  must  be  stated  ;  otherwise  it  cannot  be  known 
when  the  rent  i>  to  become  due,  or  when  the  lessor  may  dis- 
train for  if.     And  it  must  be  stated  with  certainty.     Where  a 
lease  was  made  the  loth  Octol>er,  habendum  from  the  'Jtith 
ntx-r,  without  sayin«  in  what  year,  or  "  next ''  or  "  last 
pact :  "    the   lease  on   this   account   was   holden    altogether 
void  (g).     But  if  a  time  be  mentioned,  which  is  impossible, 
as  if  the  term  be  to  commence  on  the  30th  February  < 
8Sod  April  (h),  or  from  the  nativity  of  our  Lord,  not   • 
the    feast    of   the    nativity    (/'),  in    such  a  case    the 
commences  rj  of  the   lease.      But  where   a  ' 

lease,  datci  -lardi,  1783,  was  not  in  fact  exccu;«l 

until   MMJif   time  afterwards,   a:id  the  huh, -ndnin  was  from  tin 
id  |M>1:"  the  court  h<-l<l  that  th< 

term  commenced  on  the  'J.»th  M.in-h.  17>:».  that  being  pu-t  m 
the  time  the  lease  was  <  .  1 ..;  mu-ly  it  was  I, 

that  where  the  habendum  is  "  from  and  aftvr'thr  day  ..«  tin 
date  of  these  presents,"  the  term  commenced  «:i  tin-  day  of 
the  date,  the  interest  on  the  day  after  (/);  but  the  court  will 

(r)    Ha*«m   T.  EUu,  7    Ad.  k  (g)  Anon.,    1    Mod.    180.      B*<-. 

KI.4.M.  Abr.  L«*- 

(rf)  Btckntll  Y.  Hood,  6  M««*.  (A)  B*c.  Abr.  LMM 
&:   \V  .  104. 

(*)  Utgan  T.  Johnson,  9  Taunt.  (A )  Bteele  ».  Mart,  4  B.  k  C.  972. 

140.  (/)  L'vrnUk  T.  CawMy.Ro.  Abr. 

(f)  BrtKtr  r.  JIM,  Anrtr.  413.  856. 
C 


26  Lease. 

now  construe  these  words  "  from  the  day  of  the  date,"  to  be 
either  inclusive  or  exclusive  of  that  day,  according  to  the  con- 
text and  subject  matter,  and  so  as  to  effectuate  the  intention 
of  the  parties  (/).  In  modern  leases,  if  the  holding  is  to  be 
from  a  feast  day,  Michaelmas  for  instance,  the  court  will  hold 
it  to  mean  New  Michaelmas ;  and  they  will  not  allow  either  of 
the  parties  to  show,  by  intrinsic  evidence,  that  a  holding  from 
Old  Michaelmas  was  meant  or  intended  (g). 

But  it  is  not  necessary  that  the  day  of  the  commencement  of 
the  term  should  be  stated  expressly  ;  if  a  lease  be  made  for  so 
many  years  as  J.  S.  shall  name,  then  as  soon  as  J.  S.  names 
the  term,  this  ascertains  as  well  the  commencement  as  the  con- 
tinuance of  it,  and  the  instrument  then  becomes  a  valid 
lease  (h).  So,  if  A.,  seised  of  lands,  grant  to  B.  that  as  soon 
as  he,  B.,  shall  pay  twenty  shillings,  he  thenceforth  shall  have 
and  occupy  the  lands  for  twenty-one  years, — as  soon  as  B. 
pays  the  twenty  shillings,  this  becomes  a  good  lease  for 
the  twenty-one  years  from  the  date  of  the  payment  (i). 
So,  if  there  be  a  lease  for  life,  the  lessor  may  grant  to 
another  person  a  lease  for  term  of  years,  to  commence 
upon  the  death  of  the  tenant  for  life  (k).  So,  a  lessor  may 
grant  a  lease  for  a  term  of  years,  to  commence  at  the  determi- 
nation of  a  previous  term  for  years  which  is  still  subsisting  and 
unexpired  (I) :  if  made  to  commence  from  the  end  and  expi- 
ration of  the  previous  term,  then,  if  the  previous  term  be  sur- 
rendered or  forfeited,  &c.,  the  second  term  shall  commence 
immediately;  but  if  made  to  commence  after  the  end  and  ex- 
piration of  the  twenty-one  years  aforesaid,  then  the  second 
term  would  not  commence  until  after  the  expiration  of  the 
twenty-one  years  (iri).  But  the  word  "  term  "  may,  if  neces- 
sary, be  construed  to  mean  either  the  time,  or  the  interest,  in 
the  first  demise  (n).  And  where  A.  let  Whiteacre  to  B.  for 
ten  years,  and  Blackacre  to  C.  for  twenty  years,  and  then 
made  a  lease  of  both  to  D.  for  a  term  of  years,  habendum  from 
the  end  or  determination  of  the  said  several  demises  to  B.,  and 
C. :  it  was  holden  that  as  to  Whiteacre,  the  term  granted  to 
I),  commenced  immediately  upon  the  expiration  of  the  demise 
thereof  to  B.,  and  was  not  to  be  deferred  until  the  demise  to 
C.  had  also  expired  (o).  Where  a  lease  is  thus  made  to  A., 

(/)  PugJi  v.   Duke   of   Leeds,  Brownl.  136.   8  T.  R.  463,  per  Lord 

Cowp.  714.  Kenyon,  C.  J. 

(g)  Doe  v.  Lea,  11  East,  312.  (0  Eo.  Abr.   849.     Dy.  261.     1 

(h)  Bac.  Abr.  Lease,   L.  2.    Co.  Leon.  199. 

Lit.  45  b.    2  Leon.  86.     Plowd.  6,  (TO)  Co.  Lit.  45  b.     Plowd.  198. 

373,  524.  Dy.  177,  pi.  35. 

(i)  Co.  Lit.  45  b.     6  Co.  35  a.  (n)  Wright    v.     Cartwright,    1 

Ro.  A.br.  849.  Burr.  282. 

(&)  Bac.  Abr.  Lease,  K.  Dy.  124,  (o)  5  Co.  7.    Moor,  pi,  240.  Cro. 

pi.  40,  125,  pi.  44.  Plowd.  148,  150.  El.  199.    3  Leon.  105. 
Bro.   Abr.  Lease,  71.      Yelv.   85. 
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reciting  a  form  or  one  to  B.,  and  demising  for  a  term  of  years 
to  commence  at  the  determination  of  B.'s  lease, — if  in  fact  no 
such  lease  had  been  made  to  B.,  then  A.'s  term  will  com- 
mence presently  (/>).  And  the  same,  if  the  first  lease  be 
void  (q).  But  if  there  be  such  a  former  lease,  and  it  be  mis- 
recited  in  a  material  part  in  the  second,  there  the  new  lease 
can  commence  presently  only  in  the  enumeration  of  years,  but 
not  in  interest  until  the  expiration  of  the  first  lease  (r).  In 
the  case  of  copyholds,  if  the  lord  make  a  grant  or  demise  for 
r  a  grant  for  life  to  B.,  and  B.  die,  and  his 
wife  become  entitled  to  her  freebench  in  the  premises  for  life, — 
the  demise  to  B.  does  not  take  effect  until  the  death  of  the 
widow  (j»). 

What  has  been  here  said,  as  to  a  term  being  made  to  com- 
mence at  the  determination  of  a  previous  demise,  must  bo 
understood  merely  as  referring  to  a  lease  for  a  term  of  years. 
A  lease  for  life  of  corporeal  hereditaments  cannot  be  made  to 
commence  in  future  ;  if  it  be,  it  is  void.  But  where  a  lease  l 
was  made  to  a  man,  habendum  to  him  and  his  heirs  "  from  thr 
day  of  the  date  thereof,"  for  the  lives  of  three  persons  ;  and 
lh« TV  of  seisin  was  not  given  for  some  time  afterwards  :  tin 
court  held  it  to  be  sufficient,  as  until  seisin  was  delivered,  thr 
freehold  was  in  the  lessor  (t). 

>•  is  no  objection,  however,  to  the  term  for  years  com- 
jtffrom  a  day  which  i^  pa>t  ;  and  in   that  case  the  It 
take*  efii  rt.   in  point   of  computation,  from  that  day,  but  in 
tf-rest,  from  the  day  of  the  date  or  delivery  (w). 

In  the  case  of  leases  made  under  a  power,  if  there  be  any 
restriction  in  the  power  as  to  the  commencement  of  the  terms 
to  be  thereby  created,  care  must  be  taken  to  make  the  lease 
conformable  with  the  power  in  that  respect  (»). 

Continuance  and  end  of  the  f<rw.~\  The  continuance  of  the 
term,  in  a  lea*e  for  years,  must  be  ascertained  with  certainty, 

•>y  tl if  express  limitation  of  tin-  parties  themsel\< 
th>  time  the  lease  is  made,  or  by  reference  to  some  collateral 
act,  Which  may  with  cmia!  certainty  measure  the  continuance 
of  it;  otherwise  it  is  void  (w).  If  the  term  l>e  mien-tain,  the 
lease  Will  create  a  tenancy  at  will  merely  ;  as  if  it  he  to  hold 
until  a  child,  then  in  vtmfrc  sa  mere,  should  be  of  full  age, 


(p)  B*c.  Abr.  LMM,  L.  1.  («)  Moor*  r.  ff«Mey,  H..I-.   Is. 

y    I.!.  *  Bo.  Abr.  840.    And  Me  JSnyt  r. 

DoHHithwne,  8  Burr.  1199. 

'  Hantrell  T.  Sandal,  Ler. 20.  ( »)  8«e  4  CruiM,  169,  M.  80-42. 

t  Bid.   106,     iritk   T.  Jlook,  Har.  (w)  ,s«.v  *.  .-                        Howl. 

.«•*,  L.S.  971.    Itoc.  Abr.  Lwue,  L.  3 
(O  Frennan  tr.    Wrtt,    9    Wilt. 
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this  creates  but  a  tenancy  for  will,  for  non  constat  that  the 
child  will  ever  arrive  at  that  age  (#).  If  it  be  granted  for  the 
life  of  one  not  in  existence,  it  is  void  ;  but  if  it  be  granted  for 
the  lives  of  A.  B.  and  C.,  and  there  be  no  such  person  as  C.,  it 
is  still  good  for  the  lives  of  A.  and  B.  (?/).  If  a  lease  be  made 
for  years,  without  saying  how  many,  it  is  said  that  this  shall 
be  a  lease  for  two  years  ;  for  "  years  "  must  mean  two  at  least, 
and  beyond  that  it  is  bad  for  uncertainty  (z). 

Or  the  certainty  of  the  term  may  appear  from  reference  to 
some  other  collateral  matter ;  as  if  a  lease  be  made  for  so  many 
years  as  J.  S.  shall  name, — then,  as  soon  as  J,  S.  names  the 
term,  the  lease  is  deemed  certain  in  that  respect,  and  valid  (a). 
If  A.  let  lands  to  B.,  for  so  many  years  as  B.  hath  in  the 
manor  of  D.,  and  B.  have  then  a  term  of  ten  years  in  that 
manor,  this  is  a  good  lease  for  ten  years  (b).  So  if  a  man  let 
lands  during  the  minority  of  J.  S.,  who  is  then  ten  years  old, 
this  is  a  good  lease  for  eleven  years ;  and  if  J.  S.  die  before  he 
attains  the  age  of  twenty-one,  the  lease  determines  at  his 
death  (c).  If  A.  have  a  rent  of  twenty  shillings  per  annum 
in  fee  issuing  out  of  land,  and  he  grant  the  rent  to  another 
until  he  shall  have  received  out  of  the  same  rent  21Z.,  the 
grantee  shall  have  it  for  twenty-one  years  (d) ;  but  if  he  grant 
lands  of  the  value  of  twenty  shillings  a  year,  until  21 1.  be  levied 
of  the  issues  and  profits,  this,  without  livery,  would  be  an 
estate  at  will  only  (e).  But  if  a  man  grant  another  a  lease  of 
land  for  ten  years,  and  if  at  the  end  of  every  ten  years  he 
should  pay  the  lessor  a  certain  parcel  of  tiles,  he  should  have 
a  perpetual  demise  of  the  land  from  ten  years  to  ten  years  con- 
tinually following  :  this  is  a  good  lease  for  ten  years  only,  and 
bad  as  to  the  rest  for  uncertainty  (/). 

So,  a  lease  for  a  certain  term  may  be  good,  although  it  be 
stipulated  that  it  shall  determine  at  an  earlier  period,  upon  the 
happening  of  a  certain  event.  And  therefore  if  a  lease  be  made 
to  J.  S.  for  twenty  years,  if  the  coverture  between  A.  and  B. 
shall  so  long  continue :  this  is  a  good  lease  for  twenty  years, 
although  the  dissolution  of  the  coverture  may  determine  it 
sooner  (g}.  But  a  lease  to  one  generally  during  the  coverture 
of  A.  and  B.,  would  create  but  a  tenancy  at  will,  by  reason  of 
the  uncertainty  how  long  the  coverture  will  last  (h).  A  lease 
for  forty  years,  if  J.  S.  shall  so  long  live,  is  a  lease  for  that 
number  of  years,  determinable  upon  the  death  of  J.  S.  And 


(x)  6  Co.  85.  (c)  Bac.  Abr.  Lease,  L.  3. 

(y)  Doe  v.  Edwards,  1  Mees.  &  (d)  6  Co.  35  b.    Co.  Lit.  42 

W.  533.  Plowd.  2T3. 

(z)  Bro.  Abr.  Lease,  13.    6  Co.  (e)  Id.    Bro.  Abr.  Lease,  67. 

85,  36.  Leon.  157.    3  Bulst.  100. 

(«)  2  Leon.  86.    Godb.  25.    Co.  (/)  Plowd.  271. 

Lit.  45  b.    6  Co.  85.  (g)  Plowd.  278. 

(b)  Bac.  Abr.  Lease,  L.  3.  (A)  Bac.  Abr.  Lease,  L.  3. 


Continuance  and  End  of  the  Term.  29 

a  lease  for  years,  if  the  lessee  shall  so  long  live,  remainder  to 
J.  S.  for  the  residue  of  the  term,  will  be  construed  to  give 
J.  S.  the  residue  of  the  term  after  the  lessee's  death  (r).  Where 
there  is  a  lease  for  years  to  A.  and  B.  if  they  should  so  long 
live,  or  to  A.  if  he  and  B.  should  so  long  live,  or  if  the  lessor 
and  lessee,  or  the  lessor  and  J.  S.  should  so  long  live :  in  any 
of  these  cases  if  one  die,  the  lease  is  determined  (rf).  But  if  a 
Vaoo  be  made  to  two  for  years,  with  a  proviso  that  if  the 
lessees  should  die  within  the  term,  the  term  should  cease :  the 
death  of  one  does  not  determine  the  lease,  even  as  to  his 
moiety  (e).  So  a  lease  for  years,  if  A.,  his  wife  or  any  of  their 
issue  should  so  long  live,  does  not  determine  by  the  death  of 
one  of  them  (/) ;  but  otherwise,  if  the  words  had  been  "  if  A., 
his  wife  und  issue,  should  so  long  live"  ({/).  But  where  there 
was  a  lease  for  years,  if  the  lessee  should  so  long  live  and 
continue  in  the  lessor's  service,  and  the  lessor  died  during  the 
term  :  this  was  holden  not  to  determine  the  tenancy,  because 
the  lessee  was  prevented  from  continuing  in  the  service  by  the 
act  of  God  (A).  A  term  for  years  may  also  be  determinable 
sooner,  by  a  proviso  in  the  lease  that  if  the  lessee  fail  to  do 
certain  act*,  as  for  instance,  to  perform  covenants,  the  lessor 
may  re-enter  ;  in  this  case  the  lessor,  if  he  wish,  may  deter- 
mine the  lease  by  entry,  upon  the  failure  of  the  tenant  to  do 
the  act  stipulated. 

A  lease  for  life,  is  for  the  life  either  of  the  lessor  or  lessee, 
or  of  some  third  person.  Where  A.  granted  a  lease  of  certain 
premises  to  B.  "  for  and  during  the  term  of  his  natural  life," 
and  it  was  doubtful  whose  life  was  meant, — it  was  holden  that 
although  the  name  of  B.  was  the  last  antecedent,  and  under 
ordinary  circumstances  the  term  would  refer  to  it,  yet  that  a 
covenant  by  A.  for  quiet  enjoyment  during  the  natural  life  of 
him  the  said  A.,  >ho\ve<l  that  the  intent  was  to  grant  the  lease 
fur  tin-  lilV>  of  A.,  and  the  court  decided  accordingly  (?').  A 
lease  for  tin-  life  of  a  person  not  in  ••vM.'mv,  is  void;  but  a 
lease  for  thr  lives  of  A.  and  B.,  if  there  be  no  such  person  as 
B.,  is  good  for  the  life  of  A.  (A).  If  the  lease  be  of  corporeal 
hereditaments,  it  must  !><•  followed  by  livery  of  seisin,  to  give 
it  any  effect;  the  stat.  8  &9  Viet.  c.  f<M5,  s.  (2,  which  dispenses 
livery  of  seisin,  extending  only  to  conveyances  of  the  im- 
mediate freehold,  but  seemingly  not  to  leases.  And  until 
is  .leliv<T.-.l.  the  freehold  ih  in  the  1,-xM.r  i  /).  But  if  the 


(0)  Wright    T.   Cartwright,     1  (g)  9  Brownl.  999.    Cro.  El.  909. 

H'.rr.  .-.'.  1  Leon.  74,  944.    Co.  Lit.  9*5  a. 

(d)  5   Co.   9.     Cro.   JftC.    78.    3  (A)   ll'rrn/orrf  T.  0UM,  Cro.  Bl. 

Bob*.  131.    8  L*on.  10.    BaiUfv.  049;  NOT,  70. 

""".  \.nt.74.  (i)  J>o*  T.  I>«W,  6  B.  «c  Ad.089. 

I>f.  07.  (A)  DM  T.  Edvordt,  I  Men.  Ic 

)  Moorr,  pi.  975.  •  Bul.t.  181,  W.  638. 

1  Bo.  Bep.  810.  (I)  Frttma*  T.   Wttt,  9   Wlk. 


30  Lease. 

lease  be  of  incorporeal  hereditaments,  the  delivery  of  the  deed 
has  the  same  force  as  livery  of  seisin  in  the  case  of  land  (rri). 

A  lease  for  a  certain  number  of  years  from  a  certain  day, 
for  instance,  the  25th  March,  is  not  determined  until  the  last 
moment  of  the  day  of  the  25th  March  in  the  last  year  of  the 
tenancy  (w).  A  lease  for  seven,  fourteen  or  twenty-one  years, 
as  the  lessee  shall  think  proper,  is  in  the  first  instance  a  lease 
for  seven  years  j  and  if  the  lessee  continue  to  hold  after  that, 
it  is  a  lease  for  fourteen  years  ;  and  if  the  lessee  still  continue, 
it  is  a  lease  for  twenty-one  years  (0).  Or  more  properly  speak- 
ing, it  is  a  lease  for  twenty-one  years,  determinable  by  the 
party  at  the  end  of  seven  or  fourteen  years,  if  he  think  fit  ( p). 
If  the  lease  omit  to  mention  at  whose  option  it  may  be  deter- 
mined, the  power  of  deciding  whether  it  is  to  be  for  the  short 
or  the  longer  term  is  in  the  lessee  alone  (q).  But  if  the  option 
be  given  expressly  to  both  parties,  it  may  be  determined  by 
either,  or  by  his  representative  entitled  to  the  reversion  or 
term  respectively  (r) ;  and  where  the  option  was  given  to  the 
parties,  their  executors  and  administrators,  it  was  holden  that 
the  devisee  of  the  lessor  might  determine  the  lease  (s).  But 
where  the  lease  contained  a  proviso,  that  if  either  of  the  parties, 
their  respective  heirs  or  executors,  should  wish  to  put  an  end 
to  the  term  at  the  end  of  seven  or  fourteen  years,  six  months' 
notice  in  writing  should  be  given  under  "  his  or  their  respec- 
tive hands ;  "  and  the  lessor  died,  leaving  three  executors  :  it 
was  holden  that  a  notice  signed  by  two  of  them  only,  although 
given  on  behalf  of  themselves  and  the  other  executor,  was  not 
a  good  notice  within  the  terms  of  the  proviso,  and  did  not 
determine  the  lease  (£)• 

A  lease  for  a  year,  and  so  on  from  year  to  year  so  long  as 
both  parties  shall  please,  is  a  lease  for  two  years  certain  (u) ; 
but  where  by  agreement  the  "  tenancy  was  to  be  from  year  to 
year  from  Michaelmas  next,"  it  was  holden  that  the  landlord 
might  give  a  notice  to  quit  at  the  end  of  the  first  half  year  (v). 
It  is  riot  determined  by  the  death  of  the  lessee  (iv)  or  lessor. 
A  lease  for  three  years,  and  then  for  other  three  years,  and  so 
from  three  years  to  three  years  during  the  life  of  the  lessor, 
was  holden  by  three  judges  to  be  a  lease  for  twelve  years,  the 
other  judge  holding  it  to  be  a  lease  for  nine  years  only  (#). 

(w)  Brewer  v.  Hill,  Anst.419.  (0  Right  v.  Cuthell,  5  East,  491. 

(»)  Ackland  v.  Lutley,  9  Ail.  &  (u)  Bac.  Abr.  Lease,  L.3.  Plowd. 

El.  879.  273.  Co.  Lit.  45  b.  6  Co.  35.  2 

(o)  Ferguson  v.  Cornish,  2  Burr.  Salk.  413 ;  and  see  Harris  v.  Evans, 

1032 ;  3  T.  E.  463,  n.  1  Wils.  262 ;  Ambler,  329. 

(p)  Goodright  v.  Richardson,  3  (v)  Doe  v.  Nainby,  16  Law  J. 

T.  R.  462.  303,  qb. 

(q~)  Dann  v.  Spurrier,  3  B. &P.  (n>)  Agardv.  King,  Cro.  El. 775. 

399,  442.  Doe  v.  Dixon,  9  East,  16.  Gosttvick  v.  Mason,  Keilw.  63. 

(r)  See  Goodright  v.  Mark,  4  Machay  v.  Mackreth,  4  Doug.  213. 

M.  &  S.  30.  (oc)  1  Ro.  Rep.  187.  2  Ro.  Abr. 

(s)  Roe  v.  Hayley,  12  East,  464.  850.    3  Bulst.  158. 
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It  is  not  necessary,  however,  that  the  continuance  of  the 
term  should  be  stated  in  years :  a  lease  for  one  hundred 
thousand  days  has  been  holden  good  (y) ;  or  a  lease  for  a  cer- 
tain number  of  months  would  be  good. 

A  lease  of  lands,  also,  may  be  made,  to  hold  expressly  at  the 
will  of  the  lessor.  But  a  lease  for  ten  years,  at  the  will  of  the 
lessor,  is  a  lease  for  ten  years,  and  the  words  "  at  the  will  of 
the  lessor"  must  be  rejected  as  repugnant ;  and  on  the  other 
band,  a  lease  at  the  will  of  the  lessor,  for  one  year  and  so  from 
year  to  year,  creates  a  tenancy  at  will  only,  the  latter  words 
being  rejected  as  surplusage  (z). 

The  parcels.]  The  lease  should  describe  the  premises  de- 
mised, with  certainty,  in  order  to  avoid  dispute  or  litigation 
afterwards.  A  demise,  however,  of  a  farm,  stating  its  name 
and  where  situate,  will  pass  to  the  lessee  all  the  laud,  build- 
ings, &c.,  constituting  the  farm,  at  the  time  of  the  making  of 
the  lease ;  and  the  number  and  identity  of  the  parcels,  if  at 
any  time  afterwards  doubted  or  disputed,  may  be  established 
by  evidence.  Where  there  was  a  demise  of  a  messuage,  with 
all  the  rooms  and  chambers,  with  the  appurtenances  belonging 
or  in  anywise  appertaining  thereto, — it  was  holden  that  this 
included  only  what  was  occupied  together  as  an  entire  mes- 
suage at  the  time  of  the  making  of  the  lease,  and  that  it  did  not 
comprehend  a  room,  which  had  once  formed  a  part  of  the 
messuage,  but  had  been  separated  from  it  by  a  wooden  par- 
tition, and  had  not  been  occupied  with  it  for  many  years  pre- 
viously to  the  demise  (a).  Where  a  lease  was  made  of  certain 
houses,  togi'tln.T  with  a  piece  of  ground  which  formed  part  of 
an  adjoining  yard,  together  with  all  ways  with  the  said  pre- 
mises or  any  part  thereof  theretofore  used  or  enjoyed  ;  and  at 
the  time  of  the  making  of  the  lease  the  whole  of  the  yard  was 
in  the  occupation  of  one  person,  who  had  always  used  and  t-n- 
joyed  a  certain  way  by  a  gateway  from  the  street  to  every  part 
of  the  yard  :  it  was  holden  that  the  lessee  was  mtitli-d  to  th«- 
same  right  of  way  to  that  part  of  the  yard  let  to  him  (/>).  But 
a  covenant  that  the  lessee  should  have  the  use  of  a  "  newly 
intended  road,  whenever  the  same  may  be  made,"  was  holden 
not  to  extend  to  a  road  which,  when  the  parties  agreed  for  the 
lean,  was  intended  to  be  made,  but  was  made  and  fully  com- 
pleted before  the  lean  was  executed  (c).  On  tin-  other  hand, 
if  a  lease  expressly  refer  to  the  parcels  in  a  former  lease,  and 
purport  to  demise  the  same,  the  lessor  will  be  bound  l.\  it, 
although  part  of  the  parcels  had  in  fact  been  separated  from 

(jr)  14  H.  8,  H.  Bro.  Abr.  LMM,  18.         (b)  Kooyttm  T.  Lurat  , 

Abr.  LMM.  L.  ».  «m,  «  H.  *  O.  M. 

(«)  KcribUu  ».  WUt*.  S  Stark.         («)  OUf  v.  JVfef,  8  Taunt.  548. 
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the  premises  between  the  making  of  the  one  lease  and  of  the 
other  (c).  If  in  the  description  of  the  parcels,  the  lease  con- 
tain an  exception,  as  for  instance — of  the  trees  growing  upon 
the  land  demised, — this  will  wan-ant  the  landlord  in  going 
upon  the  premises,  and  dealing  with  what  is  so  excepted,  as  if 
it  were  not  included  in  the  demise;  and  if  the  tenant  bring  an 
action  of  trespass  against  him  for  doing  so,  he  may  plead  leave 
and  licence  (d). 

As  to  the  right  of  the  landlord,  at  the  end  of  the  term,  to 
any  land  acquired  by  his  tenant  by  encroachment  from  the 
waste,  and  which  he  has  enjoyed  along  with  the  land  actually 
demised,  see  Doe  v.  Jones,  15  Mees.  &  W.  580 ;  16  Law  J.  58, 
ex.  Andrews  v.  Hailes,  22  Law  J.  409,  qb. 

Reservation  of  rent.']  Rent  is  a  certain  profit  arising  out 
of  hereditaments  corporeal,  which  are  manurable,  and  upon 
which  the  lessor  may  distrain  (e) ;  so  it  may  be  reserved 
upon  a  demise  of  the  vesture  or  herbage  of  land  (g) ;  and 
upon  a  grant  of  a  future,  as  well  as  of  a  present,  interest  (h). 
But  rent  cannot  be  reserved  upon  a  demise  of  incorporeal 
hereditaments,  as  of  a  common,  advowson,  office,  &c.  (i),  or  of 
a  rent  (j),  or  of  tithes  (k),  or  the  like,  except  by  the  Queen  (Z)  ; 
but  if  an  ann  ua  1  payment  be  reserved  upon  such  demises,  although 
not  in  law  a  rent,  yet  an  action  of  debt  will  lie  for  it,  upon  the 
contract  (m),  but  the  lessor  cannot  distrain  for  it,  of  common 
right,  as  for  a  rent  (n) — nor  at  all,  unless  there  be  an  express 
stipulation  in  the  lease,  enabling  him  to  do  so. 

(It  must  be  a  profit  arising  from  the  thing  demised,  and  not 
any  matter  which  is  parcel  of  it ;  and  therefore  a  reservation  of 
the  vesture  or  herbage  of  the  land,  as  rent,  would  be  bad  (0). 
It  is  not  necessary,  however,  that  the  rent  should  consist  of 
money;  for  corn,  horses,  capons,  hawks,  spurs,  and  other 
matters  may  be  rendered,  and  frequently  are  rendered,  by  way 
of  rent  (p).  It  may  also  consist  in  labour  by  the  lessee,  his 
servants,  cattle,  &c. — as  for  instance,  to  plough  so  many  acres 
of  land,  or  the  like  (q). 

The  rent  reserved  must  be  certain  ;  the  quantum  or  amount 
must  either  be  expressly  stated,  and  with  certainty,  or  be 
such  as  by  reference  to  something  else  can  be  certainly  aseer- 


(c)  Doe    v.    Osfiorne,  4   Jurist,  (k}  Co.   Lit.  47  a.    2  Eo.  Abr. 
941,  cp.  446.     Thornsidev.AUinton,Chaiii~ 

(d)  Hewitt  v.  Isham,  21  Law  J.  Ca.  79. 

35,  ex.  (I)  Co.  Lit.  47  a  (n.  1). 

(e)  Co.  Lit.  47  a,  142  a.  (m)  Co.  Lit.  47  a. 
(g)  Id.  (n)  Id. 

(ft)  2  Eo.  Abr.  446.  (o)  Co.  Lit.  47  a. 

(i)  Co.  Lit.  47  a,  142  a,  144  a.  (p)  Co.  Lit.  J42  a. 

Cro.Jac.679.  7  Co.  23.  Noy,60.  (q)  2  Saund,  165. 
y)  Bro.  Abr.  Assise,  2. 
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ta  ined  (y).  And  therefore  where  a  man  demised  at  will,  red- 
dt-  nditm  after  the  rate  of  18/.  per  annum,  as  long  as  the  demise 
should  continue  :  in  an  action  of  debt  for  the  rent,  this  reser- 
vation was  holdcn  bad  for  uncertainty  ;  for  it  might  be  in  corn, 
or  any  other  thing  of  value;  and  as  no  time  was  limited  for 
the  payment  of  it,  an  action  might  be  brought  every  day  for 
it(r)/ 

The  rent  is  usually  reserved  yearly  ;  but  it  may  be  reserved 
every  two  or  three  or  more  years,  as  the  parties  may  choose  to 
contract  (a).  It  shall  be  presumed,  however,  to  be  reserved 
.  nu  matter  how  payable,  unless  it  be  expressly  stated  to 
the  contrary.  And  if  a  lease  be  made  for  years,  provided  the 
leaseo  shall  pay  for  it  at  Michaelmas  and  Lady-day  1U/.,  by 
eren  portions  during  the  term,  this  will  be  construed  a  yearly 
rent  (6).  iSo,  if  a  lease  for  years  be  made,  rendering  a  certain 
rent  at  the  four  feasts,  \\itliout  saying  yearly,  yet  this  shall  be 
construed  to  be  a  yearly  rent,  payable  during  the  term  (c). 
So  if  a  rent  be  reserved,  payable  yearly,  it  shall  be  deemed  t» 
be  payable  yearly  during  the  term  (d).  If  the  rent  be  reserved 
yearly,  without  Hying  when  it  is  to  be  payable,  it  is  payable  at 
the  end  of  every  year,  and  the  lessor  cannot  demand  it  half- 
yearly  or  quarterly  (e).  If  it  be  made  payable  at  the  two  usual 
feasts,  these  shall  be  deemed  Michaelmas  and  Lady-day  (/); 
and  it  mu>t  be  paid  by  equal  payments,  although  there  be  no 
stipulation  t<.  that  effect  in  the  lease  ({7).  So  if  it  be  mades 
payable  at  the  four  usual  feasts,  it  shall  be  deemed  to  be  pay-  ^ 
able  quarterly,  at  Lady-day.  MidMimmer-day,  Micluielnia-- 


i    in   the  leji.s^tVthat  jigecTt. 

•  'se  feasts  shall  be  reckoned  according  to  the 
new  style  (A),  unless  the  intention  of  the  parties  to  tho  contrary 
beaalMactorily  proved  (  /  ).  If  it  be  payable  at  Michaelmas  or 

i  within  a  certain  number  of  days  after,  the 
I.  >-•<•  tin-  until  the  last  of  these  days  to  pay  the  rent;  it  is  imt 
in  fact  due,  n«.r  can  it  be  demanded,  before,  so  as  to  create  a 
forfeiture  by  th«-  ii..n-p:i\iu.  nt  of  it  (A).  But  at  the  end  of  the 
term,  where  the  term  ends  on  the  feast  day,  the  rent  it  seems 
is  pay;i  vast  day,  and  the  lessee  has  not  the  add!' 

days  within  whirl*  .If  the  mill,  niiu  m  in  the  leave 

thus  specify  the  days  of  payment,  the  time  of  payment  must 


(y)  Co.  LIU  00  a.    8  Ld.  Raym. 

IJMi.      >«•    K,»,lnll     f.     ll.ik,  r,   -1 

(*)  Parker  ».    Harru.    1  Balk. 
SOS;  2  V.nt.  «48,  «70. 
(«)  Co.  Lit.  47.  n. 
(b)  9  Ho.  Abr.  4ll». 
(e)  Sid.  810. 
(rf  )  Moor,  4d9. 
(t)  Utcb.  204;  Lutw.  881. 

(/)  2  Ro.  Abr.  4.V 
SI 
)  Smithy.  H« 
/;,  ,•»,.»!.  4  II.4cA.M9. 
Venn  v.  Hopkinxm,  8  D.  ac  B.  607, 
but  M«  Dot  v.  Ltn,  11  Kant.  :ilv 
(A)  Ctmn'aCaM,  10  Co.  l«7. 
(1)  Hariri*'. 
887,  8M,  810.    Yelv.  107  ;  1  Uukt.  1  . 
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be  computed  by  the  reddendum,  and  not  by  the  habendum  ; 
the  habendum  regulates  the  time  of  payment,  only  where  the 
reddendum  is  general, — yielding  and  paying  quarterly  so 
much  rent  (m).  And  therefore  where  on  the  8th  September  a 
house  was  let  at  an  annual  rent,  payable  quarterly,  the  first 
payment  to  be  made  on  the  25th  March  next  following:  it 
was  holden  that  a  quarter's  rent  only  became  due  on  the 
25th  March  (ri).  On  the  other  hand,  where  a  demise  was 
made  on  the  21st  March,  1828,  habendum  from  the  25th  March 
then  instant,  for  the  term  of  seven  years  wanting  seven  days, 
yielding  and  paying  yearly  and  every  year  during  the  said 
term  the  yearly  rent  of  285Z.,  by  four  equal  quarterly  payments, 
on  the  25th  March,  24th  June,  29th  September,  and  25th 
December  in  every  year,  commencing  from  the  25th  March 
then  instant :  it  was  contended  that  the  lessee  was  not  com- 
pellable  to  pay  the  last  quarter's  rent,  as  it  was  made  payable 
on  a  day  after  the  end  of  the  term ;  but  the  court  held  that 
either  the  first  quarter's  .rent  was  payable  on  the  25th  March, 
1828,  as  a  forehand  rent,  or  that  this  was  a  conti'act  to  pay 
2852.  every  year  during  the  whole  seven  years,  and  in  either 
case  the  lessor  would  be  entitled  to  recover  for  the  last 
quarter  (o). 

The  rent  must  be  reserved  to  the  lessor,  his  heirs  and 
assigns,  or  to  the  lessor,  his  executors,  administrators  and 
assigns ;  it  cannot  be  reserved  to  a  stranger  (p] .  Even  where 
.in  a  demise  by  a  tenant  in  fee,  the  rent  was  reserved  to  him  and 
his  son,  it  was  holden  bad,  although  it  was  his  eldest  son  and 
heir-apparent  (<?).  So,  if  he  were  to  reserve  rent  to  his  "  heir  " 
it  would  be  void  altogether  (r) ;  or  to  "  him  or  his  heir,"  it 
would  be  void  as  to  the  heir  («) ;  or  to  him  and  his  wife,  it 
would  be  void  as  to  the  wife  (tf) ;  or  to  his  heir  by  name, 
reciting  that  he  was  his  heir-apparent,  it  would  be  void, 
although  the  lease  was  not  to  take  effect  until  after  the  lessor's 
death  (M).  But  if  tenant  in  tail  demise  for  years,  reserving 
rent  to  him  and  his  heirs,  it  shall  be  construed  to  mean  the 
heir  in  tail  (v).  If  a  man  seised  as  heir  ex  parte  maternd, 
demise,  rendering  rent  to  him  and  his  heirs,  it  goes  to  the 
heir  on  the  part  of  the  mother  (iv).  So,  if  a  man,  seised  of 
land  of  the  nature  of  Borough  English,  demise,  rendering  rent 
to  him  and  his  heirs,  it  goes  to  the  youngest  son  (#).  Even  if 


(m)  Tomkyns  v.  Pinsent,  1  Salk.  (r)  Co.  Lit.  213.  b. 

141.  («)  Id.  214.  a. 

(«)  Hutchins  v.Scott,  2  Mees.  &  (t)  Bland  v.  Inman,  Cro.    Car. 

W.  809.  288  ;  2  Ro.  Abr.  447;  W.  Jon.  809. 

(0)  Hopkins  v.  Helmore,  8  Ad.  &  (u)  2  Ro.  Abr.  447. 

El.  463.  (v)  1  Vent.  162. 

(p)  Lit.  s.  346.    Co.  Lit.  47.  a;  (m)  Hard.  90.    Co.  Lit.  12. 

143.  b.  (a;)  Hard.  90. 

(q)  Oates  v.  Frith,  Hob.  180. 
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tenant  for  life,  with  power  to  make  leases,  demise  for  years, 
reserving  rent  to  him  and  his  heirs,  it  shall  go  to  the  remainder- 
man (y).  Or  if  a  tenant  for  one  hundred  years  make  a  lease 
for  fifty  years,  reserving  rent  "  during  the  term,"  to  him  and 
his  heins  it  t»hall  go  to  his  executors  or  administrators  (^) ;  or 
if  tenant  in  fee  demise  for  years,  the  lessee  rendering  rent 
"  during  the  term"  to  him,  his  executors  and  assigns,  it  goes 
to  the  heir; — because  it  appears  that  it  was  to  be  paid  during 
the  term,  and  the  law  directs  to  whom  (a);  but  otherwise,  if 
the  words  "  during  the  term  "  had  been  omitted  (b).  So,  if 
tenant  in  fee  make  a  lease,  to  commence  at  his  death,  reserving 
rent  to  his  heir  generally,  this  will  be  good  (c).  But  if  a  man 
make  a  lease,  reserving  rent  to  himself  only,  or  to  him  and  his 
assigns,  without  mention  of  the  heir  or  executor,  &c.,  it 
shall  not  go  to  the  heir  or  executor,  &c.  (d).  If  a  demise  be 
made  to  two  joint  tenants,  reserving  rent  to  one  of  them  only, — 
if  the  demise  be  by  parol  or  by  deed-poll,  it  shall  enuie  to 
both  ;  but  if  it  be  by  deed  indented,  he  only  to  whom  the  rent 
is  reserved  will  be  entitled  to  it(e). 

If  the  demised  premises  consist  of  two  or  more  parcels, 
there  is  no  objection  to  reserving  a  separate  rent  for  each  (/) ; 
for  instance,  if  a  lease  be  made  of  two  manors,  habendum  one 
manor  for  'JO*.,  and  the  other  for  10«.,  these  are  several  reser- 
vations, and  each  manor  is  charged  with  its  respective  rent  (y). 
But  if  one  entire  rent  be  reserved  in  the  first  instance  for  the 
several  parcels,  however  afterwards  it  may  be  distributed, — as 
if  there  be  a  demise  of  several  houses,  rendering  the  annual 
rent  of  51.  at  the  usual  feasts,  viz.  3J.  for  one  house,  10*.  for 
another,  and  II.  ln.«.  for  the  others,  with  a  clause  of  re-entry 
u|»oH  the  whole,  upon  non-payment  of  any  part  of  the  rent, — 
this  in  law  is  a  reservation  of  one  entire  rent  for  all  the 
parcels  (A). 

The  reservation  may  be  made  in  any  form  of  words  which 
express  or  imply  that  a  return  of  something,  which  was  not  in 
the  lessor  before,  is  to  be  made  in  lieu  of  the  tiling  <l>'ini.-od  (/;. 
The  usual  words  are  "  Yielding  and  paying  for  the  same, 
yearly  and  every  year  during  the  said  term,  unto  the  said  J.  S. 
his  heirs,  [or  executors,  administrators]  and  assigns  the  clear 

yearly  rent  or  sum  of pounds  of  the  lawful  current  money 

of  the  United  Kingdom,  by  equal  quarterly  payments  on 

(y)  WkUlock't  Cote,  8  Co.  70  b.  (c)  2  Ro.  Abr.  447. 

Ui  Ptr  H»le,  C.  J.,  1  VeoU  102.  (d)  Co.  Lit.    47.  a.     Com.  Dig. 

(a)  Cro.  FJ.  882.    Cro.  CAT.  880.  Bent.  B.  5.    BAC.  Abr.  Lew,  H.  a. 

Utch,   S»,  804.     BaekntrM   T.  («r)  2  Bo.  Abr.  447.  Co.  Lit.  47. ». 

Jtw*«,28Aun<1.870;  1  Vent.  148.  Vent.  161. 
101 ;  2  RAjm.  218 ;  2  L*T.  18.  Mai- 

brv'i  Out,  d  I'  (a)  4  Leon. 80. 

(*)  12  Co.  89.    Cro.  EL  217.    Co.  (A)  Hob.  172.    ft  Co.  54.    Moor. 

a.   2  Bo.  Abr.  450.    1  Vent.  51,  100.    1  And.  175.    8  Leon.  124. 

101.  (i)  Co.  Lit.  47.  ». 
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the  ,"  &c.,  "  the  first  quarterly  payment  of  the  said 

yearly  rent  or  sum  to  be  made  on  the day  of next 

ensuing  the  date  of  these  presents."  But  it  may  be  in  any 
other  words,  implying  the  same  thing ;  such  as  reddendo, 
reservendo,  solvendo,  fac-iendo,  inveniendo,  or  the  like  (&). 
So,  a  demise,  "provided  the  lessee  shall  pay  "a  rent  men- 
tioned, is  a  good  reservation  (Z).  So,  if  a  man  demise,  "  in 
consideration  of  the  rent  thereinafter  mentioned,"  and  the 
lessee  covenant  to  pay  a  certain  rent, — this,  without  any  other 
reddendum,  is  a  good  reservation  of  the  rent  (m).  But  a 
demise,  except  I2d.  or  prteter  12d.  (w),  or  saving  12rf.  (0),  is 
not  a  good  reservation,  because  it  does  not  imply  a  return  of 
something  which  was  not  in  the  lessor  before. 

Where  the  lessee  has  been  in  possession  under  an  agreement, 
or  without  it,  for  a  time  previous  to  the  making  of  the  lease, 
there  is  no  objection  to  the  reddendum  as  well  as  the  habendum 
having  express  relation  back  to  the  time  at  which  he  first 
entered(^j). 

Frequently,  in  leases  of  farms,  besides  a  reservation  of  the 
ordinary  rent,  there  is  a  stipulation  that  if  the  lessor  do  a 
certain  'act, — as  for  instance,  if  he  plough  up  ancient  meadow 
during  the  last  twenty  years  of  the  term,  or  the  liker — he  shall 
pay  a  certain  increased  rent.  This  is  deemed  a  rent  and  not  a 
penalty  (q) ;  and  the  lessor  is  entitled  to  it,  and  not  merely  to 
damages  for  the  actual  injury  done  to  the  land  (r).  And  it 
will  be  no  waiver  of  his  right  to  it,  that  he  had  in  fact  received 
from  the  lessee  the  ordinary  rent,  with  a  full  knowledge  of  the 
prohibited  act  being  done(*).  Where  there  was  thus  a  reser- 
vation of  5Z.  per  acre,  during  the  last  twenty  years  of  a  term,  for 
every  acre  of  meadow  thereby  demised  which  the  tenant  should 
plough,  dig,  break  up,  or  convert  into  tillage ;  and  before  the 
commencement  of  the  last  twenty  years,  the  tenant  ploughed 
and  converted  into  tillage  a  part  of  the  meadow  land,  and 
continued  it  in  tillage,  after  the  commencement  of  the  twenty 
years :  the  court  held  that  the  tenant  was  liable  to  pay  the 
additional  rent  for  the  meadow  which  he  continued  in  tillage 
after  the  commencement  of  the  twenty  years ;  and  that  he  con- 
tinued liable  to  pay  it,  to  the  end  of  the  term,  although  long 
before  the  end  of  the  term  he  had  laid  it  down,  and  sowed  it 
with  clover,  &c.  {#).  So,  the  tenant  will  be  liable,  although 

(k)  Co.  jLit.  47.  a.    Perk.  s.  625.  (q)  Rolf ev.  Peterson, 2  Bro.P.C. 

Plowd.  143.    2  Bo.  Abr.  449.  436.    Jones  y.  Green,  3  Yo.  &  J. 

(1)  2  Bo.  Abr.  449.  298. 

(m)  2  Ro.  Abr.  449.    Plowd.  181,  (r)  Farrcmt  v,  Olmins,  3  B.&  A. 

Cro.  Car.  207.     Cro.  Jac.  398.     2  692. 

Bulst.  281.    W.  Jon.  231.  (*)  Denton  v,  Richmond,  1  Cr.  & 

(n)  Perk.  s.  639.  M.  734. 

(0)  2  Ro.  Abr.  449.  (t)  Birch  et  al.  v.  Stephcnson  et 

(p)  8eeMcLei$h  v.  Tate,  Cowp.  al.,  3  Taunt.  469.  Servers  v.  Nixon, 

78J.  18  Law  J.  35,  qb. 
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the  act  done  by  him  be  good  husbandry,  according  to  the 
custom  of  the  country,  and  there  be  a  covenant  in  the  lease 
that  he  shall  cultivate  the  farm  according  to  such  custom  (M). 


Covenants. 

The  covenants  in  a  lease,  are  the  stipulations  of  the  respec- 
tive parties  as  to  the  terms  upon  which  the  lessor  lets,  and  the 
lessee  takes,  the  demised  premises.  They  are  either  express  or 
implied.  We  shall  notice  them  here  under  the  following 


To  pay  rent.~\  In  practice  the  lease  always  contains  a  cove- 
nant by  the  lessee  to  pay  rent.  But  the  like  covenant  may 
be  implied  from  the  words  in  the  reservation,  "  yielding  and 
1  utying,"  Sec.  (v).  By  this  covenant,  the  lessee  is  liable  for  the 
rent  during  the  whole  of  the  term,  even  although  he  asMgns 
•••rest  to  another;  if  an  action  be  brought  against  him 
for  it,  he  cannot  even  plead  a  tender  of  the  rent  by  the 
assignee  (tc).  And  the  lessor's  having  accepted  the  assignee 
as  his  tenant,  by  receiving  rent  from  him,  makes  little  dif- 
ference in  this  respect  j  it  would  be  no  defence  whatever  in 
covenant  (or),  although  it  would  be  a  defence  in  debt  for  the 
rent,  if  the  acceptance,  or  some  assent  of  the  lessor  equivalent 
to  it,  were  pleaded  and  proved,  but  not  otherwise  (y).  As  to 
covenants  to  pay  additional  rent  in  case  the  tenant  should 
break  up  grazing  land  into  tillage  or  the  like,  see  ante,  ]>.  :'•<;. 

To  repair.]  Leases  of  houses  or  other  buildings,  usually 

contain  a  covenant  on  the  part  of  the  lessee  to  keep  the  pre- 

mises in  good  and  tenantable  repair  during  tin-  continuance  of 

the  demise,  and  to  leave  them  in  the  like  state  of  repair  at  the 

••ltd.  or  Other  sooner  determination  of  the  term.      In  addition 

:  <•  is  also  usually  a  covenant  by  the  lessee  to  repair 

i  a  certain  time  after  notice  from  the  lessor,  requiring 

do  >••>.     What  shall  be  a  broach  of  these  covenants,  we 

-hall  have  occasion  to  state,  when  we  come  to  consider  the 

landlord's  remedies  against  his  tenant  for  M<.M-|M  rl.>nn  n 

his  covenants.  Where  the  lease,  however,  contains  the  gen.  ml 

covenant,  and  the  covenant  to  repair  within  a  certain  time 

after  notice,  and  there  is  a  breach  by  not  keeping  the  premises 


(«)  Ofwutafev.  TffjMttM,  ICr.  <.r)  Jlnmard  v.  GotUcall,  Cro. 

M.  Ic  R.  M.  Jae.  SOU;  Bui.  N.  P.  lAtf. 

(•)  Ptmm  w.  /•*€*  •  Bo.  Rep.  (;/  )  WatOmm  v.  Marlotr,  8  Bttt, 

MB.  314,  n.;  1  H.  111.  437,  n. 

(*)  Orgtll  r.K<mptk«ii!,  4  Taunt. 
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in  repair,  the  landlord  is  not  bound  to  wait  the  time  thus  men- 
tioned in  the  second  covenant,  before  he  brings  an  action  for 
breach  of  the  first  (a),  unless  he  have  actually  given  notice 
under  the  second  (6). 

Not  to  commit  waste."]  A  covenant  to  this  effect  is  often 
introduced  into  leases  of  farms,  and  sometimes  into  leases  of 
houses.  It  is  generally  construed  to  mean  such  waste  only  as 
may  be  injurious  to  the  reversion,  and  not  merely  such  as 
might  be  given  in  evidence  under  the  old  writ  of  waste,  unless 
there  be  some  stipulation  in  the  lease  to  the  contrary  (c). 

Not  to  assign  or  underlet,  $r.]  A  covenant  by  the  lessee  not 
to  assign  his  term  to  another,  is  very  usual  in  leases,  as  well  of 
farms,  as  of  houses.  But  as  the  landlord  by  such  assignment 
acquires  an  additional  security  for  his  rent  and  the  perform- 
ance of  covenants,  having  the  same  remedies  against  an 
assignee  that  he  would  have  against  his  lessee,  and  retaining 
still  his  remedies  against  his  lessee, — the  policy  of  introducing 
such  a  covenant  may  in  many  cases  be  questioned,  at  least 
without  qualifying  it,  by  allowing  it  if  done  by  licence  in 
writing  of  the  lessor.  A  covenant  not  to  underlet,  admits  of  a 
different  consideration  ;  for  although  the  landlord  may  distrain 
upon  an  under-tenant's  goods  upon  the  demised  premises,  for 
arrears  of  rent,  he  cannot  maintain  any  action  against  him, 
there  being  no  privity  of  contract  or  estate  between  them. 

As  a  covenant  not  to  assign,  &c.,  has  been  holden  not  to 
extend  to  an  assignment  by  act  of  law,  unless  that  be  made 
the  subject  of  an  express  stipulation  (d),  it  is  very  usual  in 
leases,  where  the  lessee  is  a  trader  and  subject  to  the  bankrupt 
laws,  to  introduce  a  proviso  for  re-entry,  in  case  the  tenant 
shall  commit  an  act  of  bankruptcy  whereon  a  fiat  shall  issue ; 
and  such  a  proviso  is  good  in  law,  although  it  have  the  effect 
of  preventing  the  interest  in  the  term  from  passing  to  the 
assignees  (e). 

These  covenants  and  provisoes  will  be  more  particularly 
noticed  in  a  subsequent  part  of  the  work,  when  we  come  to 
treat  of  the  subject  of  forfeiture. 

Not  to  carry  on  a  particular  trade,  §•£.]  A  very  ordinary 
covenant  on  the  part  of  the  lessee,  in  leases  of  houses,  is,  that 
he  shall  not  carry  on  any  trade,  or  any  particular  trade  specified, 
or  allow  of  the  same  to  be  carried  on,  in  the  house  demised. 


(a)  Roe  v.  Paine,  2  Camp.  520.  Tin.  Abr.  85,  pi.  9.   Doe  v.  Smith, 

( j)  Doe  v.  Meux,  4  B.  &  C.  606.  5  Taunt.  795.     Doe  v.  Sevan,  3  M. 

(c)  See  Doe  \.  Bond,  5  B.  &  C.  &  S.  353.     Doe  v.  Carter,  8  T.  R. 
855,  and  post,  tit.  Forfeiture.  57,  800. 

(d)  See   Goring  v.    Warner,   7        (e)  Roe  v.  Galliers,  2  T.  R.  133. 
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And  where  the  covenant  was,  "  not  to  use  or  exercise,  or 
permit  or  suffer  to  be  used  or  exercised,  upon  the  demised 
premises  or  any  part  thereof,  any  trade  or  business  whatsoever, 
without  the  licence  of  the  lessor,"  &c. ;  and  the  lessee,  without 
the  licence  of  the  lessor,  afterwards  assigned  the  lease  to  a 
schoolmaster,  who  carried  on  his  business  of  schoolmaster  in 
the  house  and  premises :  it  was  holden  that  the  assignment 
was  a  breach  of  the  covenant  (/). 

To  insure.]  A  very  usual  covenant  on  the  part  of  the  lessee, 
in  all  demises  of  property  which  may  be  insured  by  fire,  is  to 
in  MI  re  the  premises  for  a  certain  amount,  either  generally  or 
in  >ome  particular  insurance  office,  and  usually  in  the  name 
of  the  lessor ;  with  a  covenant  also,  either  that  he  will  deposit 
the  policy  with  the  lessor,  or  that  he  shall  produce  and  show 
it  to  him  whenever  he  shall  be  required  to  do  so.  This  we 
shall  have  occasion  to  notice  more  particularly  hereafter. 

As  to  the  management  of  farms.]  In  leases  of  farms,  tin  TV 
are  usually  a  number  of  covenants  upon  the  part  of  the  lessee 
introduced,  as  to  the  manner  in  which  (he  farm  is  to  be 
managed,  the  course  of  cropping,  the  expenditure  upon  the 
farm  of  the  manure,  hay,  straw,  dec.  made  upon  it,  or  that  if 
hay  or  straw  be  removed,  a  certain  quantity  of  manure,  in  pro- 
portion to  it.  -hall  be  brought  upon  the  farm,  and  the  like. 
These,  of  course,  tnn>t  vary  very  much,  in  different  counties, 
according  to  the  course  of  husbandry  adopted  in  them.  Some- 
times these  covenants  are  introduced  for  the  purpose  of  en- 
forcing the  mode  of  cultivation  established  by  the  general 
custom  of  tfood  husbandry  in  the  particular  county  or  neighbour- 
hood, and  for  preventing  any  litigation  or  difference  in  reference 
to  the  cu-t(iin  :  >"iiietime.-  they  are  intentionally  made  to  vary 
from  such  custom  ;  and  in  this  latter  case  the  covenant  in 
holden  to  exclude  and  supersede  the  custom.  And  therefore 
where  a  tenant  held  under  the  terms  of  an  expired  lease,  by 
which  it  was  stipulated  that  the  tenant,  on  quitting  the  farm, 
should  not  sell  or  take  away  any  of  the  manure  in  the  fold,  hut 
should  leave  it  to  be  expended  on  the  hmd  l.y  the  landlord  or 
hu  succeeding  tenant,  and  the  lease  contained  no  stipulation  as 
to  the  tenant  being  entitled  to  payment  for  -m-h  manure  ;  hut 
by  the  custom  of  the  country,  although  the  tenant  would  In- 
bound to  leave  the  manure  in  like  manner,  yet  he  would  he 
•d  f->  paxm.-iit  for  it:  it  \\  a-  hoi.  len  that  as  an  express 
stipulation  had  been  made  upon  the  subject,  the  m-tom  was 
therehy  excluded,  and  that  the  tenant  \\a-not  entitled  to  he 


(/)  I**?.  Kttlinv,  1  II.* 8. 00.    8*9  Jon*  v.  Thorn*,  1  Ii.  Ac  • 
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paid  for  the  manure  (</).  But  as  far  as  the  custom  is  not  in- 
consistent with  the  express  stipulations  in  the  lease,  it  is 
deemed  to  be  impliedly  engrafted  upon  it,  and  to  form  part  of 
the  contract  between  the  parties  (h).  And  the  courts  will  give 
such  a  construction  to  such  covenants,  as  will  best  effectuate 
the  intentions  of  the  parties.  A  covenant  by  a  lessee  that  he 
would  well  and  sufficiently  muck  and  manure  the  demised  land 
with  two  sufficient  sets  of  muck  within  the  last  six  years  of 
the  term,  the  last  set  to  be  laid  on  the  premises  within  three 
years  of  the  expiration  of  the  term, — was  holden  to  be  satisfied 
by  the  tenant's  laying  on  two  sets  of  muck  within  the  last 
three  years,  if  he  should  think  proper  to  do  so  (i).  Where  a 
tenant  stipulated  to  put  out  and  spread  all  the  manure  in  the 
middenstead,  or  on  any  other  part  of  the  farm  or  the  meadow 
land,  and  that  he  would  not  sell,  cart,  or  convey  away  dung, 
compost,  or  manure  from  the  said  farm  ;  and  a  stranger,  who 
had  bought  two  cows  in  the  neighbourhood,  obtained  permis- 
sion of  the  tenant  to  leave  them  on  his  farm  for  some  weeks, 
bringing  provender  from  his  own  farm  to  feed  them  :  it 
was  holden  that  the  manure  made  by  these  cows  was  within 
the  meaning  of  the  stipulation,  and  that  the  tenant,  by  allow- 
ing the  stranger  to  remove  such  manure,  rendered  himself  liable 
to  an  action  by  the  lessor  (k).  Where  a  tenant  covenants  to 
leave  the  manure  on  the  farm  at  the  end  of  the  tenancy,  and 
to  sell  it  to  the  incoming  tenant  at  a  valuation  to  be  made  by 
certain  persons :  the  effect  of  this  is,  to  give  the  outgone 
tenant,  although  he  have  in  other  respects  delivered  up  pos- 
session, a  right  of  onstead  for  his  manure  upon  the  farm,  and 
the  possession  of  and  property  in  it  remain  in  hirn  in  the 
mean  time ;  and  if  the  incoming  tenant  remove  and  use  it 
before  such  valuation,  he  is  answerable  to  the  other  in  tres- 
pass (I).  On  the  other  hand,  if  the  outgone  tenant  wish  to 
remove  it  before  such  valuation,  the  incoming  tenant,  it  seems, 
may  lawfully  prevent  him  from  doing  so.  Where  a  tenant 
covenanted  to  consume  all  the  hay  upon  the  farm,  or  for  every 
load  of  hay  removed  from  it  to  bring  two  loads  of  manure  to 
it ;  and  after  leaving  the  farm  at  the  end  of  the  term,  he  sold 
the  hay  then  upon  it,  without  bringing  manure  instead  of  it, 
according  to  his  covenant :  it  was  holden  that  although  the 
bringing  of  the  manure  was  not  a  condition  precedent  to  the 
removing  of  the  hay,  as  between  the  outgone  tenant  and  his 
landlord,  yet  that  the  incoming  tenant  might  refuse  to  allow 
the  other  or  his  vendee  to  remove  it,  until  the  manure  for  it 


(g)  Roberta  v.  Barker,  1  Cr.  &,         (i)  Porvnall  v.  Moores,5  B.  &  A. 
M.  808.  416. 

(h)  Hutton  v.  Warren,  1  Mees.         (k}  Hindle  v.  Pollett,  6  Mees.  &: 
&  W.  466.  W.  529. 

(!)  Beaty  v.  Gibls,  16  East,  116. 
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were  Brst  brought  upon  the  farm  (//»).  Where  the  lessee  cove- 
nanted to  permit  and  suffer  his  landlord,  during  the  last  year 
of  the  tenancy,  to  enter  upon  the  farm,  and  to  sow  clover  and 
grass  seeds  with  the  lessee's  barley  and  oats  ;  and  in  an  action 
on  this  covenant,  the  lessor  stated  as  a  breach,  that  although 
the  tenant  in  the  la>t  year  sowed  twenty  acres  of  the  farm  with 
barley,  and  twenty  acres  with  oats,  yet  he  gave  him  no  notice 
thereof,  whereby  he  was  prevented  from  sowing  the  clover  and 
grass  seeds :  the  court  held  that  this  was  no  breach  of  the 
covenant,  which  made  no  mention  whatever  of  any  notice  ;  if, 
indeed,  the  lessee  had  refused  to  give  him  notice,  it  might  be 
otherwise  (H).  As  to  covenants  for  the  payment  of  an  ad- 
ditional rent,  if  the  tenant  cultivate  the  land  in  a  different 
manner  from  that  stipulated,  see  ante,  p.  36. 

Usual  covenants.]  In  agreements  for  leases,  and  in  powers 
of  leasing,  it  is  very  often  stipulated  that  the  lease,  when  pre- 
pared, shall  contain  all  usual  and  customary  covenants.  What 
are  to  be  deemed  usual  covenants  then  becomes  a  question, 
and  very  often  depends  upon  the  custom  or  usage  in  that  re- 
spect in  the  county  or  neighbourhood  where  the  premises  are 
situate,  often  upon  the  nature  of  the  property  itself.  What 
are  usual  covenants,  is  a  question  of  fact,  not  of  law  (o). 
Where  the  agreement  is  for  a  net  rent,  a  covenant  that  tho 
tenant  shall  pay  land-tax,  sewers-rate,  and  all  other  taxes,  is 
an  usual  covenant  (p).  And  in  the  lease  of  a  public-house, 
a  proviso  for  re-entry  if  any  other  business  but  that  of  a 
victualler  should  be  carried  on  in  it,  was  holden  to  be  an 
usual  covenant,  it  being  proved  that  six  out  of  every  ten  of 
such  leases  contained  such  a  covenant  (</).  But  in  other 
cases,  a  restriction  against  carrying  on  trade  generally,  or  any 
particular  trade,  upon  the  demised  premises,  is  not  an  usual 
covenant  (r).  Nor  is  a  covenant  not  to  assign  without  licence 
an  usual  covenant  (*).  On  the  other  liaml,  under  a  power  to 
a  tenant  for  life  to  lease  for  years,  with  the  usual  covenants, 
provinces,  &c.,  a  lease  containing  a  proviso  that  in  case  tho 
premises  should  be  blown  down  or  burnt  din-ins,'  tlif  tenancy, 
the  lessor  should  rebuild  them,  or  otherwise  the  term  should 
, — was  holden  not  to  bo  an  UHI;I)  proviso,  within  th« 
of  the  power  (t). 


(m)  Bmitk  T.  Chaw,  «  B.  It  A.         (r)  Propert  *.  Parker,  9  Mjln« 

(n)n*ehtn.Richman,   Cowp.         (»)  Henderton    r.    //. 
125.  C.  C.  «9».     Church  r.  Br**m,  15 


(o)  ItoMMtt  v.  Womach,  t  Car.     V«.  806.     Vtrt  T.   Lorrm/ 

4cl'.  >'. 


VM.170.     Jon4t  V.  JO*4*. 


(p)  Btnnttt  T.  Womath,  7  B.  fc      Hut  M*  Morgan  r 
C.  0*7.  E«p.  8. 

(?)  Id.  (f)I>*«T.  flamttam.l  T.  IU7Q3. 
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Implied  covenants.]  A  covenant  by  the  lessee  to  pay  rent, 
may  be  implied  from  the  words,  "  yielding  and  paying  "  in  the 
reddendum  (a).  From  the  words  "  concessi  "  or  "  demisi  "  a 
covenant  for  quiet  enjoyment  may  be  implied  (6) ;  but  it 
must  be  understood  to  extend  only  to  an  eviction  by  one  who 
hath  title  (c).  Where  a  lessee  covenanted  that  he  would  at  all 
times  during  the  term  plough,  sow,  manure  and  cultivate  the 
demised  lands,  except  the  rabbit-warren  and  sheep-walk,  this 
was  holden  to  amount  to  an  implied  covenant  not  to  plough 
the  rabbit-warren  or  sheep-walk  (d).  But  no  warranty  or 
covenant  by  implication  shall  arise  from  the  words  "  give  "  or 
*'  grant,"  in  any  deed  executed  after  the  1st  October,  1845  (e). 
And  in  cases  where  a  covenant  may  be  implied,  if  there  be  an 
express  covenant  in  the  lease,  upon  the  same  subject,  the 
parties  are  restrained  by  the  terms  of  the  express  covenant, 
and  cannot  maintain  an  action  on  the  implied  one  (/).  In  all 
cases  where  a  covenant  may  thus  be  implied,  it  is  treated 
precisely  as  if  it  were  expressed  in  the  lease,  and  sued  upon 
as  such. 

Stamps  on  Leases. 

If  a  written  lease  be  given  in  evidence,  it  must  be  correctly 

stamped.     The  following  are  the  stamps  required  upon  leases 

by  stat.  13  &  14  Viet.  c.  97,  sch.  :— 

Lease  of  any  lands,  tenements  or  hereditaments,  granted  in 
consideration  of  a  sum  of  money  by  way  of  fine  or  premium 
paid  for  the  same,  without  any  yearly  rent,  or  with  any 
yearly  rent,  under  20Z. : — the  same  duty  as  for  the  convey- 
ance on  the  sale  of  lands  for  a  sum  of  money  of  the  same 
amount. 

(Save  and  except  leases  for  a  life  or  lives  not  exceeding  three, 
or  for  a  term  of  years  determinate  with  a  life  or  lives 
not  exceeding  three,  by  whomsoever  granted,  and  leases 
for  a  term  absolute  not  exceeding  twenty-one  years, 
granted  by  ecclesiastical  corporations,  aggregate  or  sole, 
where  the  duties  on  such  leases  would,  under  the  provisions 
of  this  Act,  amount  to  II.  15s.  or  upwards.) 

Lease  of  any  lands,  tenements  or  hereditaments,  at  a  yearly  rent, 
without  any  sum  of  money  by  way  of  fine  or  premium  paid 
for  the  same — 


(a)  Person  v.  Jones,  2  Ro.  Eep.  (d)  Duke  of  St.  Albans  v.  Ellis, 

399.    Ho.  Abr.  519.    Styl.  387, 406,  16  East,  352. 

481.    Bac.  Abr.  Covenant  B.  Carth.  (e)  8  &  9  Viet.  c.  106,  s.  4. 

97,  232.     Comb.    163.      And    see  (/)  Merril  v.  Frame,  4  Taunt. 

Hinde  v.  Gray,  1  M.  &  Gr.  195.  329.    Line  v.  Stephenson  et  al.,  5 

(6)  Spencer's    Case,  5  Co.   17  a.  Bing.  N.  C.  183.   4  Id.  678.    Stan- 

Bo.  Abr.  520.    Cro.  Jac.  73.  nard  v.  Forbes  et  ux.,  6  Ad.  &  El. 

(c)  2  Leon.  104.    Cro.  El.  214.    2  572. 
Brownl.  161. 
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£  £    s.  d. 

Where  the  yearly  rent  shall  not  exceed    5     0    0    6 

And  where  the  same 

shall  exceed   £5  and  not  exceed    10     0    1     0 

10  15     016 

lo  —  20    020 

20—25    026 

•JO  —  50     050 

50—75    076 

70  —  100     0  10    0 

And  where  the  same  shall  exceed  100Z.,  then  for 

every  50L,  and  also  for  any  fractional  part  of  50Z.      050 
But  no  ml  valort-in  duty  shall  be  charged  in  re- 
spect of  a  penal  rent,  or  increased  rent  in  the 
nature  of  a  penal  rent. 

Lflttrtr  of  any  lands,  tenements  or  hereditaments, 
granted  in  consideration  of  a  sum  of  money  by 
way  of  fine  or  premium,  and  also  of  a  yearly  rent 
amounting  to  '201.  or  upwards: — Both  the  ad 
valorem  duties  payable  for  a  lease  in  considera- 
tion of  a  fine  only,  and  for  a  lease  in  consideration 
of  a  rent  only  of  the  same  amount. 

re  and  except  the  lt<if<  *  In-ffinhifore  accepted.) 
Lease  of  any  kind,  not  otherwise  charged  in  this 

schedule 1150 

Aa  to  leases  of  mines,  and  leases  at  corn  rents,  see  the 
schedule  to  the  statute. 

If  the  lease  be  of  several  parcels,  at  different  rents,  it  may 
be  deemed  as  one  letting,  and  does  not  require  a  separate 
stamp  for  each  rent  (g). 

An  instrument  purporting  to  be  a  lease,  if  not  signed  or 
executed  by  the  lessor,  does  not  require  a  stamp  as  such  (h). 

Where  an  unstamped  lease  is  afterwards  stamped  by  order 
of  the  commissioners,  it  is  the  stamp  which  is  required  by  law 
at  that  t iiiM-  that  must  be  affixed  to  it ;  and  this  will  be  deemed 
sufficient,  although  a  greater  stamp  would  have  been  required 
at  the  date  of  the  instrument  (i). 

Where  a  lease  contains  also  an  agreement  relating  to  some 
collateral  matter,  it  must  also  have  an  additional  stamp  ap- 
plicable to  such  matter  (ft). 


/  0/X0MM. 

The  lean  of  Itself  ve*U  in  the  lessee  no  estate  whaU<\ 
the  demised  premises ;  It  merely  gives  him  an  intereue  term  ,„,. 

(f)  BOTM  v.  Jack**,  S  Brod.  fc         (()  Duckworth  T.  Simpton  tt  aln 

B.     IV..      HI I     9.     l',nr,,n,n,     \        H'r     M.fclt.  -..14. 

Binf.  N.  C.  408.  (*)   Whnrton  ?.  Walton,  14  Law 

(»)  Dot  T.  Wtfgi**,  4  Q.  B.  M7.     J.  Wl.qb. 
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aright  to  enter  upon  and  take  possession  of  them.  So  that 
to  complete  the  title  of  the  lessee,  he  must  actually  enter  upon 
the  demised  premises ;  before  entry,  he  is  not  possessed,  and 
cannot  maintain  trespass  for  any  entry  upon  or  injury  to  the 
land  demised.  In  the  mean  time,  however,  he  is  bound  by  his 
contract,  and  must  perform  all  the  covenants  in  his  lease ; 
otherwise  the  lessor  will  be  entitled  to  his  remedies  against 
him. 

Where  the  term  is  to  commence  infuturo,  if  the  lessee  enter 
before  that  time,  he  is  a  disseisor,  and  the  lessor  may  main- 
tain ejectment  against  him  (I).  But  if  he  do  not  enter  before 
or  on  the  day  his  term  commences,  he  may  do  so  at  any  time 
afterwards,  within  twenty  years  from  the  time  his  right  of 
entry  accrued.  And  having  entered,  and  obtained  possession, 
he  thereby  is  entitled  to  hold  the  demised  premises,  not  only 
against  all  strangers  not  having  title,  but  against  his  lessor, 
and  all  persons  claiming  title  under  him.  Where  A.  let  lands 
to  B.  for  one  hundred  years,  to  secure  an  annuity,  and  subject 
thereto,  he  afterwards  let  the  same  lands  to  C.  for  two  hundred 
years,  to  secure  another  annuity ;  C.  entered,  B.  did  not,  and 
in  two  years  afterwards  D.  extended  the  lands  under  an  elegit 
against  A.,  upon  a  judgment  signed  after  the  entry  of  C.,  and 
took  possession:  in  trespass  by  C.  against  D.,  the  court  held 
that  the  action  well  lay ;  by  his  entry  he  acquired  the  actual 
possession,  and  a  right  to  the  possession  as  against  all  persons 
except  B.  •  and  D.  could  acquire  no  right  by  his  elegit,  except 
subject  to  the  respective  rights  of  B.  and  C.  (m). 


Form  of  Lease  of  a  Dwelling-house. 

This  indenture,  made  the signs,  to  be  respectively  paid,  ob- 

day    of ,  A.   D.  18 — ,  between  served,  and  performed,  [and  also  of 

J.  S.  of ,  of  the  one  part,  and  the  sum  of  five  shillings  to  the  said 

J.  N.  of  ,  of  the  other  part.  J.  S.   in  hand  paid  by  the  said 

Whereas  the  said  J.  N.  hath  agreed  J.  N.  at  the  time  of  the  sealing  and 
with  the  said  J.  S.  for  a  lease  of  the  delivery  of  these  presents,  the  re- 
messuage  and  premises  hereinafter  ceipt  whereof  is  hereby  acknow- 

described,  for  the  term  of years,  ledged,]    he  the  said  J.   S.  hath 

from  the   day  of  next,  granted,  bargained,  sold,  demised 

under  and  subject  to  the  rents  and  and  leased,  and  by  these  presents 
covenants  hereinafter  reserved  and  doth  grant,  bargain,  sell,  demise 
contained  :  Now  this  indenture  and  lease,  unto  the  said  J.  N.,  his 
witnesseth,  that  in  pursuance  of  the  executors,  administrators  and  as- 
said  agreement,  and  in  considera-  signs  (the  assigns  of  the  said  J.  N. 
tion  of  the  yearly  rent  hereinafter  being  with  such  licence  and  con- 
reserved,  and  of  the  covenants  and  sent  as  hereinafter  is  mentioned), 
agreements  hereinafter  contained  all  that  messuage  or  tenement  and 
on  the  part  of  the  said  J.  N.,  his  dwelling-house,  situate  [&c.,  ex- 
executors,  administrators,  and  as-  cept,  &c.]  Together  with  all  and 

(J)  Bac.  Abr.  Lease,  P.  (m)  Chatfield  v.  Parker,  8  B.  & 
C,  543. 
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singular  the  outhouses,  buildings, 
coach-houses,  barns,  stables,  dove- 
houses,  yard,  cellars,  areas,  vaults, 

and  advantage  of  ancient 
and  other  lights,  ways,  paths,  pas- 
sages, drains,  pipes,  water- 
courses, lawful  an  1  customary 
rights  and  privileges  of  common  of 
every  kind,  and  all  and  every  other 
rights,  privileges,  advantages,  ease- 
ments, and  appurtenances  whatso- 

the  said  messuage  or  tene- 
ment and  premises  belonging  or 
in  anywise  appertaining,  or  with 
the  same  or  any  part  thereof  now 
or  heretofore  lawfully  or  usually 

used,  occupied  or  enjoyed  : 
To  have  and  to  hold  the  said  mes- 
suage or  tenement,  dwelling-house, 
and  all  and  singular  other  the  pre- 
mises hereby  demised  or  otherwise 
assured  or  Intended  so  to  be,  with 
the  several  rights,  members,  and 
appurtenances,  unto  the  said  -I .  N .. 
his  executors,  administrators,  and 
assigns,  (such  assigns  being  with 
the  licence  hereinafter  mentioned,) 
•he  day  of  ,  now 

Miing.  f"r  and  durin.tr  the 
full  and 

••neenextensniii^:  Yielding 

and  paying  for  the  same  yearly  and 

>t-ar  during  the  said  term 

[•ODMptM  hsjretaaneriK  mentioned  . 

onto  the  said  J.  8.  bis  heirs  and 


I,  [or  his  executors,  adminis- 
trators, and  assign*,]  the  clear  yearly 

not  or  sum  of  £ ,  «.t 

money  of  Great  Britain,  by  equal 

quarterly  payments  on  the day 

of    ,  the day  of  ,  the 

day  of ,  and  the  day 

of  ,  in  each  and  every  year, 

during  the  said  term,  free  and  clear 
of  sad  from  all  manner  of  parlia- 
mentary, parochial,  and  other  taxes, 


whatsoever,  whether 
now  or  at  any  time  hereafter  to  be 
Imposed  upon  or  payable  in  respect 
of  tin-  *aid  pn-.niH.-s  «r  any  part 
thereof,  and  whether  any 
future  taxes,  rates  or  assess 

la  being  or  not  (the  land-tax  and 
sewers-rate  only  excepted),  the  first 

quarterly  pavt».-iit..fth,-HMid>.-iirly 

rent  or  MOD  to  he  Made  on  the 

,Uv  Sj  i,,-n   .-nsuing   the 

dat*-  of  then,-   pre-ontH. 

And  tbs  said  J.  N,  fcr  Hmetlf, 
his 


mise,  and  agree  to  and  with  the 
said  .(.  s..  his  heirs  and  assigns,  [or 
his  executors,  administrators  and 
assigns,]  in  the  manner  following, 
(that  is  to  say  that  he  the  said 
J.  N.,  his  executors,  administrators 
and  assigns,  shall  and  will  from 
time  to  time  and  at  all  times 
during  the  continuance  of  the  said 
term  hereby  granted,  well  and  truly 
pay  or  cause  to  be  paid  unto  the 
said  J.  S.,  his  heirs  and  assigns,  [or 
utors,  administrators  and 
assigns,]  the  said  yearly  rent  or  sum 
of  £ of  lawful  money  afore- 
said, upon  the  several  days  and 
times,  and  in  the  manner  hereinbe- 
fore appointed  or  mentioned  for 
payment  thereof; 

And  also  well  and  truly  pay, 
satisfy,  and  discharge,  all  and  a'll 
manner  of  taxes,  rates,  duties,  as- 
sessments and  impositions  whatso- 
ever, whether  parliamentary,  paro- 
chial or  otherwise,  which  now  or  at 
any  time  hereafter  during  the  said 
term  are  or  may  be  payable,  for  or 
in  respect  of  the  said  premises,  or 
ot  the  yearly  rent  hereby  reserved, 
ami  whether  any  future  taxes,  rates, 
duties  or  assessments  .shall  be  in  the 
nature  of  those  now  in  being  or  not, 
(tin-  laud-tax,  landlord's  property 
tax  and  sewers-rate  on 1 v  e \ 

And  also  that  be  the  said  J.  N., 
bis  executors,  administrators  and 
assigns,  shall  and  will,  at  all  times, 
and  from  time  to  time  during  the 
continuance  of  the  said  term  hereby 
demised,  well  and  substantially  re- 
pair and  maintain,  and  keep  iii  re- 
pair with  good  materials  at  his  and 
their  own  proper  expense  and  costs, 
all  and  every  part  ot  the  messuage, 
tenement  or  dwellimr-hoiise  and 
premises  hereby  demised,  together 
with  the  glass  and  other  windows, 
window-shutters,  doors,  locks,  fas- 
tenings, bells,  partitions,  ceilings, 

floors,  rhimmv-pieees.  pavements, 

privies,  sinks,   drains,   cesspools, 
such     cisterns,  pumps,  wells,  pipes,  and 


Ings,  improvements  and  additions 
whatsoever,  as  at  any  time  during 

the    K,,i.|    t,  m    Kh,,ll    'I-     ereet,  d    or 

made  by  him  the  said  J.  N,  his  exe- 
•rs  or  assigns, 

II|H,,  thes.,,,1  premie  or  any  ,,art 

And  also  hear,  pay,  and  discharge 

'     share  and  iT^t,,.,, 
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of  the  charges  and  expenses  of 
making,  supporting,  repairing,  and 
amending  all  party  walls  and  gut- 
ters, which  now  are  or  at  any  time 
hereafter  during  the  said  term  shall 
belong  to  the  said  premises  or  any 
part  thereof; 

And,  moreover,  shall  and  will 
paint  or  cause  to  be  painted,  in  good 
and  proper  oil  colour,  all  and  every 
the  outer  doors,  gates,  rails,  win- 
dow-frames, and  other  the  outside 
wood  and  iron  work  of  the  said  pre- 
mises, at  the  end  of  the  first 

and  years  of  the  said  term, 

and  paper  and  whitewash  in  a  good 
and  workmanlike  manner,  at  the 

end  of  the  first and years 

of  the  said  term,  all  and  singular 
such  part  of  the  said  premises  as 
are  respectively  now  painted,  pa- 
pered, and  whitewashed ; 

And  further,  that  he  the  said 
J.  N.,  his  executors,  administrators 
or  assigns,  shall  and  will  insure  or 
cause  to  be  insured,  at  his  and  their 
own  proper  costs  and  expense,  dur- 
ing the  said  term,  all  and  singular 
the  messuage,  tenement,  or  dwell- 
ing-house hereby  demised,  and  other 
the  erections  and  buildings  afore- 
said, against  loss  by  fire,  in  the 

insurance  office,   or  in  some 

other  office  for  insurance  against 
fire  to  be  approved  of  by  the  said 
J.  S.,  his  heirs  or  assigns  [or  his 
executors,  administrators  or  as- 
signs,] in  the  joint  names  of  the  said 
J.  S.,  his  heirs  or  assigns,  [or  his 
executors,  administrators  and  as- 
signs,] and  of  the  said  J.  N.,  his  exe- 
cutors, administrators  or  assigns, 

for  and  in  the  full  sum  of  £ at 

the  least.  And  also  shall  and  will, 
upon  every  reasonable  request  of 
the  said  J.  S.,  his  heirs  or  assigns 
[or  his  executors,  administrators 
or  assigns],  produce  unto  him  or 
them  the  policy,  receipt  and  other 
vouchers,  of  or  for  such  insurance ; 
and  in  default  of  making  such  in- 
surance as  aforesaid,  or  in  pro- 
ducing the  said  policy  or  vouchers, 
it  is  hereby  declared  and  agreed 
that  the  said  J.  S.,  his  heirs  or  as- 
signs, [or  his  executors,  administra- 
tors or  assigns,]  shall  be  at  liberty 
to  effect  the  same  in  the  aforesaid 
sum,  and  charge  the  premium  and 
duty  payable  from  time  to  time  on 
account  thereof  to  the  said  J.  N., 
his  executors,  administrators  and 
assigns,  with  interest  after  the  rate 


of  five  per  cent,  per  annum  from  the 
time  of  paying  the  same  ;  and  that 
he  the  said  J.  N.,  his  executors  or 
administrators,  shall  and  will  repay 
the  same  to  the  said  J.  S.,  his  heirs 
and  assigns  [or  his  executors,  ad- 
ministrators and  assigns,]  at  the 
then  next  quarter-day  for  the  pay- 
ment of  the  rent  hereinbefore  re- 
served. And  in  case  the  said  mes- 
suage or  tenement  and  premises,  or 
any  part  thereof,  shall  at  any  time 
during  the  said  term  be  destroyed  or 
damaged  by  fire,  then  and  as  often 
as  the  same  shall  happen,  all  such 
sums  of  money  as  shall  be  paid  by 
the  proprietors  of  the  said  insurance 
office,  by  virtue  or  in  consequence 
of  any  such  policy  or  policies  of 
insurance,  shall  forthwith  or  with 
all  convenient  speed  be  laid  out 
and  applied  in  and  towards  the  sub- 
stantially rebuilding,  reinstating, 
repairing,  and  making  fit  for  habi- 
tation, such  parts  of  the  said  pre- 
mises as  shall  be  so  destroyed  or 
damaged  as  aforesaid.  And  in  case 
the  sum  or  sums  of  money  which 
shall  be  paid  by  the  proprietors  of 
the  said  insurance  office  shall  not 
be  sufficient  for  that  purpose,  then 
and  in  such  case  he  the  said  J.  N., 
his  executors,  administrators  or  as- 
signs, shall  and  will  out  of  his  or 
their  own  proper  monies  pay  and 
make  good  any  deficiency  therein. 
And  it  is  further  agreed  that  no 
abatement  or  suspension  of  the  rent 
hereby  reserved  or  any  part  thereof 
shall  be  made  to  or  required  by  the 
said  J.  N.,  his  executors,  adminis- 
trators or  assigns,  for  or  on  account 
of  any  such  accident  by  fire  as  afore- 
said, or  on  account  of  the  said  pre- 
mises being  rendered  incapable  of 
being  occupied  by  means  thereof,  or 
during  the  rebuilding  or  reparation 
of  the  same,  or  on  any  other  ac- 
count whatsoever  relating  thereto. 
Provided  always,  and  it  is  hereby 
further  declared  and  agreed,  that  it 
shall  be  lawful  for  the  said  J.  S., 
his  heirs  or  assigns,  [or  his  execu- 
tors, administrators  and  assigns,]  or 
his  or  their  surveyor,  either  alone 
or  with  workmen  and  others,  twice 
in  every  year  during  the  said  term 
(or  oftener,  if  he  or  they  shall  see 
occasion),  at  seasonable  times  in  the 
day-time  [and  on  giving  one  day's 
previous  notice  thereof  to  the  said 
J.  N.,  his  executors,  administrators 
or  assigns,]  to  enter  into  and  upon 
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the  messuage,  tenement  or  dwell- 
M  and  premises  hervby 
A^aAmttAl  or  any  part  of  the  same, 
for  tin-  purpose  of  viewing  and  ex- 
amining tlu-  state  and  condition 
thBffHtf,  or  taking  a  schedule  ••:•  in- 

•  •f  the  fixtures  then  being 
thereupon;  And  that  in  case  any 
defects  or  want  of  reparation  of  the 
said  premises  or  any  part  thereof.  .T 
any  removal  of  fixtures,  shall  be 
there  found  or  apjx-ar.  he  tin-  said 

-  executors,  administrators 
or  assigns,   shall   and    will,   upon 
notice    thereof  in    writing    being 

Jven  to  him  or  them  by  the  said 
is  heirs  or  assigns,  [or  his 
executors,  administrators  or  as- 
signs,] cause  the  same  premises  to 
be  forthwith  well  and  substantially 
repaired  or  amended  in  all  things. 
and  the  said  fixtures  reinstated  and 
replaced. 

And  the  said  .!.  N.  doth,  in  man- 
ner and  form  aforesaid,  further  co- 
venant and  declare,  that  In-  the  said 
is  executors,  administrators 
or  aasigns,  shall  not  nor  will,  at 
any  time  during  the  continuance  of 
the  term  hereby  granted,  use,  exer- 
cUe  or  carry  on,  nor  permit  or  guf- 
fcr4»b»«nl,«Mntad  or  .-.irri.-d 

<.n.    in   .-r   up  .11    «>"•    niessuai:.'   '.r 
JMUmonf    and    premises    hereby 
or  any  part  thereof,  any 


of  vintner,  di.tiller,  brewer,  fn.it- 
""T,  herb-teller,  eoflee-house  or 

•.her  or 
r  of  trijH-'. r  meat,  baker,  j.astry- 

jM.ulterer.  tishllK.nger.  clleese- 


moiiir.T.   bousehoM  broker,   .leal.-r 

in  old  iron,  farrier,  working  batter. 
,  •  ^  • 

workinir  cutler.  ciumne\   sweeper, 


te.-p.-r.  roarh-Iimker,   so,ip- 

_„«,     tallow-chandler,      tallow- 

ni.-ll.-r.     H.,pir-h:ik.T.     blacksmith. 
-"     working 


»  d> 

noisy  or'  off.-!.  - 
^s  whats,-  v.r. 
without  tho  consent  In  writing,  im- 
d.-r  the  hand  of  the  **{.!  .1.  S..  >ii» 


or  eatue  or  mif- 

f,-rt.  »»•  ii.H.1-  at  any  tin,.-  •!  r  :  : 
thoMi.l  *-n,i.r.rat..rtijx,t,  tl  .....  «- 
pimtion  then./,  any  public  .Hi-  or 
auction  of  hotiM-hold  gnoda,  or  other 


premises,  or  any  part  thereof,  nor 
convert  the  said  premises  or  any 
part  thereof  into  a  shop,  warehouse, 
shed  for  the  sale  of  coals,  potatoes, 
vegetables  or  victuals  of  any  kind 
whatsoever,  without  such  consent 
in  writing  as  aforesaid. 

And  also,  that  he  the  said  J.  N., 
his  executors,  administrators  or  as- 
signs, shall  not  nor  will,  during  the 
term  hereby  granted,  give,  demise, 
let,  assign,  set  over,  or  otherwise 
part  with,  (except  by  his  last  will 
or  testament,)  or  cause  or  procure 
to  be  given,  granted,  demised,  let, 
assigned,  or  set  over,  either  by  the 
act,  deed,  permission,  or  sufferance, 
or  default  of  him  or  them,  the  pre- 
sent indenture  of  lease,  or  the  pre- 
mises hereby  demised  or  any  part 
thereof',  or  his  or  their  estate,  term 
or  interest  therein,  or  any  part  of 
the  same,  unto  any  person  or  per- 
sons whomsoever,  without  the  con- 
sent and  licence  of  the  said  J.  S., 
his  heirs  or  assigns,  [or  his  exe- 
cutors, administrators  or  assigns,] 
first  had  and  obtained  under  his  or 
their  hand  or  respective  hands,  for 
that  purpose;  and  it  is  hereby  fur- 
ther dee',ar.-d  and  agreed  that  such 

:!'  obtained,  shall  n-  : 
or  lie  deemed  or  construed   to  ex- 
tend   unless  the  same  lx-  generally 
and    nun  -trictively  given)  to  any 
future  assigne>  -the  said 

s  or  any  part  thereof,  or  be 
considered  as  a  waiver  of  the  pre- 
gent  covenant  for  restraining  the. 

•  •iit,  under-letting,  or  dis- 
f  the  said  premises,  but 
Khali  from  time  to  time,  as  and 
when  the  same  shall  be  givi-n,  lv 
limited,  confined  ami  restricted  to 
the  particular  person  therein 
named,  and  to  other  the  u-rmg  and 
true  intent  and  meaning  thereof, 
any  rule  of  law  or  equity  to  the 
contrary  notwithstanding.  IT- 
•  ' 
the  provito  or  agreement  hereinbe- 

declared  to  be  meant  and  Intended 

to  and  for  tin.  s,,|,.  end  and  intriit 
that  the  Mid  mrMuagc 
and  premtoa  may  not  to  twig 
or  letten  onto,  or  become  the  pro- 
perty of  any  indigent  or  other  im- 
proper penon  or  penton*.  and  not 
to  rentraln  or  prevent  the  said  .IN, 


M-,1..fr..,nrxHKI^,in^.  letting  part- 

llW  With  or  di.po.lng  of  the'aaid 
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premises,  or  any  part  thereof,  or 
any  estate  or  interest  therein,  to  any 
respectable  and  responsible  person 
or  persons  who  may  be  desirous  of 
taking  the  same  ;  and  that  the  said 
J.  S.,  his  heirs  or  assigns,  shall  not, 
nor  will  arbitrarily  and  without 
good  and  sufficient  cause  assigned, 
withhold  such  consent  as  aforesaid, 
nor  shall  nor  will  demand  or  require 
any  sum  of  money,  reward,  pre- 
mium or  gratuity  for  giving  or 
granting  the  same. 

And  moreover  the  said  J.  N. 
doth  hereby  covenant,  declare  and 
agree  with  and  to  the  said  J.  S., 
his  heirs  and  assigns,  [or  his  exe- 
cutors, administrators  and  assigns,] 
that  it  shall  be  lawful  for  him  and! 
them,  or  his  or  their  servants  or 
agents,  at  any  time  or  times  within 
the  last  three  months  next  pre- 
ceding the  expiration  of  the  said 

term  of years  hereby  demised, 

to  affix  or  set  up  a  printed  or  other 
notice  upon  any  conspicuous  part 
of  the  said  demised  premises  (not 
being  upon  any  window  or  door 
thereof)  that  the  said  premises 
will  be  to  be  let  at  the  expiration 
of  the  said  term  ;  and  also  at  any 
seasonable  time  in  the  day-time  to 
enter  into  and  upon  the  said  de- 
mised premises,  or  any  part  thereof, 
to  show  the  same  to  any  person  or 
persons  who  may  be  desirous  of 
viewing  the  same. 

And  lastly,  that  hethe  said  J.N., 
his  executors,  administrators  and 
assigns,  shail  and  will,  at  the  expi- 
ration or  other  sooner  determi- 
nation of  the  said  term  of 

years  hereby  granted,  peaceably 
and  quietly  leave,  surrender,  and 
yield  up  unto  the  said  J.  S.,  his 
heirs  or  assigns,  [or  his  executors, 
administrators  or  assigns,]  or  to 
whomsoever  else  he  or  they  shall 
direct,  all  and  singular  the  said 
messuage  or  tenement,  dwelling- 
house  and  premises  hereby  de- 
mised, together  with  the  several 
fixtures  and  other  things  mentioned 
in  the  schedule  hereunder  written 
or  hereunto  annexed,  and  also  all 
other  fixtures  which  shall  then  be 
thereupon  or  thereunto  belonging 
(ranges,  stoves,  bells,  and  other 
things  belonging  to  the  said  lessee, 
his  executors,  administrators  or 
assigns  only  exccpted)  in  a  good 
state  of  repair  and  condition  in  all 
things,  (reasonable  allowance  being 


made  for  the  use  and  wear  thereof,) 
and  that  without  any  notice  being 
given  to  or  required  by  him  or 
them  for  that  purpose,  and  in  de- 
fault of  his  or  their  so  peaceably 
and  quietly  leaving,  surrendering, 
and  yielding  up  possession  of  the 
said  premises  as  aforesaid,  he  the 
said  J.  N.,  his  executors,  adminis- 
trators and  assigns  shall  and  will 
well  and  truly  pay  unto  the  said 
J.  S.,  his  heirs  or  assigns,  [or  his 
executors,  administrators  or  as- 
signs,] double  the  actual  value  of 
the  said  premises  for  so  long  a  time 
as  he  or  they  shall  continue  in  pos- 
session thereof  (the  same  to  be  paid 
at  the  days  and  times  hereinbefore 
appointed  for  the  payment  of  the 
yearly  rent  of  £ hereby  re- 
served) ;  and  that  all  and  every 
the  covenants,  provisions  and 
agreements  herein  contained,  on 
the  part  of  the  said  J.  N.,  his  exe- 
cutors, administrators  and  assigns, 
to  be  observed  or  performed,  shall 
continue  and  be  obligatory  and 
binding  upon  him  and  them  in  the 
same  manner  to  all  intents  and 

purposes   as    if   the  term  of 

years  hereby  granted  were  still  in 
continuance  and  unexpired. 

Provided  always,  and  these  pre- 
sents are  upon  this  express  condi- 
tion nevertheless,  that  if  the  said 
yearly  rent  or  sum  of  £ ,  here- 
inbefore reserved  or  made  payable, 
or  any  part  thereof,  shall  be  in  ar- 
rear  and  unpaid  for  the  space  of 
twenty-one  days  next  after  any  of 
the  days  or  times  hereinbefore  ap- 
pointed for  the  payment  thereof, 
and  the  same  shall  be  lawfully  de- 
manded upon  or  at  any  time  after 
the  expiration  of  the  said  twenty- 
one  days,  and  shall  not  upon  such 
demand  be  fully  paid  up  and  satis- 
fied;— or  if  the  said  J.  N.,  his  exe- 
cutors, administrators  or  assigns, 
do  or  shall  permit  or  suffer  to  be 
carried  on  upon  the  said  demised 
premises,  any  of  the  offensive  or 
other  trades  or  businesses  herein- 
before mentioned  ; — or  do  or  shall 
assign,  let,  set  over  or  otherwise 
part  with  the  said  premises,  or  his 
or  their  estate  or  interest  therein 
or  any  part  of  the  same,  contrary 
to  the  covenants  and  agreements 
hereinbefore  contained, — or  shall 
neglect  or  fail  in  the  performance 
or  observance  of  any  other  the  co- 
venants and  agreements  herein- 
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before  contained  which  by  him  or 
are  to  be  performed  or  ob- 
'  according  to  the  true  intent 
and  meaning  of  the  same  respec- 
tively.- thru  ;m<l  from  thenceforth, 
and  in  e itlu T  <•:  the  said  cases,  the 
covenant  for  quiet  enjoyment  here- 
inafter contained  shall  wholly  cease 
and  be  void,  ami  the  said  J.'s..  his 
heirs  and  assigns,  [or  his  execu- 
tors, administrators  or  assigns,] 
shall  or  lawfully  may,  immedi- 
ately upon  or  at  any  time  after  any 
such  breach,  non-observance,  or 
non-performance,  enter  into  and 
upon  the  premises  hereby  demised, 
or  any  part  thereof  in  the  name  of 
the  whole,  and  repossess,  retain, 
and  enjoy  the  same,  as  of  his  and 
their  former  estate,  and  as  if  these 
proatmtn  had  not  been  made,  any 
thing  hereinbefore  contained  to  the 
contrary  thereof  in  anywise  not- 
withstanding. 

And  the  said  J.  S.  for  himself, 
his  heirs,  executors  and  adminis- 
trators, doth  covenant  and  declare 
to  and  with  the  said  J.  V.  his 
executors,  administrators  and  as- 
sign*, by  these  presents,  in  man- 
ner following,  that  is  t-.  say.  that 
he  the  MddJ.  ft-  at  the  time  of  the 
sealing  and  d,-liv,  ry  h.-n-.f.  hath 
full  and  lawful  power  and  authority 
to  grant  and  demise  the  messuage 
r>r  tenement  and  j.nmi-v.-  hereby 
demised,  teased  or  otherwise  as- 
sured, or  intended  so  to  be,  at,  for, 
and  upon  the  rent,  term  and  con- 
•d  mid 


contained  respecting  the  same,  and 
to  the  true  Intent  and 


he  the  said  .J.  V.  his 
rs,  adminiittrators  and   as- 
paying    th. 
hereby  reserved  at  and  upon  the 

clay*  mill  time,  and  in  the   manner 

hereinbefore   appointed   for  pay- 

observing  the  covenant*  and  agroe- 

cvnuinrd    by 


him  and  them  to  be  performed  and 
observed,  shall  and  lawfully  may 
!y  and  quietly  have,  hold, 
use,  occupy  and  enjoy  the  same 
messuage  or  tenement  and  pre- 
mises, with  their  respective  rights, 
members  and  appurtenances,  for 
and  during  the  term  of ex- 
pressed to  be  hereby  granted 
thereof,  without  any  lawful  denial, 
let,  hindrance,  molestation,  or  in- 
terruption whatsoever,  of  or  by 
him  the  said  J.  S.,  his  heirs  or 
assigns,  [or  his  executors,  adminis- 
trators or  assigns,]  or  any  other 
person  or  persons  whomsoever. 

And  moreover,  that  lie  the  said 
J.  S.,  and  his  heirs,  [or  executors 
or  administrators,]  and  all  and 
every  person  or  persons  so  claiming 
or  entitled  as  last  aforesaid,  shall 
and  will,  from  time  tn  time  and  at 
all  times  hereafter  during  the  term 

of years   hereby  granted   ;:s 

aforesaid  or  intended  so  to  be,  upon 
every  reasonable  request,  and  at  the 
cost  and  expense,  of  the  -a  id  . I  V. 
his  executors,  administrators  and 
assigns,  make,  do,  execute  and  per- 
fect, with  all  reasonable  dispatch, 
all  and  every  such  further  and  other 
lawful  and  reasonable  acts,  deeds. 
conveyances,  matters  and  things 
whatsoever.  f<ir  the  further,  better 
and  more  perfectly  or  satisfactorily 
•:.',  leasing,  assuring  and 
confirming  the  said  messuage  or 
ten.-meiit  and  premises  hereby  de- 
mised or  mentioned  or  intended  so 
to  be,  unto  tin-  said  .1.  X..  his  exe- 
•  Iministrators  and  assigns, 
for  and  during  all  the  residue  and 
remainder  which  shall  !»•  then  t. 
come  and  unexpired  by  rfthiAimi  ,,f 
time,  of  or  in  the  said  term,  as  he 
the  said  rs,  adm(v 

nistrators  or  assigns,  or  his  < . r  1 1 1. 1  r 
counsel  learned  in  the  law,  b.  m- 
of  the  degree  of  a  banister,  shall 

reasonably  require. 

In  witness,  kc. 
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described,  for  tho  term  of  -  years, 
from  the  -  day  of  -  ,  and  r 
and  subject  to  the  rant  and  COTO- 
nants  hereinafter  contained:  Now 


ThU  Indenture  made  the day 

of ,  A.D.  18-,  Between  J.  8. 

of ,  of  the  one  part,  at 

of ,  of  the  other  part:  Whereas 

the  said.  I.  X.  has  agreed  .  ••    • 

MM. I..-    f  r   a   (Ml    ..f   ib,   ,n,-»-       nii'l   in    r,.,,si.|,  ratio,,    of    the   rent 
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venants  and  agreements  hereinafter 
contained  on  the  part  of  the  said 
J.  N.,  his  executors,  administrators 
and  assigns,  to  he  paid,  observed 
and  performed  respectively,  he  the 
said  J.  S.  hath  granted,  demised, 
leased,  and  to  farm  let,  and  by 
these  presents  Doth  grant,  demise, 
lease,  and  to  farm  let,  unto  the  said 
J.  N.,  his  executors,  administrators 
and  assigns  (such  assigns  being  to 
be  approved  of  as  hereinafter  men- 
tioned), all  that  messuage  or  tene- 
ment and  farm-house  situated  [&c.] 
called  or  known  by  the  name  of 
,  together  with  the  arable,  mea- 
dow, and  pasture  land  thereto  be- 
longing, containing  in  the  whole  by 

estimation acres,  be  the  same 

more  or  less,  as  the  same  were  late 
in  the  tenure  or  occupation  of ; 

Except  and  always  reserved  out 
of  this  present  demise  unto  the  said 
J.  S.,  his  heirs  and  assigns  [or  his 
executors,  administrators  and  as- 
signs], all  timber  and  timber-like 
trees,  and  trees  likely  to  become 
timber,  and  all  other  trees  whatso- 
ever, whether  now  standing  or  be- 
ing, or  which  hereafter  during  the 
said  term  shall  be  standing  or  being, 
upon  the  said  demised  premises  or 
any  part  thereof,  (except  pollard 
and  such  other  trees  as  have  here- 
tofore been  usually  lopped  and 
topped,  or  paired  or  pruned,  so  far 
as  relates  to  the  loppings  and  tops 
thereof,  and  orchard  and  other  fruit 
trees  in  respect  of  the  fruit  or  an- 
nual produce  thereof) ; 

And  also  all  mines,  minerals 
quarries,  marie,  clunch  and  gravel 
pits,  rivers  and  ponds,  in  or  upon 
the  same  (other  than  as  hereinafter 
paentioned); 

And  also  the  whole  and  sole 
right  of  killing  game  upon  the  said 
lands ; 

With  liberty  of  ingress,  egress 
and  regress  for  the  said  J.  S.,  his 
heirs  or  assigns,  [or  his  executors, 
administrators  and  assigns,]  in,  over 
and  upon  the  said  premises,  to  fell, 
saw,  lop,  top,  root-up,  and  carry 
away  the  said  timber  and  other 
trees,  except  as  aforesaid,  and  dig 
and  work  the  said  mines,  quarries, 
and  pits,  and  the  produce  and  pro- 
duct thereof,  with  servants,  work- 
men, horses,  carts  and  carriages,  or 
otherwise  howsoever.  And  also 
free  liberty  to  plant  trees,  layers, 
and  quicksets,  and  acorns  or  other 


seeds  or  plants  in  the  several  banks 
or  hedge-rows,  in,  upon  or  belong- 
ing to  the  demised  premises,  with 
like  ingress,  egress,  and  regress, 
to  and  for  the  said  J.  S.,  his  heirs 
or  assigns,  [or  his  executors,  ad- 
ministrators or  assigns,]  to  fence 
the  same, — and  to  stock  and  re- 
plenish the  fish  and  other  ponds 
and  waters, — and  from  time  to  time 
to  view  and  see  the  state  and  man- 
agement thereof  respectively ;  and 
also  free  liberty,  licence  and  leave 
to  and  for  the  said  J.  S.,  his  heirs 
and  assigns,  [or  his  executors, 
administrators  and  assigns,]  and 
his  and  their  friends,  game-keepers, 
followers  and  servants,  or  any  per- 
son or  persons  authorized  by  him 
in  that  behalf,  to  hunt,  hawk, 
course,  shoot,  and  sport  in,  over 
and  upon  the  said  demised  lands 
and  premises,  and  to  fish  in  the 
ponds  and  waters  thereof,  at  all 
seasonable  times  during  the  said 
term,  and  also  to  go  into,  upon  or 
over  the  said  premises,  or  any  part 
thereof,  upon  or  for  any  other  rea- 
sonable purpose  or  occasion  what- 
soever, doing  thereby  no  wilful  or 
unnecessary  injury  or  damage  to 
the  corn,  grass,  hay,  woods,  or 
fences  of  the  said  J  N.,  his  execu- 
tors, administrators  or  assigns : 

To  have  and  to  hold  the  said  mes- 
suages or  tenement,  farm,  lands 
and  premises,  hereby  demised  and 
leased  or  mentioned  or  intended  so 
to  be,  with  their  appurtenances, 
unto  the  said  J.  N.,  his  executors, 
administrators  and  assigns  (such 
assigns  being  so  approved  of  as 
hereinafter  mentioned),  from  the 

day  of now  last  passed,  for 

and  during  the  full  and  complete 
term  of years  thence  next  en- 
suing: Yielding  and  paying  for 
the  same  yearly,  and  every  year, 
during  the  said  term,  unto  the  said 
J.  S.,  his  heirs  or  assigns,  the  rent 

or  sum  of  £ of  lawful  money  of 

the  United  Kingdom,  by  equal 

quarterly  payments,  on  the  - 

day  of ,  the day  of , 

the day  of ,  and  the 

day  of ,  in  every  year,  the  first 

payment  thereof  to  commence  and 

be  made  on  the day  of 

next  ensuing  the  date  of  these  pre- 
sents ; 

And  also  yielding  and  paying 
unto  him  and  them,  yearly  and 
every  year  during  the  same  term, 
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by  way  of  liquidated  damages,  and 
not  for  or  hy  way  <>f  penalty  or  in 
terrorem,  the  further  yearly  renter 

sum   of    £ .   on   the   days   and 

times  aforesaid,  f-r  every  acre  of 
meadow  or  pasture  land  or  ground 
which  he  the  said  J.  N.,  his  ex- 
ecutors, administrators  or  assigns, 
shall  plough,  dij:,  break  up  or 
otherwise  convert  into  tillage,  and 
for  every  acre  of  land  (whether 
meadow,  pasture,  arable  or  other 
land  or  ground)  which  he  or  they 
shall  husband  or  manage  contrary 
to  the  covenants  and  agreements 
hereinafter  contained,  and  so  in 
>n  for  any  greater  or  less 
quantity  than  an  acre ; 

And  also  yielding  and  paying 
unto  the  said  J.  8.,  his  heirs  "nud 
assigns,  [or  bis  executors,  adminis- 
trators and  assigns,]  over  and 
above  and  in  addition  to  the  seve- 
ral yearly  rents,  and  other  suras 
hereinbefore  reserved  or  made  pay- 
able, each  sum  or  sums  for  or  in  the 
nature  of  rent  as  shall  be  equal  to 
or  after  the  rate  of  five  per  cent, 
per  annum,  for  or  upon  all  and 
every  or  any  sura  or  sums  which 
the  said  J.  s..  his  heirs  or  assigns, 
[or  executor*,  administrators  or 
assigns,]  shall,  fiv>m  time  t»  time 
or  at  any  time  or  times  during  the 
•aid  term,  lay  out  or  exper 
with  the  conwnt  <>f  the  said  J.  X  . 
executor*,  administrators  or 
£«,  to  tneloring,  draining, 
Ing,  bnllding  or  other  impmve- 
on  or  about  the  said 
remises  or  any  part 
thereof;  the*  first  payment  W  the 
•aid  further  or  additional  rents  or 
•aims  to  be  made  on  inch  of  the  said 
days  of  payments  of  the  first  or 
principal  rent  hereinbefore  re- 
served, as  shall  next  happen  after 
any  sneh  conversion  or  expenditure 

as  afor^aid  ; 

An  and  wry  which  said  first 
and  further  and  other  rent  or  rents 
hereby  reserved,  are  and  shall  ho 

pn'd  a'n-l    j-Rval.lc  free  and  r|,-«r  of 

and  from  all  aad   all 


_ 
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(whet 

tim«M 

payable 
the   Mi 


i.  «.  rates, 

tkms  and  abatements  whatsoever, 
or  at  any  time  or 
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or  chargeable  upon  the  said 
J.  S.,  his  heirs  or  assigns,  [or  his 
executors,  administrators  or  as- 
signs,] for  or  in  relation  to  the  same, 
and  whether  any  future  taxes,  rates 
or  assessments  shall  be  in  the  na- 
ture of  those  now  in  being,  or  not], 
the  land-tax,  landlord's  property 
tax  and  sewers-rate  if  any,  payable 
by  or  assessable  upon  the  landlord 
of  the  said  premises  for  the  time  be- 
ing in  respect  thereof, only  excepted. 
And  the  said  J.  N.,  for  himself, 
his  heirs,  executors,  and  admi- 
nistrators doth  hereby  covenant, 
promise  and  agree  with  and  to  the 
said  J.  S.,  his  heirs  and  assigns, 
[or  his  executors,  administrators 
and  assigns,]  that  he  the  said  J.  N., 
his  executors,  administrators  and 
assigns,  shall  and  will,  from  time 
t"  time,  and  at  all  times  daring 
the  continuance  of  the  said  term 
hereby  granted,  well  and  truly 
pay  or  cause  to  be  paid  unto  the 
said  J.  S.,  his  heirs  and  assigns, 
[or  his  executors,  administrators 
and  assigns,]  the  said  yearly  rent  or 

sum  of  £ .  and  also  the  said 

several  additional  rents  or  annual 
anms  hereinbefore  respectively  re- 
served or  made  payable,  in  In w fnl 
money  aforesaid,  upon  the  several 
days  and  in  the  manner  herein- 
before mentioned  or  appointed  fur 
payment  thereof,  and  according  to 
the  trite  inteiitaiul  niejiningot'tln  ^e 
And  also  that  the  said 
additional  sums  shall  not  be  taken 
or  considered  as  penal  sums,  but  as 
settled  and  liquidated  payments  or 
damages  and  rent,  any  rule  of  law 
ore,|iiity  to  the  contrary  notwith- 
standing. And  also  that  the  receipt 
of  the  said  (.J. 8.),  his  heirs,  assigns 
or  agents,  for  the  said  yearly  rent 

of  £ ,  shall  not  be  any  bar  or 

preclusion  for  his  recovering  any 
or  either  of  the  said  additional  r,  nt- 
incurred  at  or  for  any  year  or  time. 
not  exceeding  three  Tears  from  the 
time  of  the  same  having  been  in 


And   also  well   and   trnly  pay. 
satisfy  and  discharge  all  and  all 
rftUM,   r.n.-s.  dutirv.  «- 
what- 
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i  now  are,  or  shall  or  may, 
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at  any  time  hereafter,  daring 
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or  payable  for  or  in  respect  of  the 
said  demised  premises  or  any  part 
thereof,  or  the  yearly  rent  hereby 
reserved  or  any  part  thereof,  or 
chargeable  upon  the  said  J.  S.,  his 
heirs  or  assigns,  [or  his  executors, 
administrators  or  assigns,]  in  re- 
spect thereof,]  and  whether  any 
such  future  taxes,  rates,  duties  or 
assessments  shall  be  in  nature  of 
those  now  in  being  or  not,  (the  land- 
tax,  sewers-rate,  and  landlord's  pro- 
perty-tax aforesaid  only  excepted) ; 

And  also  that  he  the  said  J.  N., 
his  executors,  administrators  and 
assigns  shall  and  will,  at  all  times 
and  from  time  to  time,  during  the 
continuance  of  the  term  hereby  de- 
mised, well  and  substantially  repair 
and  keep  repaired,  in  a  workman- 
like manner  and  with  good  mate- 
rials, at  his  and  their  own  proper 
expense  and  costs,  (accidents  and 
damage  happening  by  fire  only  ex- 
cepted,) all  and  every  the  messuage 
or  tenement  and  dwelling-house 
hereby  demised,  and  all  and  every 
the  glass  and  other  windows,  win- 
dow-shutters, doors,  locks,  fasten- 
ings, bells,  partitions,  ceilings, 
floors,  chimney-pieces,  shelves, 
pavements,  privies,  sinks,  drains, 
cesspools,  cisterns,  pumps,  wells, 
pipes  and  watercourses  to  the  same 
belonging,  and  also  all  and  every 
the  outhouses,  barns,  stables,  dove- 
houses,  sheds,  hovels,  and  other 
erections  and  buildings  whatsoever, 
and  gates,  posts,  rails,  stiles,  hedges, 
ditches,  banks,  fences,  bridges,  and 
enclosures,  in,  upon  or  belonging  to 
the  said  farm,  lands  and  premises, 
together  also  with  all  buildings, 
improvements  and  additions  what- 
soever, which  at  any  time  during 
the  said  term  shall  be  erected  or 
made  upon  the  said  demised  pre- 
mises or  any  part  thereof;  [and 
shall  and  will,  at  his  and  their  like 
costs,  from  time  to  time  find  and 
provide  timber  and  all  other  mate- 
rials requisite  for  repairing  the 
same  premises,  without  having  any 
allowance  made  to  him  or  them  for 
the  same]. 

And  further,  that  he  the  said 
J.  N.,his  executors,  administrators 
or  assigns,  shall  and  will,  within 

the  space  of days  next  ensuing 

the  date  hereof,  at  his  and  their 
own  expense,  and  from  time  to 
time  during  the  continuance  and 
until  the  expiration  of  the  term 


hereby  granted,  well  and  suffici- 
ently insure  or  cause  to  be  insured, 
in  some  or  one  of  the  public  offices 
in  the  city  of  London  or  Westmin- 
ster for  insuring  houses  from  casual- 
ties by  fire,  all  and  every  the  mes- 
suages or  tenements,  barns,  stables 
and  buildings  hereby  demised,  in 

the  full  sum  of  £ at  the  least, 

and  also  so  nmch  of  the  stock  upon 
the  said  farm  as  shall  be  equal  to 
one  half  year's  rent,  and  shall  and 
will,  from  time  to  time,  at  the 
request  of  the  said  J.  S.,  his  heirs 
or  assigns,  [or  executors,  adminis- 
trators or  assigns,]  produce  the 
policy  for  such  insurance,  and  the 
receipts  for  the  premium  paid 
thereon,  and  in  default  of  making 
or  continuing  such  insurance,  or 
of  producing  the  said  policy  or 
receipts,  the  said  J.  S.,  his  heirs 
or  assigns,  [or  his  executors,  admi- 
nistrators or  assigns,]  shall  be  at 
liberty  to  insure  the  same  in  or  to 
the  amount  aforesaid,  and  charge 
the  said  J.  N.,  his  executors,  admi- 
nistrators and  assigns,  with  the 
premium  and  duty  payable  from 
time  to  time  thereupon,  with  inte- 
rest after  the  rate  of  five  per  cent, 
per  annum  from  the  time  of  paying 
the  same,  which  said  premium  or 
duty  and  interest  the  said  J.  N. 
doth  hereby  agree  to  pay  the  said 
J.  S.,  his  heirs  or  assigns,  [or  his 
executors,  administrators  or  as- 
signs,] at  the  quarter  day  then  next 
for  the  payment  of  the  rent  herein- 
before reserved;  And  in  case  the 
said  messuage  or  tenement,  build- 
ings and  premises,  or  any  part 
thereof,  shall  at  any  time  during 
the  said  term  be  burnt  down,  de- 
stroyed or  damaged  by  fire,  then 
all  such  sum  and  sums  of  money 
which  shall  be  paid  by  the  proprie- 
tors of  the  said  insurance  office,  by 
virtue  or  in  consequence  of  any 
such  policy  or  policies  of  insurance, 
shall  forthwith  or  with  all  conve- 
nient speed  be  laid  out  and  applied 
in  and  to  wards  rebuilding,  reinstat- 
ing and  repairing  the  same  (as  the 
case  may  require),  in  a  substantial 
and  workmanlike  manner.  And  in 
case  the  money  which  shall  be  paid 
by  the  proprietors  of  the  said  office, 
by  virtue  of  any  such  policy  or 
policies  of  insurance,  shall  not  be 
sufficient  for  the  rebuilding,  rein- 
stating or  repairing  the  messuages 
or  buildings,  which  shall  happen  to 
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be  destroyed,  burned  or  damaged 
by  fire,  then  and  in  such  case  he 
the  said  J.  N,  hi*  executors,  ad- 
ministrators or  assigns,  shall  and 
will  advance  and  pay  such  sum  of 
money  as,  with  the  sum  which  shall 
be  paid  by  the  proprietors  of  the 
•aid  office  for  or  in  consequence  of 
any  such  policy  or  policies  of  in- 
surance as  aforesaid,  will  be  suffi- 
r  rebuilding  or  substantially 
repairing  the  same,  and  shall  and 
will  cause  and  procure  the  same  to 
be  paid  and  expended  accordingly ; 
And  it  is  further  agreed  and  de- 
clared, that  no  abatement  of  the 
rent  hereby  reserved,  or  any  part 
thereof,  shall  be  made  or  required 
by  the  said  J.  N.,  his  executors, 
administrators  or  assigns,  for  or  on 
account  of  any  such  accident  by 
fire  as  aforesaid,  or  on  account  of 
the  said  premises  being  rendered 
incapable  of  being  occupied  by 
means  thereof,  or  during  such  re- 
building or  reparation  of  the  same, 
or  on  any  other  account  whatso- 
it  the  same  shall  be  pay- 
able and  paid,  in  like  manner  as  if 
no  such  accident  or  damage  had 

Provided  always  nevertheless, 
and  ii  is  hereby  agreed,  that  if  all 
or  any  of  the  buildings  hereby  de- 
mised shall  happen  to  be  blown 
down  or  destroyed  by  high  winds, 
•torm  or  tempest,  but  not  other- 
wise, he  the  said  J.  8,  his  heirs 
and  assigns,  [or  his  executors,  ad- 
ministrators or  assigns,]  shall  and 
will  (rum  time  to  time,  at  his  and 
their  costs,  rebuild  and  reinstate 
the  same  in  a  proper  and  work- 
manlike manner,  and  as  soon  as 
convrni.-ntlv  may  U-  thrrraftrr. 

An.l  th-  Mid  .1.  N.  doth  h.-n-hy, 
in  the  manner  and  form  aforesaid, 
farther  covenant,  declare  and  agree, 
that  h-  th.-  Kaid.l..V.  hisrxrcu- 

a administrators  or  assigns,  also 
or   will,    from    Urn.*  to  time 
the  said  term,  make  anew 


same  for  such  sleepers  or  layers, 
and  ditch,  bank-up,  and  fence  the 
same  hedges  and  every  of  them  on 
fithor  side,  according  to  the  most 
approved  mode  of  good  husbandry, 
and  so  as  to  protect  and  preserve 
the  young  trees  and  wood  from 
being  destroyed  or  injured  by 
cattle;  and  shall  and  will,  from 
time  to  time,  give  unto  the  said 
J.  S.,  his  heirs  or  assigns,  [or  his 
executors,  administrators  or  as- 
signs,] or  his  or  their  steward  or 
bailiff,  seven  days'  previous  notice 
in  writing  of  his  or  their  intention 
to  plash  the  said  hedges,  in  order 
that  the  said  J.  S.,  his  heirs  or 
assigns,  [or  his  executors,  admi- 
nistrators or  assigns,]  or  his  or 
their  steward  or  bailiff,  may  attend 
and  give  directions  concerning 
the  same  if  he  or  they  shall  think 
proper; 

And  also  shall  and  will,  at  all 
times  and  from  time  to  time  dur- 
ing the  jsaid  term,  foster  and  pre- 
serve the  young  trees,  spires  and 
thrifts,  and  the  layers  and  quick- 
sets of  all  kinds,  standing,  growing, 
or  being  in  or  upon  the  said  pre- 
mises or  any  part  thereof,  and,  in 
ease  the  same  shall  be  destroyed  or 
damaged,  shall  and  will  give  notice 
thereof  to  the  said  J.  S.,  his  heirs 
or  assigns,  [or  his  executors,  admi- 
nistrators or  assigns,]  or  his  or  their 
bailiff  or  steward,  and  by  wln-m.  to 
the  best  of  his  or  their  knowledge 
and  belief,  such  destruction  or  da- 
mage was  commit!.  .1  ; 

And  shall  and  will  keep  the  or- 
chards belonging  to  the  said  pre- 
mises well  stocked  with  apple,  pear, 
plum,  and  other  fruit  trees  of  the 
best  and  most  profitable  kind,  and 
engraft  with  young  wood  such  of 
the  said  trees  as  shall  be  decayed 
and  out  of  prime,  and  also  provide 
mi'l  plant  flourishing  young  tree* 
liki-ly  for  growth,  ami  ••{  t! 
of  -  shillings  each,  at  the  least, 
in  li,  „  ,,t  MU-h  an  shall  ha 


die  or  be  blown  down  during  the 
of  or  belonging  to  the     said  term,  and  pn-i 
MS.  or  soch  parts  of  the    and  secure  the  same  from  catth  : 
lame'  as  shall  require  to  be  new 
made   in  a  sjood.  ami  hnsbandlike 

maiiMT    and    at  |>P>IMT  M-av.iiH  in 

leaving  within  or  on  each 


And  also  preserve  and  keep  op 
the  stock  of     igeons  now  in    tin- 


wood  as  shall  be  most  proper  and 

b-vamri-nt   for  si.,  ,„  rn  ,.T  UV.TH. 

Ujr  down  the 


f  pigeons  now 


,    •<  •  - 
,    thr    sai.l    farm    an.l 


b-vamri-nt   for  si.,  ,„  rn  , 

•ad  wefl  and  properly  Ujr 


And  further,  that  he  the  *n 

i<lminUtratorsoras- 
sifns,  shall  not  nor  will,  at  any 
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time  during  the  said  term,  hew,  fell, 
cut  down,  lop,  top,  stub  up,  or  de- 
stroy, or  cause  or  knowingly  permit 
or  suffer  to  be  hewed,  felled,  cut 
down,  lopped,  topped,  stubbed  up, 
or  destroyed,  without  the  consent  in 
writing  of  the  said  J.  S.,  his  heirs 
or  assigns,  [or  his  executors,  admi- 
nistrators or  assigns,]  or  his  or  their 
steward  or  bailiff,  any  of  the  tim- 
ber, timber-like,  or  other  trees  here- 
inbefore excepted  out  of  this  de- 
mise, (other  than  such  as  shall  have 
been  duly  assigned  and  appointed 
to  him  or  them  for  repairs,)  nor 
plash,  or  cut  down  any  alders, 
willows,  sallows,  pollards,  hazels, 
thorns,  bushes,  springs,  quick-selte, 
wood  or  underwood,  which  are  now 
growing  or  being  on  the  premises 
(save  only  and  except  for  necessary 
repairs  and  fences,  ate  hereinafter 
mentioned) ;  And  that  in  case  any 
of  the  said  excepted  trees  or  woods 
shall  be  so  hewed,  felled,  cut  down, 
lopped,  stopped,  stubbed  up,  or  de- 
stroyed as  aforesaid,  then  and  in 
such  case  the  said  J.  N.,  his  execu- 
tors, administrators  or  assigns, 
shall  and  will  pay  unto  the  said 
J.  S.,  his  heirs  or  assigns,  [or  his 
executors,  administrators  or  as- 
signs,] for  his  or  their  use,  the  sum 

of  £ for  every  load  of  timber 

or  wood,  and  shillings  for 

every  young  tree  of  the  age  of 

years  or  upwards,  which  shall  be 
so  hewed,  felled,  cut  down-,  lopped, 
topped,  stubbed  up,  or  destroyed  as 
aforesaid,  and  so  proportionably 
for  any  greater  or  less  quantity  or 
number. 

And  that  he  or  they  shall  not 
nor  will  cut  or  plash  the  hedges  of 
or  belonging  to  th&  said  premises, 
until  the  same  respectively  shall 

be  of  full years  growth  at  the 

least,  and  then  only  at  such  pro- 
per and  seasonable  times  in  the 
year  as  hereinafter  is  mentioned ; 

And  also  that  he  the  said  J.  N., 
his  executors,  administrators  and 
assigns,  shall  and  will,  at  all  times 
and  from  time  to  time  during  the 
term  hereby  demised,  use,  treat, 
and  manage  all  and  every  the 
lands,  fields  and  grounds  hereby- 
demised,  in  a  proper,  careful,  and 
husbandlike  manner,  in  all  re- 
spects whatsoever,  and  in  particular 
shall  not  nor  will  take  more  than 
two  successive  crops  of  corn,  grain 
or  pulse  off  or  from  any  of  the 


arable  lands  hereby  demised,  witfo- 
out  summer  tilling,  and  sowing' 
turnips  thereon,  and  feeding  or 
consuming  the  same  with  sheep 
and  neat  cattle  upon  the  lands  pro- 
ducing such  turnips,  nor  shall  nor 
will  set,  sow,  or  make  more  than, 

crops  of  corn,  grain  or  pulse, 

without  laying  the  land  down  in 
a  husbandKke  manner,  with 
sound  grass  or  clover  seeds,  and 
continuing  the  same  so  laid  down, 
for  one  complete  year  at  the  least, 
to  be  reckoned  from  the  time  of 
taking  off  such  crops,  to  the 
Michaelmas  then  next  following, 
and  which  said  crops  of  corn  or 
grain  shall  be  taken  in  successive 
years,  and  on'e  thereof  (being  the 
first  or  second,  but  not  the  last  of 
the  said  crops)  be  of  wheart,  and 
the  other  two  of  fcarley,  oats  or 
p"ulse,  and  with  the  third1  or  last  of 
the  said  crops  of  com  or  grain  shall 
be  sown1  and  brushed  or  harrowed 
in,  in  the  usual  and  best  manner; 
at  least  12  Ibs.  of  good  new  clover; 
and  one  peck  of  the  best  new  eaver 
or  trefoil  seed,  npon  each  acre,  and 
so  in  proportion  for  any  less  quan- 
tity than  an  acre ; 

And  shall  not  nor  will,  during 
this  demise,  mow  or  cut  for  hay 
any  of  the  neutral  grass  growing; 
on  or  arising  from  the  said  pre- 
mises oftener  than  once  in  each 
year,  nor  any  clover  or  other  arti- 
ficial grass  of  the  second  year's 
lying,  except  in  the  case  of  failure- 
of  the  first  year's  crop  ; 

And  also  shall  not  nor  will,  at 
any  time  or  times  during  this  de- 
mise, plough,  break  up,  or  convert 
into  tillage,  nor  cause  or  suffer  to- 
be  ploughed,  broken  up  or  con- 
verted into  tillage,  any  part  of 
the  meadow  or  pasture  land,  or  any 
land  which  has  not  been  in  tilth 

for years  last  past,  nor  dig  or 

break  up  for  bricks,tiles,turfs,  flags, 
or  any  purpose,  the  said  arable 
lands,  or  any  other  parfrof  the  lands 
and  premises  hereby  demised,  ex- 
cept as  hereinafter  is  mentioned ; 

And  further,  that  he  the  said 
J.  N.,  his  executors,  administra- 
tors or  assigns,  shall  not  nor  will, 
at  any  time  or  times  during  this 
demise,  alter  any  land  marks  or 
boundaries  now  on  or  belonging  to 
the  demised  premises,  or  throw 
down  any  fences  raised  or  to  be 
raised  thereon; 
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And  moreover,  that  he  the  said 
.1.  X..  his  executors,  administrators 
and  assigns,  shall  and  will,  during 

the  last  years  of  the  term 

hereby  demised,  keep  or  cause  to 
be  kept  one  or  more  field  book  or 
field  books,  according  to  a  plan  or 
form  to  be  delivered  to  him  by  the 
said  J.  S.,  his  heirs  or  assigns,  [or 
his  executors,  administrators  or  as- 
signs,] in  order  to  show,  and  in 
•which  such  entries  shall  be  made 
as  to  show,  in  what  manner  the 
several  fields  or  closes  of  arable 
lands  hereby  demised  have  been 
respectively  cropped,  manured,  and 
cultivated  in  each  year  of  the  said 

last years  of  the  said  term, 

and  shall  and  will,  at  all  seasonable 
times  in  the  day-time,  on  having 
one  day's  previous  notice  or  infor- 
mation thereof,  permit  and  suffer 
him  the  said  J.  S.,  his  heirs  and 
assigns,  [»r  his  executors,  adminis- 
trators and  assigns,]  or  any  person 
or  persons  who  shall  or  may  be 
delegated,  appointed  or  authorized 
by  him  or  them  fur  that  purpose, 
to  inspect  or  take  a  copy  of  the 
aame  or  any  part  thereof,  and  also 
at  any  time  or  times  during  the 
said  l»..,t-nu-iiti..in-d  i-ri.*!.  t.-i-iiu-r 
into  and  upon  the  said  fields  and 
lands,  and  .-AHiumc  the  btate  and 


And  it  is  further  declared  and 
•greed,  that  the  said  J.  N.,  his  ex- 
ecutors, administrators  and  as- 
signs,  shall  and  will,  in  the  last 
rear  of  this  demise,  lay  all  the  crops 
of  con,  grain  or  pulse,  to  grow  or 
•rise  from  the  said  demised  pre- 
mises in  such  year,  in  the  barns 
and  stack  or  rick  yards  belonging 
thereto,  aad  In  the  winter  next  after 

therud  of  the  sai'l  fnnthiv,!,..ut 

ih*  same  upon  the  said  premises, 
s^  leave  fes*»w,eha<<»»efcd. 

jfevS! 


condition.  "U  th,-  |.n-iiii»fH.  for  the 

w         *!•      /  «i          -t  I    i     a      KI,~   *-  -'  __ 

IVlM-Ilt    "I     t!l»'      SHHl    J.    >..    JUS     Ill'ir* 

ami  a«Hitrn«.  \,n-  his  .-n-nitoni.  ad- 
niiiiiHtr.tx.rH  and  a^i^.H.;   witliout 


hay,  which  shall  arise  from  the 
said  demised  premises,  in  the  last 
year  of  the  said  term,  he  and  they 
allowing  or  paying  to  the  said 
J.  N.,  his  executors,  administrators 
or  assigns,  such  a  sum  of  money 
as  the  same  shall  be  adjudged  to 
be  worth,  by  two  indifferent  per- 
sons, (one  to  be  chosen  by  the  said 
J.  S..  his  heirs  or  assigns,  [or  his 
executors,  administrators,  or  as- 
signs,] or  his  or  their  steward  or 
bailiff,  and  the  other  by  the  said 
J.  N.,  his  executors,  administrators 
or  assigns,  and  an  umpire  or  third 
person  to  be  by  the  valuers  named 
incase  of  difference  between  them,) 
which  sum  so  to  be  adjudged  the 
said  J.  N.,  his  executors  and  admi- 
nistrators, shall  and  will  accept  for 
the  full  value  thereof; 

And  also  shall  and  will,  before 

the day  of ,  in  the  last 

year  of  the  said  term,  carry  out 
and  lay  on  a  heap  upon  the  head- 
lands of  such  of  the  said  demised 
premises,  to  be  sown  with  corn  in 
the  winter  next  after  the  end  of 
the  said  term,  all  such  part  of  the 
muck,  dung  and  compost,  which 
shall  be  made  or  produced  on  the 
premises  within  the  last  year  of 
the  said  term,  as  the  said  J.  S., 
his  heirs  or  assigns,  [or  his  execu- 
tors, administrators  or  assigns.]  or 
his  or  their  steward  or  bailiff  shall 
dirert; 

And  also  shall  and  will  leave  all 
the  remainder  of  the  said  last  year's 
muck,  dung  and  compost  in  the 
yard  belonging  to  the  said  mes- 
suage and  premises,  turned  up  in 
heaps,  in  a  proper  and  husbumllikc 
manner,  for  the  use  and  l>«  n>  lit  <-\ 
the  said  J.  8.,  his  heirs  or  assigns, 
[or  his  executors,  administrators  or 
assigns,]  without  any  allowance 
being  made  for  the  same ; 

also  shall  and  will,  at  the 
end  of  the  said  term,  leave  the 
dove-boose  or  pigeon-cot,  upon  or 


any  allowance  or  the  sai 

And.lv..  that  th«-  said 


and  will,  at  the  end  of 

""""" :::.rjr 


stocked  with  pigeons. 

And,  moreover,  that  it  shall  ami 
i   N    his     may  be  lawful  to  and  for  the  said 
his  heirs  and  assigns,  [or  his 
executors,  administrators  and  as- 
signs,] or  his  or  their  steward  or 
bailing  as  often  as  he  or  they  shall 


r.rt  -Mi.-  IMSattj  t-aiidlnr  the 

•se  aad  besMit  ef  the  said  J.  8.,  his 

heirs  aad  aarigaa,  (or  his  execo-  persons  shall,  at  any  time  or  times 

tors,  administrators  and  assigns,]  during  this  demise,  hawk,  bunt, 

CM  full  moiety  or  half  part  of  the  course,  fish,  fowl,  or  otherwise  sport 
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in,  over,  or  upon  the  said  demised 
premises  or  any  part  thereof,  from 
time  to  time  bring  any  action  or 
actions,  suit  or  suits,  or  otherwise 
prosecute  and  proceed  against  all 
and  every  such  person  and  persons, 
in  the  name  or  names  of  the  said 
J.  N.,  his  executors,  administrators 
or  assigns,  and  he  the  said  J.  N., 
his  executors,  administrators  or  as- 
signs, shall  not  nor  will,  at  any 
time,  release  or  otherwise  discharge 
auch  action  or  actions,  suit  or  suits, 
or  other  proceedings,  without  the 
consent  in  writing  of  the  said  J.  S., 
his  heirs  or  assigns,  [or  his  execu- 
tors, administrators  or  assigns,]  or 
his  or  their  steward  or  baliff ; 

And  further,  that  he  the  said 
J.  N.,  his  executors,  administrators 
and  assigns,  shall  and  will,  at  all 
times  from  time  to  time  during  the 
said  term,  warn  off  from  the  said 
demised  premises,  by  notice  in 
writing,  under  his  or  their  hand  or 
hands,  all  and  every  person  and 
persons  who  shall  at  any  time 
trespass,  or  come  or  be,  upon  the 
same  premises  or  any  part  thereof, 
for  the  purpose  of  hawking,  hunt- 
ing, coursing,  fishing,  fowling,  or 
otherwise  sporting  thereupon  with- 
out the  consent  in  writing  of  the 
said  J.  S.,  his  heirs  or  assigns,  [or 
his  executors,  administrators  or 
assigns,]  or  his  or  their  steward  or 
bailiff,  or  some  or  one  of  them,  and 
do  or  cause  to  be  done,  and  concur 
in  and  assent  unto,  all  and  every 
such  lawful  and  reasonable  acts, 
matters  and  things  whatsoever, 
which  shall  be  considered  by  the 
said  J.  S.,  his  heirs  or  assigns,  [or 
his  executors,  administrators  or 
assigns,]  to  be  requisite  or  ex- 
pedient for  preventing  the  destruc- 
tion of,  and  otherwise  preserving, 
the  game,  fish  and  fowl  of  every 
kind,  which  shall  or  may  at  any 
time,  and  from  time  to  time  during 
the  said  term,  be  upon  the  said 
premises  or  any  part  thereof  or 
thereto  adjoining : 

Provided  always,  and  it  is  hereby 
declared  and  agreed,  that  the  said 
J.  S.,  his  heirs  and  assigns,  [or  his 
executors,  administrators  and  as- 
signs,] or  his  or  their  lessees  or 
lessee,  shall  be  at  liberty  at  any 
time  within  the  last  summer  season 
next  before  the  end  of  the  said  term 
hereby  demised,  to  sow  such  of  the 
said  demised  premises  with  turnips 
as  shall  be  fit  and  proper  to  re- 


ceive and  grow  the  same,  with  like 
liberty  to  hoe  and  weed  the  same  at 
pleasure,  and  free  ingress,  egress, 
and  regress,  with  horses,  carts, 
servants  and  others,  for  that  pur- 
pose, and  that  the  said  J.  N.,  his 
executors,  administrators  and  as- 
signs, shall  not  suffer  any  sheep  or 
cattle  to  depasture  thereon,  or  the 
same  to  be  otherwise  destroyed  or 
damaged ; 

And  also,  that  it  shall  be  lawful 
for  the  said  J.  S.,  his  heirs  and  as- 
signs, {or  executors,  administrators 
and  assigns,]  in  the  last  year  of  the 
said  term,  to  sow  all  such  clover 
or  other  grass  seeds  as  he  or  they 
shall  think  proper,  with  the  sum- 
mer corn  to  be  sown  by  the  said 
J.  N.,  his  executors,  administrators 
or  assigns,  and  also  that  the  said 
J.  N.,  his  executors,  administrators 
and  assigns,  shall  and  will,  in  a 
husbandlike  manner,  harrow  in 
such  last-mentioned  seeds,  without 
any  allowance  for  the  same,  and 
shall  and  will  give  at  least  one 
month's  notice  in  writing,  under 
his  hand,  to  the  said  J.  S.,  his  heirs 
or  assigns,  [or  his  executors,  ad- 
ministrators or  assigns,]  or  his.  or 
their  steward  or  bailiff,  of  the  time 
of  sowing  such  summer  corn. 

Provided  always,  and  it  is  hereby 
declared  and  agreed,  that  it  shall 
be  lawful  for  the  said  J.  S.,  his 
heirs  or  assigns,  [or  his  executors, 
administrators  or  assigns,]  or  his 
or  their  surveyor,  properly  autho- 
rized, or  his  or  their  steward  or 
bailiff,  either  alone  or  with  work- 
men and  others,  twice  in  every  year 
during  the  said  term  (or  oftener  if 
he  or  they  shall  see  occasion),  at 
seasonable  times  in  the  day-time 
[on  giving  three  days'  previous  no- 
tice thereof  to  the  said  J.  N.,  his 
executors,  administrators  or  as- 
signs,] to  enter  into  and  upon  the 
messuages,  farms,  lands,  buildings 
and  premises  hereby  demised,  or 
any  part  thereof,  for  the  purpose  of 
viewing  and  examining  the  repairs 
and  other  the  state,  condition, 
cultivation,  and  husbandlike  state 
thereof;  « 

And  also,  at  any  time  or  times 

within  the  last years  of  the 

said  term,  in  like  manner  to  enter 
into  and  upon  the  said  premises  or 
any  part  thereof,  in  order  to  take  a 
schedule  or  inventory  of  the  fix- 
tures then  being  thereupon ; 

And  that  in  case  any  defects  or 


Form. 
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want  of  reparation  of  the  said  pre- 
mises or  any  part  thereof,  or  any 
removal  of  fixtures,  or  any  default 
or  mismanagement  in  the  hus- 
bandry of  the  said  lands  or  grounds, 
shall  be  there  found  or  appear,  he 
the  said  J.  N..  his  executors,  ad- 
ministrators and  assigns,  shall  and 
will,  ujxin  notice  thereof  in  writing 
being  given  t<>  him  and  them,  cause 
mil  MOB  defects  and  defaults  to  be 
forthwith  amended,  corrected,  and 
remedied  in  all  things,  and  the  said 
fixtures  to  be  forthwith  reinstated 
and  replaced. 

And  further,  that  it  shall  be  law- 
ful for  the  said  J.  S,  his  heirs  or 
assigns,  [or  his  executors,  adminis- 
trators or  assigns,]  or  his  or  their 
stewards  or  bailiffs,  or  his  or  their 
servants  or  agents,  at  any  time  or 
times  within  the  last  three  months 
next  preceding  the  expiration  or 
otherdetenniuation  of  the  said  term 

of years  hereby  demised,  to 

affix  or  set  up  a  printed  or  other  no- 
tice upon  any  conspicuous  part  of 
said  demised  premises,  (not 
upon  any  window  or  the 
thereof,)  that  the  said 
i  will  be  to  be  let  at  the  ex- 
piration of  the  said  term.  And  also 
at  any  time  or  time*  thereafter  at 
alUe»son,hle  times  in  the  dav-time 
(girlng  at  all  time*  one  day's  pre- 
vious notice  thereof)  to  enter  into 
and  upon  the  said  demised  mes- 
i  or  dwelling-house,  lands  and 
or  any  part  thereof,  to 
to  any  person  or 
shall  express  a  desire 
become  a  tenant  or  tenants 
thereof;  or  to  view  or  see  the 


persons 
to   beco 


And  also  that  be  the  said  J.  N\ 
his  executors,  administrators  or  as- 

Sifcn-i.    shall    have    the    U.K.-    of  the 

barns  and  stack  or  rick  yards  upon 

or  U-l-iu-ihtf  to  the  sai.I  pr.-mii.-s. 

,«^—  dar  of  --  next, 
after  the  end  of  the  said  demise, 

for  th-  l-tf-r  thn-shiiiK.  dressing 
and  uking  the  last  rears,  crop,  and 

aN'.  liav,-  and  n-Uin  the  use  ..f  the 
sUble  f.,r  I.MPU-..  and  a  Mpm:  f.,r 
a  -..riant  .,v-r  th-  *am-.  during 
such  tun,  «.,  l»<t  afor-Haid  ; 

And  also  thai,  notwithstanding 
anytl,ini;l,..r,.,n»,..f.,r,-r..,,tAi.,.,lt., 
tlu-r.,ntrnrv.  it  *hall  b.-  lawful  for 

U..-IA..I.I.  v.  hi*  .-i.Tt,t,.r».  admi- 
nistrators and  assigns,  at  all  times 
4nr1"t  this  demise,  to  dig  and  take 


any  quantity  of  clay  or  marie  out 
of  and  from  any  part  or  parts  of  the 
said  premises,  as  he  or  they  shall 
judge  proper,  for  the  improvement 
of  the  lands  hereby  demised,  and 
also  all  such  quantities  of  gravel  as 
shall  be  necessary  to  keep  the  roads 
in  and  upon  the  said  premises  in 
good  repair  and  condition,  but  not 
for  sale,  nor  to  carry  any  part  of 
such  clay,  marie,  or  gravel  off  th« 
said  premises; 

And  also  for  him  and  them,  at 
all  times  during  the  said  term,  to 
have  and  take  the  underwood  grow- 
ing upon  the  said  premises  (except 
as  hereinbefore  expressed),  and  also 
all  lops  of  pollard  trees  and  trim- 
mings of  timber  trees  which  have 
been  hithertofore  usually  lopped  or 
trimmed,  and  the  plashi'ngs  of  the 
quick  hedges  belonging  to  the  said 
premises,  tor  or  by  way  of  estovers, 
or  seasonable  and  sufficient  house- 
bote,  plough-bote,  cart-bote,  and 
hedge-bote,  so  that  the  same  lop- 
pings an  1  plashings  should  be  of 

years'  growth  at  the  least,  and 

be  taken  in  a  husbandlike  manner, 
and  at  seasonable  times  in  T 
without  any  let  or  interruption  of 
the  said  J.  8.,  his  heirs  or  assigns, 
[or  his  executors,  administrators  or 
assigns,]  or  any  other  person  or 
persons  whomsoever  lawfully  or 
rightfully  claiming  by,  from  or  nn- 
der  him.  them  or  any  of  them. 

And  also,  that  he  "the  said  J.  8., 
his  heirs  or  assigns,  [or  his  execu- 
tors, administrators  or  assigns,]  or 
his  or  their  steward  or  bailiff,  shall 
and  will,  when  and  as  often  as  he 
or  they  shall  be  reasonably  re- 
quested by  the  said  J.  N.,  1: 
cutors,  administrators  or  assigns, 
assign  and  set  out  to  and  for  the 
said  J.  N.,  his  executors,  adminis- 
trators or  assigns,  a  proper  and 
lumber  of  1 


r  trees  and  quan- 
tity of  timber,  as  shall  from  time  to 
time  be  requisite  for  the  repairs  of 

the   tl.H.rs.   d,,,rs.   (riit.-s.  stiles  and 

said    premises:  and    In  case  the 

sai.I   Demises  shall  IN-  destroyed  .T 

damaged  by  storm,  winds  or  tero- 

pe*a    o**  than  bv  Hfhtnii.r 

he    the    s,id   J.S..  blsh-irsoras- 

HiKim.    >r    bin    .  TerntorH.    admini* 

trators  or  assigns,]  shall  and  will 

hrthwith,    and    .ith    all    du-    ami 

proper  speed,  at  his  and  their  owm 

•  i|.um.   rebuild,  repair  and  MI.- 
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state,  or  cause  to  be  rebuilt,  re- 
paired and  reinstated,  the  same, 
as  the  case  may  require. 

Provided  always,  and  these  pre- 
sents are  upon  this  express  condi- 
tion, nevertheless,  that  if  the  said 
yearly  rent  or  sum  of  £ here- 
inbefore reserved,  or  the  said  fur- 
ther or  additional  sums  hereinbe- 
fore reserved  or  made  payable,  or 
any  or  either  of  them,  or  any  part 
thereof  respectively,  shall  be  in  ar- 
rear  and  unpaid  by  the  space  of 

days   next  after  any  of  the 

days  or  times  hereinbefore  ap- 
pointed for  the  payment  thereof; 
or  if  the  said  J.  N.,  his  executors, 
administrators  or  assigns,  shall, 
without  the  consent  in  writing  of 
the  said  J.  S.,  his  heirs  or  assigns, 
[or  his  executors,  administrators  or 
assigns,]  let,  assign,  set  over,  or 
otherwise  part  with,  or  cause  or 
procure  or  permit  or  suffer  to  be 
let,  assigned,  eet  over  or  otherwise 
parted  with,  the  same  premises  or 
any  part  thereof,  or  his  or  their 
estate  or  interest  therein ;  or  shall 
commit  any  act  of  bankruptcy  un- 
der any  of  the  statutes  now  in  force 
relative  to  bankrupts,  and  shall 
be  thereupon  adjudged  a  bank- 
rupt, or  shall  become  insolvent  or 
make  a  compromise  with  his  cre- 
ditors for  less  than  twenty  shillings 
in  the  pound;  or  shall  suffer  the 
said  lease  to  be  taken  in  execution ; 
or  shall  commit  or  knowingly  per- 
mit or  suffer  any  spoil  or  waste  in 
or  upon  the  said  premises  or  any 

part  thereof,  to  the  value  of  £ 

in  any  one  year  of  the  said  term, 
without  well  and  effectually  amend- 
ing, repairing  or  making  sufficient 
satisfaction  for  the  same,  within  the 

space  of calendar  months  next 

after  notice  in  writing  shall  have 
been  given  to  him  or  them  for  that 
purpose  under  the  hand  of  the  said 
J.  S.,  his  heirs  or  assigns,  [or  his 
executors,  administrators  or  as- 
signs,] or  willingly  or  knowingly 
do,  permit  or  suffer,  or  cause  or  pro- 
cure to  be  made,  done,  committed 
or  suffered  any  act,  deed  or  de- 
fault, or  matter  or  thing  whatso- 
ever, whereby  or  by  reason  or  means 
whereof  the  said  premises  or  any 
part  thereof,  shall  or  may  be  trans- 
ferred unto  or  come  into  the  occu- 
pation, hands  or  possession  of  any 
person  or  persons  whomsoever, 
contrary  to  the  true  intent  and 


meaning  of  these  presents;  or  shall 
neglect  or  fail  to  insure  the  said 
premises  against  loss  by  fire,  or 
neglect  or  fail  to  perform  and  ob- 
serve, or  be  guilty  of  any  breach, 
non-performance  or  non-observance 
of  any  other  the  covenants,  clauses> 
provisoes  and  agreements  by  him 
or  them  to  be  observed  and  kept, 
according  to  the  true  intent  and 
meaning  of  the  same  respectively  j 
or  if  the  said  J.  N.  shall  depart 
this  life  during  the  said  term; 
— then,  and  from  thenceforth,  ire 
any  or  either  of  the  said  cases,  this 
present  demise  or  lease,  and  the 
covenant  for  quiet  enjoyment  here1- 
inbefore  contained,  shall  wholly 
cease  and  be  void,  and  the  said 
J.  S.,  his  heirs  or  assigns,  [or  his 
executors,  administrators  or  as- 
signs,] shall  or  lawfully  may,  at 
any  time  thereafter,  enter  into  and 
upon  the  said  demised  premises  or 
any  part  thereof,  in  the  name  of  the 
whole,  and  repossess,  retain,  and 
enjoy  the  same  as  of  his  and  their 
former  estate,  and  as  if  this  present 
demise  or  lease  had  not  been  made, 
but  which  entry,  if  made,  it  i» 
hereby  agreed  shall  not  defeat,  im- 
peach, or  prejudice  any  right  of 
action  or  other  remedy  which  the 
said  J.  S.,  his  heirs  or  assigns,  [or 
his  executors,  administrators  or  as- 
signs,] might  by  law  have  had  for 
arrears  of  rent,  penal  sums  or 
breach  of  covenant,  on  the  part  of 
the  said  J.  N.,  his  executors,  admi- 
nistrators or  assigns,  to  be  paid  or 
performed  in  relation  to  the  said 
premises  or  any  part  thereof,  if  no 
such  entry  had  been  made,  any 
thing  hereinbefore  contained ,  or  any 
rule  of  law  to  the  contrary  thereof, 
in  anywise  notwithstanding. 

And  the  said  J.  S.,  for  himself, 
his  heirs,  executors  and  adminis- 
trators, doth  hereby  covenant,  pro- 
mise and  agree  with  and  to  the  said 
J.  N.,  his  executors,  administrators 
and  assigns,  in  the  manner  follow- 
ing, that  is  to  say,  that  he  the  said 
J.  N.,  his  executors,  administrators 
and  assigns,  paying  the  yearly  rent 
hereby  reserved,  at  and  upon  the 
days  and  times  and  in  the  manner 
hereinbefore  appointed  for  payment 
thereof,  and  observing  the  several 
covenants  and  agreements  herein- 
before contained,  by  him  and  them 
to  be  performed  and  kept,  shall  and 
lawfully  may  peaceably  and  quietly 
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have,  hold,  occupy  and  enjoy  the  administrators  or  assigns,  for  rc- 
measoage  or  dwelling-house,  farm,  pairing  or  insuring  the  premises 
lands  ami  pn-misfs  ln-n-by  demised,  hereby  demised,  or  other  matter  or 
for  the  term  or  time  hereby  granted  thing,  which  by  him  or  them  is  or 
without  any  hindrance,  dis-  ought  to  be  made  or  done  in  rela- 
turbanc<>,  int«'rnii>ti<>n,  claim  or  de-  tion  thereto,  and  all  penal  and  other 
maud  whatsoever,  from  or  by  him  sums  hereby  made  payable  by  him 
the  said  J.  8,  or  any  person  or  the  said  J.  N.,  his  executors,  adroi- 
pereons  claiming  by,  from  or  under  nistrators  or  assigns,  in  respect  of 
him,  th.-m  or  any  of  them.  the  same,  shall  be  deemed  and  con- 
Provided  always,  and  it  is  hereby  sidered  in  the  nature  of  a  rent  or 
lastly  agreed  and  declared,  that  nil  rents,  and  be  recoverable  by  dis- 
payments,  which  shall  or  may  be  tress  or  otherwise,  in  like  manner 
made  by  the  Raid  J.  8.,  his  heirs  or  as  the  yearly  rent  or  sum  of 

assigns,  [or  his  executors,  adminis-     £ hereinbefore  reserved. 

trators  or  assigns,]  for  or  on   the  In  witness,  &c. 
part  of  the  said  J.  N.,  his  executors, 


SECTION  II. 
Demise  by  Parol. 

We  have  seen  (a)  that  no  lease  in  writing  of  any  freehold, 
copyhold  or  leasehold  land,  made  on  or  after  the  1st  January, 
1845,  shall  be  valid,  unless  the  same  shall  be  made  by  deed. 
Bat  at  common  law  it  was  not  necessary  that  a  demise  of  land 
or  of  auy  corporeal  hereditament  should  be  in  writing ;  a 
parol  demise  was  sufficient.  By  stat.  29  C.  2,  c.  3,  s.  1,  how- 
ever, it  was  enacted,  that  "all  leases,  estates,  interests  of 
freehold  or  terms  of  years,  or  any  uncertain  interest  of,  in,  to 
or  out  of  any  messuages,  manors,  lands,  tenements  or  here- 
ditaments, made  and  created  by  livery  and  seisin  only,  or  by 
parol,  and  not  put  in  writing  and  signed  by  the  parties  so 
making  or  creating  the  same,  or  their  agents  thereunto  lawfully 
authorized  by  writing,  shall  have  the  force  and  effect  of  leases 
or  estates  at  will  only,  and  shall  not,  either  in  law  or  equity, 
be  deemed  or  taken  to  have  any  other  or  greater  force  or 
effect ;  any  consideration  for  making  any  such  parol  leases  or 
ertatei,  or  any  former  law  or  usage,  to  the  contrary  not- 
withstanding." "  Except  nevertheless  all  leases  not  exceeding 
the  term  of  three  years  from  the  making  thereof,  whereupon 
the  rent  reserved  to  th<  landlord,  during  such  term,  shall 
•mount  onto  two-third  parts  at  least  of  the  full  improved 
value  of  ti,,  thing  demised"  (b). 

The  effect  of  the*e  two  sections  is,  that  a  parol  demise  of 
corporeal  hereditament*,  for  three  years  or  lew,  whereon  two- 
third*  at  least  of  the  full  improved  value  shall  be  reserved  as 
rent,  i*  still  a  good  and  valid  demise,  at  at  common  law  (r) ; 
and  there  it  no  objection  to  its  being  at  special  in  its  terms,  an 

(a)  Antr,  p.  *.  (9)  Bdft  V.  Btqfford,  1  Cr.  JC  J. 

(fr)  WC.S.c.  8,(.S.  Ml. 
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a  demise  in  writing  (6).  But  a  parol  demise  for  a  longer 
term  than  three  years,  or  on  terms  not  warranted  by  the  second 
section  of  the  statute,  is  void  as  a  lease  for  that  term  (c),  and 
operates  merely  as  a  demise  from  year  to  year  (d).  But 
although  in  this  latter  case  the  actual  demise  is  void  by  the 
statute,  yet  if  the  lessee  enter,  and  occupy  as  tenant  from  year 
to  year,  he  will  be  deemed  to  hold  on  the  terms  of  the  demise 
in  all  other  respects,  as  far  as  such  terms  are  consistent  with  a 
tenancy  from  year  to  year  ;  for  instance,  he  will  be  bound  to 
keep  the  premises  in  tenantable  repair,  if  by  the  terms  of  the 
demise  he  was  bound  to  do  so  (c). 

As  to  incorporeal  hereditaments,  a  parol  demise  of  them  is, 
and  always  was,  altogether  void. 


SECTION  III. 
Agreement. 

Whnt.~\  We  have  seen  (/),  that  to  constitute  a  lease,  the 
operative  words  used  must  be  words  of  present  demise ;  and 
even  then,  the  instrument  may  not  be  deemed  a  lease,  if  it 
appear  clearly  upon  the  face  of  it  to  have  been  the  intention  of 
4he  parties  that  it  should  not  operate  as  such  (g}.  And  if  it  be 
not  a  lease,  it  operates  merely  as  an  agreement  for  a  lease. 

Also,  by  stat.  8  &  9  Viet.  c.  106,  s.  3,  a  lease,  required  by 
law  to  be  in  writing,  of  any  tenements  or  hereditaments,  and 
made  after  the  1st  October,  1845,  shall  be  "void  at  law," 
unless  it  be  by  deed  (h).  That  is  to  say,  it  shall  be  void  as  a 
lease ;  but  it  does  not  appear  to  have  been  the  intention  of  the 
legislature  thereby  to  prevent  its  operating  as  an  agreement 
for  a  lease  (i). 

Therefore  all  written  instruments,  not  under  seal,  purport- 
ing to  demise  corporeal  hereditaments,  and  using  words  of 
present  demise  for  that  purpose  (k).  if  made  on  or  before  the 
1st  October,  1845,  are  leases :  all  made  after  that  day,  are 
seemingly  agreements. 

And  all  such  instruments,  not  using  words  of  present  demise, 
are  but  agreements  for  leases,  and  not  leases,  whether  they 
be  under  seal  or  not,  and  whether  they  be  made  before  or 

,     (b)  Ld,  Boltonv.  Tomlin,  5  Ad.  (/)  Ante,  p.  23. 

&  El.  856.  (g)  See  Doe  v.  Morgan  et  al.,  14 

(c)  Crosby    v.    Wadgrvorth,     6  Law  J.  5,  cp.    Doe  v.  Clark,  Id. 
East,  602.  233,  qb. 

(d)  Clayton  v.Blakey,  8  T.  E.  3.  (h)  See  ante,  p.  2. 

Doev.  Bell,  5  T.  R.471.  (i)  See   Burton   v.    Revell,     16 

(e}  Richardson  etal.v.  Gifford,  Law  J.  85,  ex.    Ardenv. Sullivan, 

1  Ad.  &  El.  52 ;  and  see  Beale  et  al.  19  Law  J.  268,  qb. 

v.  Saunders  et  al.,  3  Bing.  N.  C.  (ft)  See  ante,  p.  23.- 
850. 
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after  the  time  above  mentioned.  The  reader  will  find  a 
number  of  instances  of  such  agreements  mentioned  ante, 
pp.  23,  24,  25. 

Its  Affect.]  The  distinction  between  a  lease  and  an  agree- 
ment, in  effect,  is  very  material,  and  should  be  carefully  kept 
in  view.  By  a  lease,  immediately  upon  its  execution,  the 
lessee  acquires  an  interesse  termini ;  and  upon  his  entry  into 
the  demised  premises,  the  term  is  fully  vested  in  him.  By  an 
agreement,  he  acquires  no  legal  interest  in  the  term,  or  in 
the  hind  demised,  nor  can  he  set  it  up  as  a  defence  to  an  eject- 
ment against  him  j  it  operates  however,  in  most  cases,  as  a 
licence  to  enter  upon  the  premises  agreed  to  be  demised,  and 
in  all  cases,  if  the  intended  landlord  afterwards  refuse  to  grant 
the  lease,  it  gives  the  intended  tenant  a  right  to  file  a  bill  in 
equity,  to  enforce  a  specific  performance  of  the  agreement,  or 
to  maintain  an  action  of  assumpsit  for  damages,  if  any  damage 
have  been  sustained  (Z).  But  after  the  tenant  has  entered  upon 
the  premises,  and  paid  rent,  he  then  becomes  tenant  from  year 
to  year  (IM),  if  there  be  nothing  in  the  agreement  to  the  con- 
trary (n).  Even  where  no  rent  was  mentioned  in  the  agree- 
ment, but  the  tenant  was  let  into  possession,  and  he  paid  a 
certain  rent  for  two  years,  it  was  holden  that  this  created  a 
tenancy  from  year  to  year  (o).  So,  where  the  tenant  was  ad- 
mitted into  possession,  under  an  agreement  at  a  certain  rent, 
and  no  rent  was  in  fact  paid,  but  in  an  account  stated  between 
the  landlord  and  him,  he  was  charged  with  half-a-year's  rent, 
and  although  he  disputed  the  amount  at  first,  yet  he  after- 
wards admitted  it  t<>  be  correct,  and  owing  from  him:  this 
was  holden  to  be  equivalent  to  a  payment  of  rent,  in  creating 
a  tenancy  from  year  to  year,  and  that  the  landlord  might  dis- 
train for  it  (/>).  But  if  there  be  no  payment  of  rent  (q),  and 
no  such  hnpttad  admission  of  a  tenancy,  as  is  above  mentioned, 
or  other  circumstances  from  which  a  tenancy  can  be  implied, 
no  such  tenancy  can  be  deemed  to  be  created  by  the  mere 
occupation  of  the  party,  nor  can  he  be  treated  as  tenant  frnm 
year  to  year.  So,  where  a  party  was  let  into  possession,  and  a 
written  agreement  was  made  out  and  read  to  him,  and  he  was 
to  find  a  surety,  and  sign  the  agreement  on  a  future  day, 
neither  of  which  he  did  :  it  was  holden  that  thin  did  not  create 
any  tenancy  (r).  So,  if  a  man  get  into  a  house,  without  the 

(I)  8w    friee    ».    William*,    1         (o)  Knight  T.  limnttt,  9  King. 

(m)  Do*\.9mUM,lU*o.*Rj.  ( p)  Com  T.  Btnt  tt  aL,  6  BlBf. 

187.    JjL  BoUon  r.  Tomlin,  6  Ad.  185 

*B1.8M;M*I»ffM»v.Cbr<frr<0A<,  (q)  Dot  T.  Pull**,  *  Blnf.  N.  C. 

4  BMt,  90.  74U. 

(n)  Atfuritont T.  BotUtck,  2  Mto.  (r)  Dot  T.  Ctrtwright,  8  B.  fc  A . 
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privity  of  the  landlord,  and  they  afterwards  enter  into  a  nego- 
tiation for  a  lease,  but  differ  about  the  terms :  this  does  not 
create  any  tenancy  from  year  to  year  («<?). 

After  a  tenancy  from  year  to  year  is  thus  created,  the  tenant 
will  be  deemed  to  hold  in  other  respects  according  to  the 
terms  and  stipulations  of  the  agreement  (£) ;  he  may  forfeit 
his  term  by  a  non-compliance  with  them,  if  there  be  a  clause 
in  the  agreement  to  that  effect  (u}  ;  and  the  landlord  may  dis- 
train for  any  arrears  of  rent  (v).  Neither  of  them,  however, 
can  put  an  end  to  that  tenancy,  without  a  regular  notice  to 
quit,  or  by  executing  the  lease  which  is  the  subject  of  the 
agreement. 

Stamp.']  If  the  agreement  be  not  under  seal,  it  requires 
merely  the  ordinary  agreement  stamp,  of  2s.  6d.  (w). 

But  if  the  agreement  be  under  seal,  it  requires  a  stamp  of 
1Z.  15s.,  as  a  deed  "not  otherwise  charged"  in  sch.  1  to 
stat.  55  G.  3,  c.  184,  tit.  "  Deed"  (#). 

Form  of  it.']  There  is  no  particular  form  required  for  an 
agreement  for  a  lease.  Any  memorandum  for  a  contract, 
signed  by  the  parties,  by  which  one  agrees  to  let,  and  the  other 
to  take,  the  premises  intended  to  be  demised,  describing  them 
shortly,  and  stating  the  rent  and  term,  and  from  what  time  the 
latter  shall  commence,  will  be  sufficient.  It  is  advisable,  how- 
ever, to  insert  in  it,  fully  and  explicitly,  not  only  the  terms 
generally  of  the  holding,  but  all  the  covenants  which  are  to  be 
contained  in  the  intended  lease,  that  there  may  be  no  mis- 
understanding or  dispute  about  them  afterwards.  If  the 
agreement  contain  no  stipulation  on  the  subject  of  covenants, 
the  tenant  may  object  to  any  lease  afterwards  tendered  to  him, 
which  contains  any  other  than  usual  covenants  (y).  As  to 
what  shall  be  deemed  usual  covenants,  see  ante,  p.  41.  If  the 
agreement  be  for  an  underlease,  the  tenant  also  in  prudence 
should  inform  himself  of  the  covenants  contained  in  the  head 
lease  (z). 

The  following  are  forms  of  agreements  for  leases :  — 

(s)  Doev.  Quigley,  2  Camp.  505.  (TO)  7  &  8  Viet.  c.  21,  ss.  1,  2, 

(t)  Ld.  Bolton  v.  Tomlin,  5  Ad.  and  sch. 

&  El.  856.  O)  Clayton  v.  Burtensharc,    5 

(u)  Doe  v.  Amey,  12  Ad.  &  El.  B.  &  C.  41  ;  and  see  ante,  p.  43. 

476.  (y}  Propert  v.  Parker,  3  Mylne 

(r)  Mann  v.  Lovejoy,  Ry.  &  M.  &  K.  280. 

355.  (z)  See    Coster    y.    Collinge,    3 
Mylne  &  K.  283. 
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Articles  of  Agreement  entered  into 

this day  of ,  A.  D. , 

Between  J.  S.,  of ,  of  the 

one  part,  and  J.  N.,  of ,  of 

the  other. 

The  said  J.  8.,  in  consideration 
of  the  rents,  covenants,  and  agree- 
ments hereinafter  mentioned,  on 
the  part  of  the  said  J.  N.,  his  exe- 
cutors, administrators  and  assigns, 
to  be  paid,  performed  and  observed, 
doth  hereby  contract  and  agree  with 
the  said  J.  N.,  his  executors,  admi- 
nistrators and  assigns,  that  he  the 
said  J.  S~  his  heirs  or  assigns,  [or 
his  executors,  administrators  or  as- 
signs,] shall  and  will,  on  or  before 
the day  of now  next  en- 
suing, upon  request  made  to  him 
or  them  in  writing  under  the  hand 
of  the  said  .1.  N.,  his  executors,  ad- 
ministrators or  assigns  for  that 
purpose,  grant  and  execute  unto 
the  said  J.  M,  his  executors,  ad- 
ministrators and  assigns,  a  good 
and  effectual  demise  or  lease,  to  be 
prepared  by  the  counsel  or  solicitor 
of  the  s«id  ."^..hUhe.^  or  assigns. 
[or  his  executors,  administrators 
or  assigns,!  of  all  that  messuage  or 
tenement  [Ac.],  together  with  all 
and  singular  the  fixtures  (not  be- 
longing to  the  outgoing  tenant 
thereof),  now  being  in  or  upon  the 
said  messuage  or  premises:  To  hold 
the  same  unto  the  said  J.  N.,  his 
executors,  administrators  and  as- 
signs, for  the  term  of years, 

to  be  computed  from  the day 

of ,  at  the  yearly  rent  of  £ , 

clear  of  all  taxes,  deductions  and 
abatements  whatsoever  (except  the 
land-tax,  Ian  rty  tax 

ai:dsewers-r.iU-  .tola- j.avahle.juar- 

terlyontbe dayof-— ,  the 

day  of ,  the  day  of , 

and  the dayof ,ineachyear. 

And     the     HJli',1    J.I.     his     he.Vsor 

.iK.u-rm...,r  his  exemt..rs.  a<lmiiii 
trators  or  assign*,]  shall  and  will, 
within from  the  date  hereof, 

f:irni-h  *r,,rrer-  nl.-truct  ..f  |,is  or 

the   *.|irit,,r..r    r..iinM-|    ,.f   the   HHiil 

J.  N.,  who  shall  be  at  liberty  to 
inspect  the  deeds  and  evidences 

th.-r.-ii,  ihatrtMai  tt  n*m4  to, 
for  the  purpose  of  ascertaining  the 


power  ofthe  said  J.  S.  to  grant  the 
said  intended  lease. 

And  it  is  hereby  declared  and 
agreed,  that  there  shall  be  con- 
tained in  the  said  lease,  and  in  the 
counterpart  thereof,  by  and  on  the 
part  of  the  said  J.  N.,  his  execu- 
tors, administrators  and  assigns,  a 
covenant  for  payment  of  the  said 
yearly  rent  in  the  manner  and  at 
the  times  aforesaid,  and  all  taxes, 
assessments  and  other  deductions 
(except  as  aforesaid),  during  the 
said  term  [unless  for  such  part  of 
the  said  premises  as  shall  be  un- 
tenantable by  reason  of  fire,  storm 
or  tempest,  in  which  case  a  rea- 
sonable reduction  or  abatement 
shall  be  made  as  hereinafter  is 
mentioned] ; 

And  also  a  covenant  to  keen  Un- 
said messuage  or  tenement  with 
tin-  appurtenances  in  substantial 
and  tenantahle  repair,  in  all  things, 
during  the  said  term  [damage  by 
fire,  storm  or  tempest  only  ex- 
cepted]; 

And    also   to    paint,   paper,  and 
whitewash  the  said  premises,  in  the 
.  :•  ofthe  said  term,  and  also 
to  bear  a  proportionable  part  of  the 
j'niriiiK    party-walls, 
and  of  repairing  and  cleansing  tin- 
common  sewers  and  watercourses 

belom/ine;  to    the    said  pivii:. 

common  with  others:  with  liberty 
for  the  said  .1.  S.,  his  heirs  and 
assigns,  [or  his  executors,  adminis- 
trators and  assigns,]  or  his  or  their 
surveyor,  at  any  time  and  from  time 
to  time  during  UMMid  term  • 
upon  the  premises  at  all  seasonable 

times  (giving  days'  p 

notice  thereof),  to  examine  into  the 
state  of  the  repairs  tl 

And  also  at  any  time  within  the 
last  six  months  of  the  said  term,  on 
hk.  notice  being  given,  to  take  an 
ry  of  the  fixtures ; 

And  iiNo  to  /itnx  upon   some  ron- 

of        the 


notice  of  t) 

let,  at  the  expiration  of  the  said 

term.   ;.„.!  to  *li..w  the,,,  to  all  IKT- 
hons  .!•  -inn.:  to  HI  the  sum.-. 

A  M.I  ;•!•«.  ll.Ht  the  Mii.l.l.V  shall 

not  assign  over,  underlet  or  other- 
wise part  with  the  said  premises  or 
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any  part  thereof,  or  his  interest 
therein,  without  the  consent  in 
writing  of  the  said  J.  S.,  his  heirs 
or  assigns,  [or  his  executors,  ad- 
ministrators or  assigns,]  with  a 
proviso  nevertheless  that  such  con- 
sent shall  not  be  unreasonably  with- 
held, nor  any  sum  of  money  or 
other  premium  be  required  for 
granting  the  same ; 

Nor  without  the  like  consent 
carry  on  or  suffer  to  be  carried  on, 
upon  any  part  of  the  said  premises, 
the  trade  or  business  of  an  ale- 
house-keeper, butcher,  baker,  tal- 
low-chandler, soap-maker,  work- 
ing-smith, or  any  other  noxious, 
offensive  or  noisy  trade  or  busi- 
ness whatsoever ; 

Nor  permit  any  sale  by  public 
auction  to  be  at  any  time  had  upon 
the  premises. 

And  also  a  proviso  empowering 
the  said  J.  S.,  his  heirs  and  as- 
signs, [or  his  executors,  adminis- 
trators and  assigns,]  to  re-enter 
upon  the  said  premises,  on  non- 
payment of  the  said  yearly  rent 

by  the  space  of  days  next 

after  the  same  shall  become  due,  or 
on  the  bankruptcy  or  insolvency  of 
the  said  J.  N.,  or  on  non-perfor- 
mance of  any  of  the  covenants  to 
be  contained  in  the  said  lease  on 
the  tenant's  part  to  be  performed. 

And  also,  all  such  other  reason- 
able covenants,  clauses,  and  agree- 
ments by  and  on  the  part  of  the 
said  J.  N.,  his  executors,  adminis- 
trators and  assigns,  as  are  usual 
and  proper  in  leases  of  a  like  na- 
ture :  and  in  case  of  dispute  or  dif- 
ference of  opinion  between  the  said 
J.  S.,  his  heirs  or  assigns,  [or  his 
executors,  administrators  or  as- 
signs,] and  the  said  J.  N.,  his  exe- 
cutors, administrators  or  assigns, 
in  respect  thereof,  the  same  shall 
be  referred  to  three  arbitrators  to 
be  named,  as  is  usual  in  other  cases 
of  submission  to  arbitration. 

And  the  said  J.  N.  doth  hereby, 
for  himself,  his  executors,  adminis- 
trators and  assigns,  promise  and 
agree  to  accept  of  the  said  lease, 
and  to  execute  a  counterpart  of 
the  same. 

And  it  is  hereby  further  declared 
and  agreed,  that  the  said  lease 
shall  contain  on  the  part  of  the 
said  J.  S.,  his  heirs  and  assigns, 
[or  his  executors,  administrators 
and  assigns,]  if  required  by  the 


said  J.  N.,  his  executors,  adminis- 
trators or  assigns,  a  covenant  or 
declaration  that  he  the  said  J.  S. 
hath  full  and  sufficient  power  and 
authority  to  grant  the  said  lease 
on  the  terms  and  conditions  therein 
contained ; 

And  also  a  proviso  for  the  sus- 
pension or  reasonable  abatement  of 
the  rent  thereby  to  be  reserved 
during  so  much  of  the  said  term  of 

years,  as  the  said  premises  or 

any  material  part  thereof  shall  re- 
main uninhabitable  or  useless,  by 
reason  of  fire,  storm  or  tempest; 
with  a  provision  for  referring  the 
same  to  arbitration,  in  case  of  any 
dispute  in  respect  of  the  time  or 
proportion  of  such  suspension  or 
abatement. 

And  also  a  covenant  by  and  on 
the  part  of  the  said  J.  S.,  his  heirs 
and  assigns,  [or  his  executors,  ad- 
ministrators or  assigns,]  to  rebuild 
or  repair,  in  a  substantial  manner, 
and  with  all  proper  expedition,  such 
parts  of  the  said  premises  as  shall 
be  consumed  or  damaged  by  fire, 
storm  or  tempest ; 

And  also  that  the  said  J.  N.,  his 
executors,  administrators  and  as- 
signs, duly  paying  the  yearly  rent, 
and  performing  and  observing  the 
covenants  and  agreements  in  the 
said  lease,  to  be  reserved  and  kept 
respectively,  shall  hold  and  enjoy 
the  said  premises  during  the  said 
term,  free  from  disturbance  by  the 
said  J.  S.,  his  heirs  or  assigns,  [or 
his  executors,  administrators  or 
assigns,]  or  any  person  claiming 
under  or  in  trust  for  him  the  said 
J.  S.  [or  any  of  his  ancestors]. 

And  moreover  a  covenant  on  the 
part  of  the  said  J.  S.,  his  [heirs], 
executors,  administrators,  and  as- 
signs, that  he  and  they  will,  at  the 
request  and  expense  in  all  things  of 
the  said  J.  N.,  his  executors,  admi- 
nistrators or  assigns,  execute  any 
such  further  assurance  to  him  and 
them,  as  shall  be  deemed  requisite 
for  securing  such  quiet  enjoyment 
as  aforesaid. 

And  it  is  also  further  agreed  by 
and  between  the  parties  hereto,  that 
there  shall  be  contained  in  the 
lease,  so  to  be  granted  as  aforesaid, 
a  proviso  empowering  either  of 
them  the  said  parties,  their  re- 
spective heirs,  executors,  adminis- 
trators or  assigns,  to  determine  the 
said  lease  at  the  end  of  the  first 
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seven  or  fourteen  years  of  the  said 

term  of years,  on  giving  six 

months'  notice  thereof. 

And  it  is  further  agreed  and  de- 
clared that  the  destruction  <>t  the 
said  premises  by  tin-,  or  other  cause, 
shall  not  vacate  the  present  con- 
tract, but  that  the  same  shall  re- 
main in  force  as  if  no  such  acci- 
dent had  happened.  And  it  is 
hereby  lastly  agreed  and  declared, 
that  tlic  cii-ciiM.-  L-f  tin-so  pix-sents, 


and  of  such  lease  and  counterpart 
as  aforesaid,  including  a  reasonable 
fee  to  the  counsel  of  the  said  J.  S.f 
his  heirs  or  assigns,  [or  his  execu- 
tors, administrators  or  assigns,]  to 
prepare  or  settle  the  said  lease, 
shall  be  borne  and  paid  by  the  said 
J.  N.,  his  executors,  administra- 
tors or  assigns  [or  equally  by  and 
between  the  said  parties  hereto]. 
In  witness,  fee. 
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Articles  of  Agreement  entered  into 

this day  of ,  A.  D. , 

Between  J.  S.,  of ,  of  the 

one  part,  and  J.  X.,  of ,  of 

the  other  part. 

The  said  J.  8.  in  consideration  of 
the  rents,  covenants  and  agree- 
ments hereinafter  mentioned,  on 
the  part  of  the  said  J.  N.,  his  exe- 
cutors, administrators  and  assigns, 
to  be  paid,  performed  and  observed. 
doth  hereby  contract  and  agree 
with  the  said  J.  N,  his  executors, 
administrators  and  assigns,  that 
he  the  said  J.  S.,  his  heirs  or  as- 
signs, [or  his  executors,  adminis- 
trate or  aasiinis.]  shall  and  will. 

on  or  before  the day  of 

now  next  ensuing,  upon  request 
made  to  him  or  them  in  writing 
under  the  hand  of  the  said  J.  N, 
administrators  or  as- 


administrators     and    as- 
signs,   a    good    and  effectual  de- 

mi^  or  leaw. 
prcved  by  the 
.J.S.,  o 


leaw.  t/.  be  j.n-imre.l  .,riiu- 
of  the  s»id 


.1 :  To  hold  tho  same  nto  t 
•aid  J.  N,  Us  executors,  adminl 
trators  and  assicna.  for  the  tor 


rant  of  t, ,  clear  of  all   taxes, 


ever  (except  the  land-tax,  landlord's 
property  tax  and  sewers-rate),  to  be 
paid  quarterly,  at  Lady-day,  Mid- 
summer, Michaelmas,  and  Christ- 
mas, in  each  year,  with  an  addi- 
tional rent  of  -  per  acre,  for 
converting  arable  into  pasture,  or 
pasture  into  arable  land. 

And  it  is  hereby  declared  and 
agreed,  that  there  shall  be  contained 
in  the  said  lease,  and  in  the  coun- 
terpart thereof,  by  and  on  the  part 
of  the  said  J.  N.,  his  executors,  ad- 
ministrators and  assigns,  a  cove- 
nant for  payment  of  the  said  yearly 
rent  in  the  manner  aforesaid,  and 
all  taxes,  assessments  and  other 
deductions,  except  as  aforesaid, 
during  the  said  term,  [save  only 
e  as  the  said  pro- 


by 


during  such  time  as 

raise*  shall    be    untenantable 

reason  of  fire,  storm   or 

in    which    cane    a    proportionate 

abatement  is  to  be  made  by  reason 

there.,f]. 

And  also  a  covenant  to  keep  the 
said  messuage,  barns,  buildings, 
and  premises,  with  the  appurte- 
nances, in  substantial  and  tenant- 
able  repair  in  all  thing*  during  the 
said  term,  [damage  I 
or  tempest  only  excepted,]  the  said 

.I.S..I.M  heirs   or   nssip.H.   >r  Ills 
executors,    administrators   or    •*- 

signs.-   f,,,,hng    p..»gli    timber   for 
that  i>urj.<.He  ; 

And  also  to  Insure  the  same 
against  loss  by  fire  in  the  sum  of 

With  liberty  for  the  said  J.  8., 
his  heirs  or  assigns,  [or  his  exe- 
eutors.  administrators  or  assigns,] 
or  his  or  their  surveyor,  alone  or 

mint    at    all    sessnnsbls    times 
(flftH  thrc.-diiys   i..,tir,:UuTi..f, 


66 


Agreement  for  a  Demise. 


to  examine  into  the  state  of  the 
repairs  thereof; 

And  also,  at  any  time  in  the  last 
six  months  of  the  said  term,  vipon 
like  notice,  to  take  an  inventory  of 
fixtures ; 

And  also  to  affix  upon  some 
conspicuous  part  of  the  premises, 
notice  of  the  premises  being  to  be 
let  at  the  expiration  of  the  said 
term,  and  to  show  them  to  all  per- 
sons desiring  to  see  the  same ; 

And  further,  that  the  said  J.  N. 
shall  not  assign  over,  underlet,  or 
otherwise  part  with  the  said  pre- 
mises, or  any  part  thereof,  or  his 
interest  therein,  without  the  consent 
in  writing  of  the  said  J.  S.,  his 
heirs  or  assigns,  [or  his  executors, 
administrators  or  assigns,]  with  a 
proviso  nevertheless  that  such  con- 
sent shall  not  be  unreasonably 
withheld,  nor  any  sum  of  money 
or  other  premium  required  for 
granting  the  same ; 

And  in  the  said  lease  shall  also 
be  contained  all  usual  and  other 
proper  covenants  on  the  part  of  the 
said  J.  N.,  his  executors,  adminis- 
trators and  assigns,  for  using  and 
managing  the  said  demised  land, 
ground  and  premises,  in  a  husband- 
like  manner  in  all  respects,  and  in 
particular,  covenants  to  cut  down 
and  destroy  all  noxious  weeds 
growing  thereon ;  to  lay  open  and 
spread  the  ant-hills  and  mole-hills; 
drain  the  wet  and  springy  parts  of 
the  lands;  tether  and  fold  upon 
the  said  premises  the  sheep  and 
other  cattle  which  shall  be  kept 
thereon;  spend  and  use  upon  the 
premises  and  convert  into  dung  or 
compost  with  neat  beast  or  other 
cattle,  the  hay,  straw,  chaff,  fodder, 
and  estover,  which  shall  be  pro- 
duced therefrom,  and  spread  and 
bestow  the  same  upon  the  lands 
requiring  the  same;  prune  and 
make  new  the  quick  and  other 
hedges,  and  protect  the  same  and 
the  young  trees  from  cattle  and 
other  injury,  and  keep  the  orchards 
well  stocked  with  fruit  trees  of  the 
best  kind; 

And  also  covenant  that  the  said 
J.  N.,  his  executors,  administrators 
or  assigns,  shall  not  cut  down  or 
destroy  any  timber  or  timber-like 
trees  (except  for  necessary  repairs) ; 

Nor  cut  or  plash  the  quick  hedges, 
under years'  growth  ; 

Nor  grow  more  than  two  succes- 
sive crops  of  corn,  grain,  or  pulse, 


on  the  arable  land,  without  a  sum- 
mer tilling,  and  sowing  turnips 
thereon,  and  feeding  off  the  same, 
the  first  or  second  of  the  said  crops 
to  be  wheat,  and  the  other  two, 
barley,  oats  or  pulse,  and  the  last 
of  the  said  crops  to  be  mixed  with 
clover  and  trefoil  seed ; 

Nor  take  more  than  crops 

off  the  said  lands,  without  laying 
down  the  same  with  clover  or  other 
grass  for  the  space  of  one  year ; 

Nor  mow  for  hay  any  of  the 
meadow  or  pasture  grounds  oftener 
than  once  in  each  year;  nor  the 
clover  or  other  artificial  grass  sown 
on  the  arable  land  of  the  second 
year's  lying; 

Nor  convert  into  tillage  any  of 
the  meadow  or  pasture  land. 

And  also  covenants  that  the  said 
J.  N.,  his  executors,  administrators 
and  assigns,  will,  in  the  last  year  of 
the  said  demise,  lay  all  the  corn  in 
the  barns,  and  thresh  out  the  same 
in  the  ensuing  winter,  upon  the  said 
premises,  and  leave  the  straw  and 
chaff  for  the  said  J.  S.,  his  heirs 
and  assigns,  [or  his  executors,  ad- 
ministrators and  assigns,]  without 
any  allowance  for  the  same,  and 
spread  and  dispose  of  the  dung  and 
compost  produced  in  the  last  year 
of  the  said  term  in  such  manner  as 
the  said  J.  S.  may  direct; 

And  at  the  end  of  the  said  term 
leave  one-half  of  the  hay  of  the  last 
year's  growth  for  the  benefit  of  the 
said  J.  S.,  his  heirs  or  assigns,  [or 
his  executors,  administrators  or  as- 
signs,] or  his  or  their  incoming 
tenant,  on  being  allowed  the  value 
thereof; 

And  in  which  said  lease  shall  also 
be  contained  a  proviso  or  liberty 
for  the  said  J.  S.,  his  heirs  or  as- 
signs, [or  his  executors,  adminis- 
trators or  assigns,]  to  enter  at  all 
times  upon  the  demised  premises  to 
fell  timber,  and  to  fish,  hunt  and 
sport  on  the  said  premises,  and  to 
prosecute  depredators  in  the  name 
of  the  said  J.  N.,  his  executors, 
administrators  or  assigns ; 

And  also,  in  the  last  summer  of 
the  said  term,  to  sow  any  of  the 
land  with  turnips ;  and  in  the  last 
year  of  the  said  term  to  sow  clover 
or  other  grass  seeds  with  the  corn 
sown  by  the  said  J.  N.,  his  exe- 
cutors, administrators  or  assigns, 
to  be  harrowed  in  by  him  and 
them ; 

And  also,  within  the  said  last  year 
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of  the  term,  take  inventories  of  fix- 
and  fix  up  notice  of  the 
premises  being  to  be  let,  as  and 
when  the  said  J.  S.,  his  heirs  or 
Assigns,  [or  his  executors,  adminis- 
trators or  assigns,]  shall  think  pro- 
per, and  with  free  ingress,  egress 
•tad  fogress  for  all  or  any  of  the 
said  purposes. 

.  And  in  the  said  indenture  of  lease 
shall  be  contained  a  proviso  em- 
powering the  said  J.  S.,  his  heirs  or 
assigns,  [or  his  executors,  adminis- 
trators or  assigns,]  to  re-enter  upon 
the  said  premises  as  of  his  t' inn.-r 
estate,  in  case  the  said  rent  shall  be 

in  arrear  for days ;  or  the  said 

<J .  N ..  his  executors,  administrators 
or  assigns,  shall,  without  such  con- 
sent as  aforesaid,  assign  or  part 
with  the  said  premises  or  any  in- 
terest therein,  or  fail  in  observing 
any  of  the  covenants  or  agrvvmfiits 
therein  contained,  or  shall  become 
bankrupt  or  insolvent ; 

Together  with  all  such  other 
reasonable  covenants,  clauses  and 
agreements  by  and  on  the  part  of 
tbe  said  J.  N,  his  executors,  ad- 
ministrators or  assigns,  as  are 
usual  or  proper  in  leases  of  a  like 

Iliit'ilV. 

And  the  said  J.  N.  doth  hereby 

forliiniM-lf.  his.-x,-c«t..rs.  adinims- 
tratoTB  or  assigns,  promise  and 
»jrn-  t..  acr.-pt  ..f  th.-  said  !,•»•*•. 
and  to  execute  a  counterpart  of  the 

And  it  is  hereby  further  declared 
and  airm-d.  that  t'hi-  said  !•«*•  shall 
contain,  on  the  part  of  the  said 
J.  8,  his  heirs  and  assigns,  [or  his 
executors,  administrators  and  as- 
sign*,] a  covenant  that  the  said 
J.  H.  hath  lawful  and  full  authority 
to  grant  tbe  said  lease ; 

And  «U.'  a  I.PIVJS.,  f.-r  th,-  sus- 
pMMlnn  or  abatement  of  the  re- 
ferred rant,  during  so  much  of  the 


Mid  term  M  any  part  of  the  said 
In  uninhabit- 

J,v   r.-RHon  .,f  tirr, 
with  reference 
to  arbitration;  In  case  of  any  dis- 

put-  iii   r.-K|»-rt..f  th-  tin.,-  ,.r  pr.>- 


to  rebuild  or  repair  such  part  of  the 
said  premises  as  shall  be  so  con- 
sumed or  damaged ; 

And  also  that  the  said  J.  N.  may, 
at  all  times  during  the  said  demise, 
dig  and  take  away  marie  and  clay 
for  the  improvement  of  the  lands 
demised,  and  also  sufficient  gravel 
to  ki'cp  the  roads  in  and  upon  the 
said  premises  in  good  repair ; 

And  also  that  he,  the  said  J.  N., 
may  plash  the  quick  hedges  and 
underwood  growing  upon  the  said 
premises,  and  the  tops  of  pollard 
trees  and  trimmings  of  timber  trees 
for  reasonable  estovers,  viz.,  cart, 
fire,  and  hedge-bote; 

And  that  the  said  J.  S.  shall 
provide  or  allow,  upon  the  said 
premises  or  within  three  miles 
thereof,  necessary  rough  timber  on 
the  stem,  bricks,  tiles  and  lime,  for 
the  repairs  of  the  said  premises, 
and  the  fences  and  gates  belonging 
thereto,  when  and  as  often  as  the 
same  shall  be  necessary ; 

A  nd  also  to  permit  the  said  J.  N ., 
his  executors,  administrators  and 
assigns,  to  have  the  use  of  the  barns 

and  rick-yards  until  the day 

of next  after  the  end  of  the 

said  term ; 

And  the  said  lease  shall  also  con- 
tain a  covenant  by  and  on  the  part 
of  the  said  J.  3.,  his  heirs  and  as- 
signs, [or  his  executors,  adminis- 
trators and  assigns,]  for  quiet  enjoy- 
ment by  the  said  J  N .,  his  executors, 
administrators  and  assigns,  on  his 
and  their  paying  the  rent,  and 
].. -rf.  inning  and  observing  the  cove- 
nants and  airivnn.-iits  in  the  said 
lease  to  be  contained  respectively ; 
and  tor  further  assurance  in  respect 
thereof  if  n-ijuirnj. 

And  it  is  h.-rrhy  further  agreed 
and  declared,  that  the  destruction 
of  any  part  of  the  said  premises  by 
fire  or  other  accldm: 

date  hereof  and  the  said day  of 

,  shall  not  vacate  or  affect  the 

present  contract 

And  it  is  hereby  lastly  agreed, 

that    !!„•    Kni.l  .1     N:,    his  rx.-tutMrs. 

administrators   or   assigns,    shall 

th,    ,•«,«-.. f    th.s,.    J.n- 


!      ! 

m-nU,  and  <.f  dnrh  IraM  or  counter- 
part M  sftVMld,  in.  lndink-  a  n-a- 
sonable  fee  to  counsel  to  prvpare 


In  witness,  JM. 
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SECTION  IV. 
Implied  Contracts. 

Tenancy,  when  implied.'}  It  has  been  already  mentioned  (a) 
that  where  there  is  merely  an  agreement  for  a  lease,  and  the 
intended  lessee  is  let  into  possession  under  it,  and  pays  rent 
for  it  to  the  lessor,  a  tenancy  from  year  to  year  is  thereby  im- 
pliedly  created  (6) ;  unless  there  be  something  in  the  a'gree- 
ment,  which  shows  the  intention  of  the  parties  to  have  been 
clearly  otherwise  (e)  j  or  that  the  circumstances  under  which 
the  payment  was  made  (and  which  may  be  proved  by  either 
party)  repel  the  implication  (d).  Even  where  the  amount  of 
the  yearly  rent  was  not  mentioned  in  the  agreement,  but  the 
tenant  paid  a  rent  certain  for  two  years,  it  was  holden  that  an 
implied  tenancy  from  year  to  year  was  thereby  created  (e). 
So  where,  although  the  rent  was  specified  in  the  agreement, 
yet  none  was  actually  paid;  but  the  landlord  charged  the 
tenant  with  half-a-year's  rent  in  an  account  he  furnished  to 
him,  and  the  tenant,  although  at  first  he  disputed  the  amount, 
yet  afterwards  admitted  that  half-a-year's  rent  was  due,  nam- 
ing the  amount,  and  the  account  was  altered  accordingly :  this 
admission  was  holden  to  be  equivalent  to  a  payment  of  rent, 
in  creating  a  tenancy  from  year  to  year  (/ ).  But  where  by 
the  agreement  the  parties  expressly  state  that  the  tenancy  is 
to  be  at  will,  a  tenancy  from  year  to  year  cannot  be  pre- 
sumed (<?).  Where  no  rent  has  been  paid  (h),  nor  any  thing 
done  which  is  equivalent  to  it,  this  tenancy  cannot  be  implied. 
So  where  A.  had  let  premises  to  B.  at  a  certain  rent,  and  B. 
being  under  a  notice  to  quit  at  Michaelmas,  A.  agreed  with  C. 
to  give  him  a  lease  of  the  premises  at  an  increased  rent  for  a 
term  of  years,  to  commence  at  Michaelmas,  and  agreed  to  put 
the  premises  in  repair  before  that  time  ;  C.  was  let  into  pos- 
session, but  A.  did  not  repair  the  premises,  nor  was  any  lease 
executed :  it  was  holden  that  C.  was  not  to  be  considered  as 
holding  at  the  advanced  rent,  or  as  continuing  at  the  rent  pre- 
viously paid  by  B.,  but  was  liable  merely  for  such  a  reasonable 
rent  as  the  premises  were  worth  (i).  So  where  there  was  a 
negotiation  for  a  letting,  and  the  agreement  drawn  and  ap- 

(a)  Ante,  p.  61.  (e)  Knight  v.  Bennett,  3  Bing. 

(ft)  Doe  v.  Smith,  1  Man.  &  Ry.  861. 

187.  (/)  Cox  v.  Bent,  5  Bing.  185. 

(e)  Athergtone  v.  Bostoch,  2  M.  (g)  Doe  v.  Cox,  17  Law  J.  3,  qb. 

&  Gr.  511.    Richardson  v.  Lang-  (h)  Doe  v.  Pullen,  2  Bing.  N.C. 

ridge,  4  Taunt.   128  ;  and  see  Doe  749.    Doe  v.  Wood,  15  Law  J.  41, 

d.  Anglesey  v.  Roe,  2  D.  &  R.  565.  ex. 

(d)  Doe  v.    Crago,   17   Law   J.  (i)  Mayor,  Sfc.   of  Thetford  v. 

268,  cp.  Tyler,  15  Law  J.  33,  qb.     ' 
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proved  of  by  the  tenant,  but  he  was  to  find  a  person  as  surety, 
and  he  neither  found  the  surely  nor  executed  the  agreement : 
it  was  holden  that  no  implied  tenancy  from  year  to  year  was 
thereby  created  (A).  So  where  a  man  got  into  possession  of  a 
house,  without  the  privity  of  the  landlord,  and  although  they 
afterwards  entered  into  a  negotiation  for  a  lease,  yet  they 
differed  upon  the  terms,  and  no  lease  was  in  fact  granted  :  it 
was  holden  that  no  tenancy  from  year  to  year  was  thereby 
created  (/).  Where  a  tenancy  from  year  to  year  is  thus  im- 
pliedly  created,  the  landlord  may  distrain  for  his  rent  (TO),  and 
it  will  be  implied  that  the  tenant  holds  the  premises  upon  the 
terms  stated  in  the  agreement  (n),  as  far  as  such  terms  are 
consistent  with  a  tenancy  from  year  to  year. 

So,  where  a  tenant  is  in  possession  under  a  void  lease,  for  a 
term,  and  pays  rent,  a  tenancy  from  year  to  year  is  thereby 
impliedly  created  (o) ;  but  the  tenant  notwithstanding  is 
deemed  impliedly  to  hold  under  the  terms  of  the  lease  ( />),  as 
far  as  such  terms  are  consistent  with  a  tenancy  from  year  to 
year.  So,  where  a  lease  granted  by  a  tenant  for  life,  is  put  an 
end  to  by  his  death,  but  the  remainderman  afterwards  receives 
rent  from  the  tenant,  this  bnpliodlj  creates  a  tenancy  from 
year  to  year,  and  tin-  remainderman  cannot  put  an  end  to  it 
without  giving  a  notice  to  quit  (q). 

where  a  tenant  has  occupied  premises  under  a  lease  for  a 
term  which  has  expired,  and  he  continues  to  hold  over  after 
the  expiration  of  the  lease, — if  the  landlord  receive  rent  from 
him  for  the  premises,  for  a  time  subsequent  to  the  former 
a  tenancy  from  year  to  year  is  thereby  created  between 
tli-  in  (r)  ;  unless  from  circumstances  it  appear  clearly  that 
n  of  the  parties  was  otherwise  (*).  So  where  a 
man  rented  and  occupied  glebe  lands  under  a  rector,  and  after- 
wards was  allii-.vt-d  by  his  successor  to  hold  the  glebe  for  eight 
or  nine  months,  this  was  holden  such  an  acquiescence  in  the 
occupancy  as  created  a  tenanry  from  year  to  year,  and  that  a 
person  claiming  under  the  new  rector  could  not  recover  the 
premises  in  ejectment  without  first  determining  that  tenancy 


(A)  Doe  v.  Cartwright,  •  B.  fc  a*.  T.  Saundert  rt  al.,  9  Bin*.  N. 

A.  .TJfl.  C.  8W.                           V.   .1  T.  H.  471; 

(/)  Dot  T.  QvigUv,  *  Camp.  606.  and  MM  8aurage\.  Dupvit,  3  Taunt 

(m)  Co*  T.  Bent,  5  Bing.   165.  410.     Anlcn  T.                      . .»  Law 

Maim  T.  Itfotfoy,  Bj.  it  If.  966.  J.  *»,  qb. 

(*)  Dot  ».  Ane*,  18  Ad.  *  H.  (a)  Doe  T.  Want,  7  T.  R.  St. 

I  A.  Botam  v.  Toman,  6  Ad.  (r)  Per  Ld.  Kmyon,  C.J.,  in  Dot 

JcBLU*.    CWfeyv.5fn«0»,8B.  T.  Statnttt,  8    Kip.  718.    Dot  T. 

.'7*;    and   we    Tempett   T.  Stnarriigt,  14  Law  J.  «87,  qb. ;  and 

Aflfr/in/7.  IS  i:a»l.  1».  s, .     P*T*    r,  >/,,irr,   !l  Man.  fc  Kj  . 

niton  T.  J9JoA«y,8T.R.3.  418. 

Do,  T.  Ji.il.  :,  T.  H.  471.  (t)  BM  Simkin  T.   Athunt,    1 

fcM.ttt;!  Ad. k  ELM.  Bmbtt  Ltvy,  Moodj  It  M.  19. 
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by  a  notice  to  quit  (t).  But  the  tenant's  merely  holding  under 
an  agreement  for  a  new  term,  if  he  had  not  paid  rent,  is  not 
of  itself  a  bar  to  an  ejectment  brought  by  the  landlord  recently 
after  the  end  of  the  old  term  (w).  Where  a  tenancy  from  year 
to  year  is  thus  created,  the  tenant  will  be  presumed  to  hold  at 
the  old  rent  (u),  unless  there  be  some  agreement  to  the  con- 
trary, and  upon  the  terms  of  the  expired  lease  in  other  re- 
spects (w),  as  far  as  such  terms  are  applicable  to  a  tenancy 
from  year  to  year.  Even  where  a  man  occupied  a  farm  for  a 
term,  under  a  lease,  one  of  the  stipulations  in  which  was  that 
he  should  leave  all  the  manure  upon  the  farm  at  the  end  of  his 
tenancy, — which  was  different  from  the  custom  of  the  country, 
according  to  which  a  tenant  was  entitled  to  be  paid  for  the 
manure  he  left ; — and  after  the  expiration  of  the  term  the 
tenant  continued  to  hold  on,  and  pay  rent  for  many  years,  and 
then  quitted  the  farm,  leaving  the  manure  :  the  court  held 
that  he  was  not  entitled  to  be  paid  for  it,  according  to  th,e 
custom  of  the  country,  for  he  was  impliedly  holding  under  the 
terms  of  the  old  lease,  which  made  no  provision  for  such 
payment  (#). 

But  if  a  party  be  let  into  possession  of  premises  under  a 
contract  for  the  sale  of  them,  and  the  sale  be  not  afterwards 
completed,  this  creates  nothing  more  than  a  tenancy  at  will, 
or  at  sufferance,  unless  there  be  something  in  the  contract  of 
sale  to  the  contrary  (y}.  If  the  sale  go  off  from  default  on 
the  part  of  the  vendor,  it  is  a  tenancy  at  will ;  and  upon  the 
will  being  determined  by  a  demand  of  possession  or  other- 
wise (z),  the  intended  vendor  may  recover  the  possession  by 
ejectment  («),  without  giving  any  notice  to  quit  (&),  or  if  it 
go  off  through  default  of  the  vendee,  it  is  merely  a  tenancy  at 
sufferance,  and  neither  notice  to  quit  nor  demand  of  posses- 
sion is  necessary,  to  enable  the  vendor  to  maintain  eject- 
ment (c).  On  the  other  hand,  the  vendee  is  not  liable  to  an 
action  for  use  and  occupation  for  the  time  he  has  been  in  pos- 
session (d),  except  for  such  time  as  he  may  have  continued  to 
occupy,  after  the  contract  for  sale  had  gone  off  (e). 


(t)  Doe  v.  Somerville,  6  B.  &  C.  (2)  See  Sail  v.  Cullimore  et  aL, 

126.  2  Cr.  M.  &  E.  120. 

(u)  Doev.  Stcnnett,  2  Esp.  717.  (a)  Doe  v.  Jackson,  1  B.  &  C. 

(vj  Harding  v.  Crcthorn,  1  Esp.  448.    Right  v.  Beard,  13  East,  210. 

57.    Bishop  v.  Howard,  2  B.  &  C.  Doe  v.  Miller,  5  Car.  &  P.  595. 

100.  (ft)  Doe  v.  Chamberlaine,  5  Mees. 

(w)  D-igby  v.  Atkinson,  4  Camp.  &  W.  14. 

275.    Hutton  v.   Warren,  1  Mees.  (c)  Doev.  Lander,  1  Stark.  308, 

&  W.  466.  Doe  v.  Sayer,  3  Camp.  8.    Doc  v. 

(*)  Roberts  v.  Barker,  1  Cr.  &  Bmdton,  6  M.  &  S.  150. 

M.  808.  (d)Rumballv.   Wright,  1  Car. 

(y)  See  Saunders  v.  Mtisgrove,  6  &  P.  589. 

B.  &  C.  524.  (e)  Howard^  v.  Sftam,  8  Mees.  & 
W.  118, 
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Covenants,  $c.  implied  on  the  part  of  the  lessor."]  A  cove- 
nant for  quiet  enjoyment  may  be  implied  from  the  word 
"  demisi "  in  a  lease  (/).  But  this  is  the  only  contract  the 
law  will  imply  upon  the  part  of  the  landlord  (g) ;  for  instance, 
in  the  case  of  a  tenancy  from  year  to  year,  no  agreement  can 
be  implied  that  the  landlord  will  do  substantial  repairs,  in  the 
absence  of  an  express  stipulation  to  that  effect  (h).  In  one 
case,  indeed,  it  was  holden  that  where  a  man  lets  a  house,  he 
impliedly  undertakes  that  it  is  habitable,  and  free  from  any 
serious  nuisance  ;  and  therefore  where  a  tenant,  upon  enter- 
ing into  possession  of  a  furnished  house,  found  it  so  infested 
with  buys  that  it  was  impossible  to  dwell  in  it,  and  left  it, — it 
was  holden  that  he  was  liable  to  pay  only  for  the  time  he  ac- 
tually occupied  (f).  But  the  authority  of  that  case  has  since 
been  very  much  shaken  ;  and  it  has  been  holden  that  at  all 
events,  if  the  house  be  let  upon  lease,  there  is  no  such  implied 
warranty  (k).  So,  on  the  letting  of  land  or  aftermath,  &c., 
there  is  no  implied  warranty  that  it  is  fit  for  the  use  for  which 
the  lessee  requires  it  (0-  Also  by  stat.  8  &  9  Viet.  c.  10,  8.  6, 
neither  the  word  "  give,"  nor  the  word  "  grant  "  in  any  deed, 
executed  after  the  1st  October,  1845,  shall  imply  any  covenant 
in  law,  in  respect  of  any  tenements  or  hereditaments,  except 
in  cages  where  by  any  Act  of  Parliament  it  is  or  shall  be  de- 
clared that  the  word  "  give  "  or  the  word  "  grant  "  shall  have 
such  effect. 

Covenants,  $r.  implied  on  the  part  of  the  lessee.]  It  has 
been  already  stated,  that  where  a  man  occupies  premises  under 
an  agreement,  or  under  a  void  lease,  or  continues  to  hold  over 
and  pay  rent,  after  a  former  Ira--'  h.i-  r\;.hvd,  the  law  implies 
that  he  holds  under  the  terms  and  stipulations  contained  in  such 
agreement  or  lease,  as  far  as  they  are  applicable  to  his  present 
tenancy  (m).  Therefore,  where  a  man  was  let  into  possession 
of  a  farm,  and  paid  rent,  under  an  agreement  for  a  future  lease 
of  fourteen  yean,  which  was  to  contain  a  covenant  (amongst 
others)  against  taking  successive  crops  of  corn  from  the  land, 
and  a  proviso  for  re-entry  for  breach  of  any  of  the  covenants  ; 
the  lease  was  not  in  fact  granted  ;  but  the  tenant  having  taken 
successive  crops  of  corn  from  the  farm,  and  which  would  be  a 
breach  of  the  covenant  if  the  lease  had  been  executed,  the 
lessor  brought  an  ejectment  :  and  it  was  holden  that  !>•>  had  a 
right  to  recover ;  until  the  lease  should  be  executed,  the  tenant 

(/)  Hpenetr't  Ctue,  ft  Co.  17.  (i)  Smith  v.  Mturrable,  11  Meoi. 

(f)PtrPwlM.  B.,  18M.A  W.HO;     A 
•ss  Mntmt  v.   Jkytio/*,  15  Lav        (*)  Hart  v.  Windsor,  1*  H«ti, 

'(*)  '(Jot't  ft  al.  T.  dandy,  93  Lsv         (/) ' Suite*  V,  TtmpU,  19  MOM.  A 
W.  :.•.». 
(m)  A*Ut  pp.  QB,  70. 
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held  as  tenant  from  year  to  year,  subject  to  the  terms  and  con- 
ditions which  by  the  agreement  were  to  be  embodied  in  the 
lease,  and  being  guilty  of  a  breach  of  one  of  them,  the  land- 
lord had  a  right  to  re-enter  (n).  So,  where  a  tenant  occupied 
premises  under  a  special  agreement,  which  was  to  be  the  basis 
of  a  future  lease,  and  the  agreement  contained  a  provision 
(among  others)  that  he  should  keep  the  premises  in  tenantable 
repair :  it  was  holden  that  the  landlord  might  maintain  as- 
sumpsit  generally  against  the  tenant  for  not  keeping  the  pre- 
mises in  repair,  without  setting  out  the  special  agreement 
in  the  declaration  (0).  If  a  man  take  a  house  under  an  agree- 
ment, for  a  term  of  years,  "  at  and  under  the  rent  of  80Z.,"  the 
law  implies  a  promise  upon  his  part  to  pay  that  rent  (p),  un- 
less there  be  circumstances  in  the  case  which  repel  the  impli- 
cation (q) ;  and  if  by  the  agreement  there  be  a  power  reserved 
to  the  landlord  to  re-enter,  for  a  breach  of  "  any  of  the  agree- 
ments therein  contained,"  it  extends  to  the  non-payment  of 
this  rent,  and  the  landlord  may  recover  the  premises  in  eject- 
ment, although  there  be  no  express  agreement  to  pay  the 
rent  (r).  If  a  farm  be  let  to  a  tenant,  without  any  stipulation 
how  he  is  to  manage  it,  the  law  implies  a  promise  upon  his 
part  that  he  will  cultivate  and  manage  it  in  a  good  and  hus- 
bandlike  manner,  and  according  to  the  custom  of  the  coun- 
try (5).  So,  a  contract  will  be  implied,  that  a  tenant  will  use 
a  house  and  fixtures  in  a  tenantlike  manner  (f) ;  that  he  will 
use  a  furnished  house  in  a  tenantlike  manner,  take  care  of  the 
furniture,  and  leave  it  and  the  linen  clean,  &c.  (M)  ;  and  the 
like, — as  far  as  such  implied  contracts  are  consistent  with  the 
terms  of  the  express  contract  between  the  parties.  But  where 
a  lease  contains  an  express  covenant  upon  any  subject,  as  for 
instance  to  repair,  no  other  contract  to  repair  can  be  implied 
from  the  relation  of  landlord  and  tenant  (v). 


SECTION  V. 


An  assignment  is  a  transfer  or  making  over  to  another,  of  a 
right  one  has  in  an  estate.    It  differs  from  a  lease  in  this,  that 

(n)  Doe  v.  Amey,  12  Ad.  &  El.        (*)  Porvley  v.    Walker,  5  T.  R. 
476.  373. 

(0)  Collev  v.  Streeton,  2  B.  &  C         (0  White  v.  Nicholson,  4  M.  & 
378.    Arden  v.  Sullivan,  19  Law  J 
268,  qb. 

(p)  Doe  v.  Kneller,  4  C.  &  P.  3 

(q)  Mayor,  $c.  of   Thetford  v 
Tyler,  15  Law  J.  33,  qb.,  ante,  p.  68 

(r)  Doe  v.  Kneller,  4  Car.  &P.  3 


Gr.  95. 

(«)  Stanley  v.  Agnem,  12  Mees. 
&  W.  827. 

(v)  Standen  v.  Chrismtu  et  al., 
16  Law  J. 265,  q8. 
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by  a  lease,  the  lessor  grants  an  interest  less  than  his  own,  re- 
serving to  himself  a  reversion ;  but  by  an  assignment,  he  parts 
with  the  whole  property  (a).  If  a  man  convey  the  whole  of 
his  interest  by  deed,  it  is  an  assignment,  not  a  lease,  although 
by  the  deed  he  reserve  rent  to  himself,  and  the  deed  contain 
nits  which  were  not  in  the  original  lease  or  conveyance 
to  him  (b).  And  the  simc,  if  by  the  deed  he  convey  a  greater 
interest  than  he  himself  possessed  (c).  On  the  other  hand,  if 
by  the  deed  he  conveyed  a  less  estate  than  he  had  in  the  pre- 
mises, it  would  be  a  lease  not  an  assignment.  Even  where 
certain  lessees  for  lives  granted  to  J.  8.  by  deed  all  their 
estate,  ri^'ht.  title  and  interest,  &c.  in  the  demised  premises, 
habentluin  to  him  and  his  executors  for  ninety-nine  years,  if 
the  lives  should  so  long  continue,  in  as  large,  ample  and  bene- 
ficial a  way  as  the  grantors,  their  heirs,  <kc. :  this  was  holden 
not  to  be  an  assignment  of  the  freehold,  and  consequently  not 
of  the  whole  of  the  interest  the  grantors  had  in  the  lease,  and 
was  therefore  nothing  more  than  an  underlease  (il).  There  is 
a  difference  also  in  the  effect  of  the  two  instruments.  If  the 
lessee  assign  his  term,  although  by  the  deed  he  reserve  rent  to 
himself,  be  cannot  distrain  for  it  (e)  ;  but  he  may  sue  for  it ; 
and  the  action  will  lie,  even  although  the  assignee  merely 
accepted  and  retained  the  deed  of  assignment,  but  never  en- 
tered into  possession  (/).  Hut  if  he  make  an  underlease,  he 
may  either  distrain  or  sue,  at  his  option  ;  and  as  to  the  origi- 
nal lessor,  although  he  may,  of  course,  distrain  upon  the  de- 
mised premises,  he  cannot  sue  the  under-lessee,  for  there  is  no 
privity  be- 1  ween  them  (g). 

The  relation  of  landlord  and  tenant  may  be  created,  either 
by  the  lessor  a.vi.  »u  to  another,  in  which  case 

the  assignee  immediately  becomes  the  landlord  of  the  lessee, 
or  by  the  lessee  assigning  his  term  to  another,  in  which  case 
the  assignee  of  the  term  becomes  the  tenant  of  the  lessor,— 
or  by  both  parties  respectively  assigning  their  interests  to 
others,  in  which  case  the  assignee  of  the  reversion  immediately 
becomes  the  landlord  and  the  assignee  of  the  term  the  tenant. 

Assignee  of  the  wertion.]  If  the  leswr  assign  his  rever- 
sion, the  assignee  may  have  an  action  -or  rent  (A), 
or  covenant  for  a  breach  of  any  covenant  running  with  the 

(a)  Antf,  f.  9.    S  Bl.  Com.  MO,         (/)  Baker  v.  Ooftllng,  4  Moorr 

(ft)  Palmm.  Edvard*,}  Don*.         (g)  Ha(ford  T.  Hatch,  \  Doug. 

187,  n.     Pltuk  v.  Diggrt,  4  BUfh,  188. 
N.  B.  81.  (A)  Y.  B.  6  H.  7,  ISA,  Id 

(c)  Baktr  v.  Oottling,  4  Moore  Abr.  Dette,   141.     I 

*8.080.  8  Co.  Mb.  4  Mod.  HI.   8  Mod.  888. 

(d)  Earl   Derby  v.  Taylor,  1     Carth.  101.    AlUn  ».  Bryan,  &  B. 
K*«»,  SOS.  Jt  C.  018. 

(f)  Prtect  T.  Cerrit,  0  Blaf.  84. 
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land  (i),  against  the  lessee ;  or  if  the  lessee  have  assigned  his 
term,  the  lessor  or  assignee  of  the  reversion  may  in  like  man- 
ner have  debt  or  covenant  against  the  assignee  of  the  term  (&). 
And  a  devisee  of  a  reversion,  is  an  assignee,  within  the  mean- 
ing of  this  rule  (I).  But  the  assignee  or  devisee  of  a  rever- 
sion cannot  maintain  an  action  for  breach  of  a  covenant  not 
running  with  the  land,  or  which  is  merely  collateral  (m).  On 
the  other  hand,  also,  the  lessee  may  maintain  an  action  of 
covenant  against  the  assignee  of  the  reversion,  for  the  breach 
of  any  covenant  running  with  the  land  (n).  So  may  the  as- 
signee of  the  term  (o).  As  to  what  covenants  run  with  the 
land,  and  what  do  not,  we  shall  have  an  opportunity  of  con- 
sidering the  subject  in  a  subsequent  part  of  this  work. 

Assignee  of  the  term.']  If  the  lessee  assign  his  term,  the 
assignee  may  have  an  action  of  covenant  against  the  lessor  or 
his  assignee,  for  breach  of  any  covenant  running  with  the 
land  (p).  So  the  lessor  or  his  assignee  may  have  covenant 
against  the  lessee  or  the  assignee  of  the  term,  at  his  election, 
upon  a  covenant  running  with  the  land,  even  although  he 
have  accepted  the  assignee  of  the  term  as  his  tenant  (q) ;  and 
he  may  bring  the  action  against  the  assignee,  even  before  he 
has  taken  possession  (r).  So  he  may  have  debt  for  rent  against 
the  lessee,  if  he  have  not  accepted  the  assignee  of  the  term  as 
;  his  tenant  (*) ;  but  if  he  have  accepted  the  assignee  as  his 
!  tenant,  he  cannot  afterwards  maintain  debt  for  rent  against  the 
lessee,  although  he  may  bring  covenant  (£).  No  action  how- 
ever  will  lie  by  the  lessor  or  his  assignee,  against  the  assignee 
of  the  term,  for  any  breach  of  covenant  happening  before  the 
assignment  (u),  or  after  such  assignee  shall  have  assigned  the 
term  over  to  another  (v).  And  there  is  no  fraud  in  an  assignee 

(i)  32  H.  8,  c.  34.    1  Saund.237.  (r)  Walker  v.  Reeve,   2  Doug. 

Bro.  Abr.  Sum.  &  Sev.  6.    Co.  Lit.  461,   n.      Baker    Y.    Gostling,    4 

384.  a.     Tivynam  v.  Pickard,  2  B.  Moore  &  S.  539. 

&  A.  105.    And  see  Wootton  etal.  (s)  WadJiamv.Marlaw,  4  Doug. 

v.  Stcffenoni,  12  Mees.  &  W.  129.  54.    1  H.  Bl.  438,  n. 

(Ar)  3  Mod.   337,   838.    1  Show.  (t)  Orgill  v.  Kemghcad,±1wml. 

199.     Carth.  182.     1  Salk.  80,  81.  642. 

(1)  Ishermood\.  Oldknow,3  M.  (u)  Walker  v.  Reeve,  3  Doug. 

&  S  382.  19;  2  Doug.  461,  n. 

(»»)  Thursby  v.  Plant,  1  Saund.  (v )  Bul.N.  P.  159.    Chancellor  v. 

237.     Webb  v.   Rvxsell,   3  T.   R.  Poole,   2   Doug.   764.     Walker  v. 

393.  Reeve,    Id.  461,  n.     3  Doug.  19. 

(n)  1  Saund  237.  Paule  v.  Nurse,  8  B.  &  C.  486. 

(o)  Infra.  Taylor  v.  Shum,  1  Bos.  &  P.  21. 

(»)  32  H.  8,  c.  34,  s.  2.   Cro.  El.  Barnf other  v.  Jordan,  2  Doug. 

373,  436.     Moor,  419.     Spencer's  452.    Harley  v.  King,  2  Cr.  M.  & 

case,   5   Co.   17  a.      Campbell  v.  R.  18.     Wolveridgc  v.  Steward,   1 

Lewis,  8  B.  &  A.  392.  Cr.  &  M.  644.     Odcll  v.  Wake,  3 

(q)  Cro.  Jac.  309, 521,  522.  5  H.  Camp.  894.  Hartshorne  v.  Watson, 

7, 19  a.    3  Co.  22  b.  24  b.    Carth.  5  Bing.  N.  C.  477. 
182.    1   Salk.  80,  81.     1   Saund. 
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thus  assigning  the  term  over  to  another,  even  although  done 
:itly  for  the  purpose  of  getting  rid  of  his  liability,  and 
although  the  parly  to  whom  he  assigns  it  never  enters  into 
possession,  or  accepts  the  lease  (to).  So,  for  a  covenant  not 
running  with  the  land,  no  action  of  covenant  will  lie  against 
>ignee  (x).  And  when  an  action  is  brought  against  a 
person  as  assignee,  care  must  be  taken  to  ascertain  that  he  is 
one ;  for  the  lessor  or  his  assignee  cannot  maintain  covenant 
against  an  under-lessee,  there  being  no  privity  of  contract  be- 
tween them  (y). 

Form  of  the  asmyninent.']  By  stat.  29  Car.  2,  c.  3,  s.  3,  no 
katffl,  estates  or  interests,  cither  of  freehold  or  term  of 
years  [even  a  term  for  less  than  three  years (r)],  or  any 
uncertain  interest,  not  being  copyhold  or  customary  interest, 
of,  in,  to  or  out  of  any  messuages,  manors,  lands,  tenements, 
or  hereditaments,  shall  be  assigned,  grann -d  or  surrendered, 
unless  it  be  by  deed  or  note  in  writing,  signed  by  the  party 
so  assigning,  granting  or  surrendering  the  same,  or  their 
agents  thereunto  lawfully  authorized  by  writing, — or  by  act 
or  operation  of  law  («). 

And  by  stat.  8  &  9  Viet.  c.  106,  s.  3,  an  assignment  of  a 
chattel  interest,  not  being  copyhold,  in  any  tenements  or  here- 
ditaments, made  after  the  1st  October  l$4o,  shall  be  void  at 
law,  unless  made  by  deed  (6). 

As  to  the   stain]):    An  a— i^nment  of  a  reversion  mu.-t  be 

stamped  with  an  ad  valorem  .-turn j>,  in  the  same  manner  as 

any  o-  .  .ince  (c).     So,  an  assignment  of  a  term,  for  a 

valuable  consideration,  must  be  stamped  as  a  Conveyance  (</). 

Hut  in  all  other  cases,  an  assignment  it.  subject  to  a  stamp  of 

II.  lo*.  (<•)  ;  or  if,  with  any  schedule,  receipt  or  other  matter 

"ii  or   annexed  thereto,  it  shall  contain 

words  or  upwards,  then  for  •  Quantity  of  1,060 

words  contained  therein,  over  and  above  ttie  lii  >t  i 

t»e  paid  a  further   jn -o^n-vivc  duty  of  II.  5x.     u<">  (i.  M. 
••  Assignation  or  A*.* 


(H?)  Taylor  v.  Shum,  sup™.  Camp.   318.       Precce   \. 

.!..  6  Ding.  24.     Paul  et 

1W.    St.  a*9io*r't  T.  Smith,    1  ton,  16  Law  J.888,  qb. 

C*tM*rt*on,  4  Douc.S&l.  .  <•  &5  O.  8,  c.  184. 

(B)  ttulford   r,  <k>nTry»nce." 

(z)  Bnrrrtt  V.  Solpk  et  at.,  14 
LtwJ.S08.ei.  41. 

(a)  BOT   Bolting  T.   Martin,  I 
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This  indenture,  made  the 

day  of    ,  A.D.    ,    between 

J.  N.  of ,  of  the  one  part,  and 

C.  D.  of ,  of  the  other  part : 

Whereas  by  an  indenture  of  de- 
mise or  lease,  bearing  date  the 

day  of ,  A.D. ,  and  made  or 

expressed  to  be  made  between  J.  S. 
of  the  one  part,  and  the  said  J  N. 
of  the  other  part,  the  said  J.  S.  for 
the  considerations  therein  men- 
tioned did  demise  and  lease  all 
that  [&c.],  to  hold  the  same  with 
the  appurtenances  unto  the  said 
J.N.,  his  executors,  administrators 

and  assigns,  from  the  day  of 

then  last  past,  for  and  during 

the  full  term  of years  thence 

next  ensuing,  under  and  subject  to 

the  clear  yearly  rent  of ,  and 

to  the  several  covenants,  provisoes 
and  agreements  therein  contained, 
which  on  the  part  of  the  said  J .  N., 
his  executors,  administrators  and 
assigns,  is  and  are  thereby  required 
to  be  paid,  performed  or  reserved 
respectively.  And  whereas  it  is 
agreed  by  and  between  the  said 
J.  N.  and  the  said  C.  D.,  that  he 
the  said  J.  N.  [for  and  in  consider- 
ation of  the  sum  of ,  to  be  well 

and  duly  paid  unto  him  by  the  said 
C.  D.,]  would  assign  to  the  said 
C.  D.  all  his  right,  title  and  in- 
terest to  and  in  the  premises  afore- 
said, and  to  and  in  the  term  so 
thereof  granted  as  aforesaid  :  Now 
this  indenture  witnesseth,  that  in 
pursuance  of  the  said  last-men- 
tioned agreement,  and  in  consider- 
ation of  [the  sum  of aforesaid 

in  the  said  agreement  mentioned, 
"  or  "  the  sum  of  five  shillings]  to 
the  said  J.  N.  in  hand,  well  and 
truly  paid  by  the  said  C.  D.,  at  or 
before  the  sealing  and  delivery  of 
these  presents,  the  receipt  whereof 
is  hereby  acknowledged,  he  the  said 
.J.  N.  hath  granted,  bargained,  sold, 
assigned,  transferred  and  set  over, 
and  by  these  presents  doth  grant, 
•bargain,  sell,  assign,  transfer  and 
«et  over  unto  the  said  C.  D.,  his 
«xecutors,  administrators  and  as- 
signs, all  the  said  [messuage  or 
tenement,  piece  or  parcel  of 
ground],  and  all  and  singular 
.other  the  premises  comprised  in 


and  expressed  to  be  demised  by 
the  said  hereinbefore  in  part  re- 
cited indenture  of  lease  of  the 

day  of ,  as  hereinbefore  is  men- 
tioned, with  all  and  singular  the 
rights,  members,  easements,  privi- 
leges, advantages  and  appurte- 
nances to  the  same  premises  be- 
longing or  therewith  or  with  any 
part  thereof  now  or  usually  occu- 
pied or  enjoyed ;  together  with  the 
said  hereinbefore  in  part  recited 
indenture  of  lease  [and  all  mesne 
assignments  and  under-leases,  if 
any  thereof],  and  all  benefit  and  ad- 
vantage of  the  same  respectively, 
and  of  all  and  every  the  covenants, 
clauses,  provisoes  and  agreements 
therein  contained,  which  on  the 
part  of  the  lessor  or  landlord  or  any 
under-lessees  or  under-lessee  of  the 
said  premises  are  to  be  performed 
or  observed ;  and  all  the  estate, 
right,  title,  interest,  term  or  num- 
ber of  years  now  to  come  and  un- 
expired,  property,  claim  and  de- 
mand whatsoever,  both  at  law  and 
in  equity  or  otherwise  howsoever, 
of  him  the  said  J.  N.,  of,  in,  to  or 
out  of  the  same  premises,  and  every 
part  and  parcel  thereof,  under  or 
by  virtue  of  the  said  indenture  of 
lease:  To  have  and  to  hold  the 
said  [messuage  or  tenement,  piece 
or  parcel  of  ground],  and  all  and 
singular  other  the  premises  hereby 
assigned  or  mentioned  or  intended 
so  to  be,  and  every  part  and  parcel 
of  the  same,  with  their  and  every  of 
their  respective  rights,  members, 
privileges,  easements,  advantages 
and  appurtenances  unto  the  said 
C.D.,his  executors,  administrators 
and  assigns,  from  henceforth,  for 
and  during  all  the  residue  or  re- 
mainder of  the  said  term  or  period 

of years,  in  and  by  the  said  in 

part  recited  indenture  of  lease 
granted,  which  is  or  may  be  yet  to 
come  and  unexpired  by  efflux  and 
computation  of  time,  and  in  such 
and  the  same  and  the  like 
manner,  and  as  beneficially  to 
all  intents  and  purposes  as  the 
said  J.  N.  now  holds  or  en- 
joys, or  at  or  immediately  before 
the  sealing  and  delivery  of  these 
presents  held  or  enjoyed  the  same, 
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subject  nevertheless  to  the  pay- 
ment of  the  yearly  rent  in  and  by 
the  said  in  part  netted  indenture 
of  lease  reserved,  or  such  part 

as  by  the  tenant    Of 
of  the  same  premises  is  or  ought  tn 
be  paid  for  or  in  respect  thereof, 

from  and  after  the day  of 

now  last  past,  and  to  the  perform- 
ance and  observance  of  the  cove- 
nants, provisoes  and  agreements 
therein  contained,  which  on  his  or 
their  part  or  behalf  are  or  ought  to 
be  observed  or  performed  from  and 
B  date  of  these  presents. 
And  th-  said  .1.  N.  f-r  himself,  his 
heirs,  executors  and  administrators 
doth  covenant,  promise  and  agree 
with  and  to  the  said  C.  D.,  his  exe- 
cutors, administrators  and  assigns, 
in  manner  following,  (that  is  to 
aay,)  that  for  and  notwithstanding 
any  act,  deed,  matter  or  thing  what- 
soever, by  him  the  said  J .  X .  made, 
done,  committed,  executed  or 
knowingly  occasioned,  suffered  or 
omitted  tli  the  contrary,  the  said 
in  part  recited  indenture  or  lease, 

i.-d  to  bear  date  the  

day  of -,   is,  at  the  time  of  the 

sealing  and  delivery  of  these  pre- 

a  good,  valid  and  effectual 
both  at  law  and  in  equity,  of 
for  the  premises  thereby  ex- 

'  to  be  demised  and  hereby 
1  or  mentioned  or  intended 
nd  that  the  same  and 
the  term  of years  therein  men- 
tioned to  be  thereby  granted,  nnd 
each  of  them,  Is  in  full  effect  and  in 
nowise  forfeited,  surrendered,  as- 
lined  or  become  void 
or  voidable,  or  otherwise  preju- 
dicial l  y  affected  in  any  manner 
1 

And  that  the  yearly  and  other 
feat*  in  or  by  the  same  indenture 
of  lease  reserved,  and  all  arrears 
thereof,  and  also  the  hind-tax, 
seven-rate,  and  all  other  taxes, 

r:it«--.    mid    .i-s.-s-nn-nts   c-)iar^'-ali|- 

•pen   th-   -Hi, i   pvwriMB,   at  the 

t.  t,.»M  •  --•••MI.I.T.  ..r  t. -limits  prOO- 
<  .;.:•  n  Mi-r.  ••!  fat  th.-  time  l«-in^'. 

Ibr  or  in  respect  of  the  same,  have 
been  and  are  wi-ll  and  truly  paid 
and  satisfied  op  to  the  said 


of last  past; 

,,.i  tiMt  «h,-  wm 


requir-d'  to'"!-.  jSbOMi    '-r    .''b- 


served,  have  been  well  and  truly 
d   and  performed  down  to 
the  date  of  these  presents ; 

And  also  that  for  and  notwith- 
standing any  such  act,  deed,  matter 
or  thing  as  aforesaid,  he  the  said 
J.  N.  now  hath  in  himself  good 
right,  full  power,  and  lawful  and 
absolute  authority  to  bargain,  sell, 
assign,  transfer  and  assure  the  said 
[messuage  or  tenement,  piece  or 
pan-el  of  land],  and  all  and  singu- 
lar other  the  premises  hereinbefore 
assigned  or  intended  so  to  be,  and 
every  part  and  parcel  thereof,  with 
their  respective  rights,  members, 
easements  and  appurtenances,  unto 
the  said  C.  D.,  his  executors,  admi- 
nistrators and  assigns,  for  and  dur- 
ing all  the  residue  and  remainder 
which  is  now  to  come  and  unex- 
pired,  by  computation  of  time,  of 
or  in  the  said  term  or  period  of 

years  so  thereof  granted   as 

aforesaid,  in  manner  aforesaid,  and 
according  to  the  true  intent  and 
meaning  of  these  presents; 

And  that  he  the  said  I1.  !>.,  his 
executors,  administrators  and  as- 
signs, shall  and  lawfully  may,  im- 
mediately from  and  after  the  exe- 
cution of  these  presents,  and  from 
time  to  time  and  at  all  times  there- 
after, during  the  residue  or  re- 
mainder which  is  now  to  come 
and  nnexpired  of  or  in  the  said 

term  or  period  of  years,  by 

the  said  in  part  recited  indenture, 
of  lease  expressed  to  be  granted  as 
aforesaid,  peaceably  and  quietly 
enter  into  and  upon,  and  have. 
hold,  use,  occupy,  possess  and 
enjoy  the  same  [messuage  or  tene- 
m. 'iit.  piece  or  parcel  of  land],  and 
all  and  sinpilar  other  the  pr.-mi-i  s 
hereby  assigned  or  mentioned  or 
intended  so  to  be.  with  their  and 

:   their  appnrt<  .ian. 
receive  and  retain  the  rents,  issues 
and   prolit.s   th.-n-oi   from    the  said 
day  of last  past,  to  and 

and  be- 
nefit,    without     am 
eviction,     hindrance.     ni<-l< 
me.-   or  interrupt!-  - 
soever,  of  ..r  by  tin-  said  .1.  N..  his 
executors  or  administrator*. 
or  either  of  th.-m.  • 
its     persons  now  or  bereaft 
•d,     claiming  or  possessing,  eii 
.  \v  or  in  equity,  any  estate. 

of,  or  upon  the  said  premises  or  any 
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part  thereof,  by,  from,  under  or  in 
trust  for  him,  them,  or  any  or  either 
of  them,  or  by  or  through  his,  their 
or  any  or  either  of  their  acts,  deeds, 
defaults,  means,  procurement,  con- 
sent or  privity,  [other  than  any  per- 
son or  persons  claiming  or  entitled 
under  or  by  virtue  of  any  leases  or 
agreements  for  leases,  of  which 
counterparts  have  been  produced 
unto  the  said  C.  D.,  his  counsel  or 
solicitor,  at  or  before  the  sealing 
and  delivery  of  these  presents,  so 
far  as  concerns  their  respective 
estates  and  interests  under  or  by 
virtue  of  the  same] ;  and  that  free 
and  clear,  and  clearly  and  abso- 
lutely acquitted,  exonerated  and 
discharged  or  otherwise,  by  and  at 
the  expense  of  the  said  J.  N.,  his 
executors  or  administrators,  well 
and  effectually  protected,  defended, 
kept  harmless,  and  indemnified 
from  and  against  all  and  all  man- 
ner of  former  and  other  assignments, 
gifts,  grants,  bargains  and  sales, 
mortgages,  wills,  conveyances,  sur- 
renders, assurances,  rents,  taxes, 
arrears  of  rents  and  taxes,  statutes, 
judgments,  decrees,  recognizances, 
extents,  exonerations,  forfeitures, 
re-entry,  and  cause  and  causes  of 
forfeiture  and  re-entry,  jointures, 
legacies,  estates,  rights,  titles, 
trusts,  interests,  charges  and  in- 
cumbrances  whatsoever,  which  at 
any  time  heretofore  have  been,  or 
which  at  any  time  hereafter  shall 
or  may  be  made,  committed,  created 
or  knowingly  occasioned  or  suffered 
by  the  said  J.  N.,  his  executors  or 
administrators,  or  any  person  or 
persons  now  or  hereafter  lawfully  or 
equitably,  and  rightfully  claiming 
or  possessing  any  estate,  right,  title 
or  interest  by,  from,  under  or  in 
trust  for  him,  them,  or  any  or  either 
of  them  (save  and  except  and  sub- 
ject only  to  the  rent  or  rents  in  and 
by  the  said  hereinbefore  in  part  re- 
cited indenture  of  lease,  reserved  or 
made  payable  from  and  after  the 

—  day  of last  past,  and  the 

covenants  and  agreements  therein 
contained,  which  on  the  part  of  the 
tenant,  lessee  or  assignee  of  the  said 
premises  are  from  henceforth  to  be 
performed  or  observed  during  the 
now  residue  of  the  said  term  of 
years,  and  save  also  and  ex- 
cept such  leases  or  agreements  for 
leases  as  aforesaid,  and  the  several 


estates  or  interests  now  subsisting 
under  or  by  virtue  of  the  same  re- 
spectively) ; 

And  moreover,  that  the  said  J.N., 
his  executors  and  administrators, 
and  all  and  every  person  and  per- 
sons whomsoever,  now  or  hereafter 
lawfully  claiming  or  possessing  any 
legal  or  equitable  estate,  right,  title 
or  interest  in,  to,  out  of,  upon  or 
respecting  the  said  messuages  or 
tenements,  pieces  or  parcels  of 
ground  and  other  the  premises  here- 
inbefore assigned  or  mentioned  or 
intended  so  to  be  [other  than  per- 
sons claiming  and  entitled  under  or 
by  virtue  of  such  leases  or  agree- 
ments for  leases  as  aforesaid,  so  far 
as  concerns  their  respective  estates 
and  interests  under  or  by  virtue  of 
the  same],  shall  and  will,  from  time 
to  time  and  at  all  times  hereafter, 
before  the  expiration  of  the  said 
term  of years,  upon  every  rea- 
sonable request  and  at  the  proper 
costs  and  expense  of  the  said  C.  D., 
his  executors,  administrators  or  as- 
signs, make,  do,  execute  and  perfect, 
or  cause  and  procure  to  be  made, 
done,  executed  and  perfected,  all 
and  every  such  further  and  other 
lawful  and  reasonable  acts,  deeds, 
conveyances  and  assuranc&s  in  the 
law  whatsoever,  for  the  further, 
better,  more  perfectly  and  abso- 
lutely or  satisfactorily  assigning, 
confirming  and  assuring  all  and 
singular  the  same  messuages  or 
tenements  and  premises,  with  their 
respective  appurtenances,  unto  the 
said  C.  D.,  his  executors,  admi- 
nistrators and  assigns,  for  all  the 
residue  and  remainder  which  shall 
be  then  to  come  and  unexpired  of 
the  said  term,  as  he  the  said  C.  D., 
his  executors,  administrators  or  as- 
signs, or  his  or  their  counsel  in  the 
law,  being  of  the  degree  of  a  bar- 
rister, shall  advise  and  require,  so 
that  such  further  assurances  or  any 
of  them  do  not  contain  or  imply 
any  further  or  more  general  cove- 
nants on  the  part  of  the  person  or 
persons  who  shall  be  required  to 
make  or  execute  the  same,  than  for 
or  against  the  acts,  deeds,  omissions 
or  defaults  of  him,  her  or  them, 
and  of  his,  her  or  their  lessors  or 
assigns,  or  executors  or  administra- 
tors, and  so  that  the  person  or  per- 
sons who  shall  be  required  to  make 
or  execute  the  same  be  not  oblige 
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to  go  from  his,  her  or  their  then 
place  or  respective  places  of  abode 
for  that  purpose,  without  a  reason- 
able and  sufficient  sum  being  pre- 
viously paid,  tendered  or  secured 
to  him,  her  or  them,  for  or  in  re- 
epect  of  his,  h.-r  «-r  their  time, 
trouble  and  expenses,  which  said 
acts,  deeds  and  assurances  shall, 
unless  otherwise  declared  or  ex- 
pressed, be  and  enure  in  corrobora- 
tion  of  these  presents,  and  of  the 
estate  and  interest  hereby,  or  men- 
tioned or  intended  to  be  hereby,  as- 
signed or  otherwise  assured. 

And  in  consideration  of  the  pre- 
mises aforesaid,  the  said  C.  D.  doth 
hereby,  for  himself,  his  heirs,  ex- 
ecntors  and  administrators,  cove- 
nant, promise  and  agree  with  and 
to  the  said  J.  N.,  his  executors  and 
administrators,  in  manner  follow- 
a  is  to  say.)  that  he  the  said 
('.  I'.,  his  executors,  administrators 
and  assigns,  or  some  or  one  of  them, 
shall  and  will.— from  time  to  time 
and  at  all  times  hereafter,  during 
the  residue  or  remainder  which  is 
now  to  come  and  unexpired  of  the 

nn  or  period  of years, 

or  during  such  part  or  portion 
thereof,  M  he  or  they  shall  or  law- 


virtue  of  these  presents,  of  the  mes- 
suage, ground  and  premises  ex- 
j.n  ....  d  t  •  »•••  h.  r.-l.y  IMlfDl  ,1.  :m- 
cording  to  the  true  intent  and  mean- 
ing hereof;  against  the  said  J.  N., 
his  executors  and  administrators, 
and  all  and  even-  person  and  JHT- 
•on*  rlghtfullyclaimingfTom,  under 
or  in  trust  for  him  or  them  as  afore- 


said,— well  and  trnly  pay  or  cause 

to  be  paid  the  yearly  rent  of  £ , 

in  and  by  the  said  hereinbefore  in 
part  recited  indenture  of  lease  re- 
served, at  such  times  and  in  such 
manner  as  the  same  is  thereby  re- 
served and  made  payable ; 

And  also  well  and  truly  pay  and 
satisfy  all  rates,  taxes,  duties,  and 
assessments,  chargeable  upon  or 
payable  for  or  in  respect  of  the  said 
premises  by  the  tenant,  lessee,  as- 
signee or  occupier  thereof,  from  and 

after  the day  of now  last 

past ; 

And  also  observe  and  perform  all 
and  every  the  covenants,  provisoes, 
clauses,  conditions,  and  agreements, 
which  from  henceforth  during  the 
same  period  on  his  or  their  part 
or  behalf  are  or  ought  to  be  per- 
formed and  observed,  for  and  in 
respect  thereof  or  of  any  part 
tlu-reof; 

And  shall  and  will  from  time  to 
time,  and  at  nil  times  here.ifter,  pro- 
tect, ilffcnd,  keep  harmless  and  in- 
demnified, the  said  J.  N.,  his  exe- 
cutors and  administrators,  and  his 
and  their  lands  and  ten. 
goods,  chattels,  and  effects,  from 
and  against  the  same  rents,  cove- 
nants, and  agreements,  and  of  and 
from  all  actions,  suits,  costs,  da- 
mages and  expenses  whatsoever, 
which  he  or  they  or  any  or  either 
c.f  them  shall  or  may  pay  or  sus- 
tain, or  which  shall  or  may  arise  or 
be  occasioned  by  the  non-payment, 
1 1 "ii  performance  or  non-observ- 
ance thereof  respectively,  or  any  of 

them. 

In  witness,  &c. 


Formerly,  when  assignments  were  merely  required  to  be  in 
writing,  the  forma  adopted  were  generally  much  shorter  than 
the  above ;  and  were  often  written,  by  way  of  indorsement, 
upon  the  lease  itself.  But  now  that  the  assignment  must  be 
by  deed,  it  will  be  more  convenient  that  it  should  be  a  sepa- 
rate instrument.  Where,  however,  the  assignee  of  a 
assigns  to  another,  merely  for  the  purpose  of  getting  rid  of 
his  liability  on  the  covenants  in  the  lease,  the  form,  of  course, 
may  be  very  much  shorter,  omitting  all  the  covenants  nn  tin- 
part  of  the  assignor  or  assignee  respectively  contained  in  the 
above  form. 


80  Attomment. 

SECTION  VI. 
Attornment. 

An  attornment  is  an  admission  by  the  parly  making  it,  that 
he  holds  the  premises  therein  mentioned  as  tenant  thereof  to 
the  party  to  whom  he  attorns.  Formerly,  in  all  cases  where 
the  owner  of  lands,  which  were  let  to  tenants,  conveyed  to 
another  his  interest  in  them,  it  was  necessary  that  the  tenants 
should  attorn  to  their  new  landlord,  before  his  title  was 
deemed  complete.  But  by  stat.  4  &  5  Ann.  c.  16,  s.  9,  all 
grants  or  conveyances,  by  fine  or  otherwise,  of  any  manors  or 
rents,  or  of  the  reversion  or  remainder  of  any  messuages  or 
lands,  shall  be  good  and  effectual  to  all  intents  and  purposes, 
without  any  attornment  of  the  tenants  of  any  such  manors, 
or  of  the  land  out  of  which  such  rent  shall  be  issuing,  or  of 
the  particular  tenants  upon  whose  particular  estates  any  such 
reversions  or  remainders  shall  or  may  be  expectant  or  depend- 
ing, as  if  their  attornment  had  been  had  and  made.  Provided 
nevertheless,  that  no  such  tenant  shall  be  prejudiced  or 
damaged  by  payment  of  any  rent  to  any  such  grantor  or 
conusor,  or  by  breach  of  any  condition  for  non-payment  of 
rent,  before  notice  shall  be  given  to  him  of  such  grant  by  the 
conusee  or  grantee  (or). 

And  on  the  other  hand,  by  stat.  11  G.  2,  c.  19,  s.  11,  after 
reciting  that  the  possession  of  estates  in  lands  had  been  ren- 
dered very  precarious,  by  the  frequent  and  fraudulent  practice 
of  tenants,  in  attorning  to  strangers,  who  claim  title  to  the 
estates  of  their  respective  landlords  or  lessors,  who  by  that 
means  are  turned  out  of  possession  of  their  respective  estates, 
and  put  to  the  difficulty  and  expense  of  recovering  the  posses- 
sion thereof  by  actions  or  suits  at  law, — it  is  enacted  that  "  all 
and  every  such  attornment  and  attornments  of  any  tenant  or 
tenants  of  any  messuages,  lands,  tenements  or  hereditaments, 
within  that  part  of  Great  Britain  called  England,  dominion  of 
Wales,  or  town  of  Berwick-upon-Tweed,  shall  be  absolutely 
null  and  void  to  all  intents  and  purposes  whatsoever;  and  the 
possession  of  their  respective  landlords  or  lessors  shall  not  be 
deemed  or  construed  to  be  anywise  changed,  altered  or  affected 
by  any  such  attornment  or  attornments  :  Provided  always, 
that  nothing  herein  contained  shall  extend  to  vacate  or  affect 
any  attornment  made  pursuant  to  and  in  consequence  of  some 
judgment  at  law  or  decree  or  order  of  a  court  of  equity, — or 
made  with  the  privity  and  consent  of  the  landlord  or  land- 

(aO  4  &  5  Ann.  c.  16,  s.  10. 
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lords,  lessor  or  lessors,— or  to  any  mortgagee  after  the  mort- 
gage is  become  forfeited." 

Upon  these  statutes  it  is,  that  the  practice  of  attornments  at 
present  depends.  It  is  not  necessary,  where  a  lessor  assigns 
his  reversion.  So,  where  lands  are  mortgaged,  which  at  the 
time  are  let  to  tenants,  it  is  not  necessary  that  the  tenants 
should  attorn  to  the  mortgagee,  to  entitle  him  to  the  rents  of 
the  mortgaged  property ;  for  as  he  is  assignee  of  the  reversion, 
he  has  his  remedy  by  law  against  the  tenant  without  attorn- 
mont.  All  that  is  necessary  for  him  to  do,  is,  to  give  the 
tenant  notice  to  pay  the  rents  to  him,  in  order  to  prevent 
Mich  tenant  paying  "them  over  to  the  mortgagor  (y).  But  if 
after  the  mortgage,  the  mortgagor  let  the  lands  to  a  tenant, 
and  under  circumstances  that  he  cannot  be  deemed  the  agent 
of  the  mortgagee  in  doing  so,  the  mortgagee  must  get  an 
attorn  men  t  from  the  tenants,  or  get  them  to  do  that  which  is 
virtually  an  attornment,  namely,  to  pay  rent  to  him ;  for  his 
merely  giving  them  notice  to  pay  their  rents  to  him,  will  not 
in  that  case  constitute  any  tenancy  between  them,  so  as  to 
enable  him  to  distrain  for  the  rent  (z). 

So,  where  lands  are  recovered  in  ejectment,  and  it  is  not 
the  wish  or  intention  of  the  lessor  of  the  plaintiff  to  disturb 
tin-  tenant  who  is  in  the  occupation  of  the  premises,  it  is 
usual  for  the  tenant  to  attorn  to  the  plaintiff,  under  the 
proviso  in  stat.  11  G.  2,  c.  19,  s.  11,  above  mentioned. 

Upon  attornment  the  tenant  continues  to  hold  on  the  same 
term*  as  he  h»  M  under  his  former  landlord  («);  but  as  tenant 
from  year  to  year  only  (b).    And  in  such  a  case,  the  attornment  • 
does  not  require  a  stamp,  even  although  it  expressly  state  that 
he  is  to  hold  at  the  same  rent,  &c.  (c).    But  if  it  state  ex- 
presfcly  that  he  is  to  bold  on  different  terms,  or  on  such  terms 
as  should  thereafter  be  agreed  upon   (and  which  might  or 
might  not  be  different  from  the  former  terms),  there  the  in- 
strument is  no  longer  an  attornment,  but  an  agreement  for  a 
nancy,  and  must  be  stamped  accordingly  (d). 
re  a  JMHII   thus  attorns  tenant   to  another,  he  is  not 
>y  estopped  from  d  igniting  hU  title;  for  he  may  by  mis- 
take have  attorned  to  a  person  who  has  no  title  (<?)•     But  sub- 
ject to  this,  the  landlord  has  all  the  remedies  against  the  per- 


(j)  8tt  4  Jc  6  Ann.  c.  10,  •.  10,  05;  tod  Me  DM  T.  Smith,  8  Ad.  k 

,„;>-•„.  J.-,5. 

/:««u  T.  Elliot  ft  aL.  9  Ad.         (d)  Cornith  tt  al.  T.  Searell,  8 

Jc  Kl.  »48.  B.  fc  C.  471. 

(«)  P*r  Holroyd,  J.,  In  ComUk         (e)  Cornith  ft   al,   v.    Srarell, 

tt  al.v.  0MOTff,8  B.  fcC.470,  471.  Riipni.      tirarrnar  V.    Woodhou* 

(b)  Dot  V.  Boulter.  6  Ad.  If,  £1.  rt   at.,    1    Hint.    88.     Gregory    T. 
67ft.  Dolda*  ct  al.,  9  Hing.  474. 

(c)  Dot  v.  ACWOTb,  6  Ad.  ft  El. 
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son  who  thus  attorns  to  him,  that  he  would  have  against  a 
tenant  to  whom  he  had  demised  the  premises ;  and  amongst 
others,  he  may  distrain  upon  him  for  rent  in  arrear ;  and  if  he 
bring  replevin,  and  plead  non  tenuit  to  an  avowry  for  the  rent, 
the  attorument  will  be  good  evidence  for  the  landlord  in  proof 
of  the  holding  (/). 


CHAPTER  II. 
The  Tenancy,  how  dissolved. 

SECTION  I. 
Dissolution  of  the  Tenancy,  by  Effluxlon  of  Time,  $c. 

A  lease  for  life  determines  of  course  upon  the  death  of  the 
party. 

A  lease  for  a  term  of  years,  is  not  determined  until  the  last 
moment  of  the  anniversary  of  the  day  from  which  the  tenant 
was  to  hold,  in  the  last  year  of  the  tenancy  (pr). 

A  tenancy  at  will  may  be  determined,  either  expressly,  or  by 
matter  of  implication.  The  mode  of  determining  it  expressly, 
by  either  party,  is  by  a  demand  of  possession  on  the  part  of 
the  lessor,  or  by  an  express  declaration  by  the  lessee  that  he 
will  hold  no  longer;  and  which,  if  made  off  the  land,  must  be 
by  a  notice  in  writing  (h).  If  the  lessor  determine  his  will 
verbally,  it  must  be  upon  the  land  (i) ;  and  where  a  demand 
of  possession  was  made  upon  the  premises  to  the  wife  of  the 
under-tenant,  it  was  holden  to  determine  the  will,  and  that 
the  lessor  might  thereupon  bring  an  ejectment  (k).  But  a 
mere  verbal  declaration  of  the  lessee,  that  he  will  not  hold  the 
lands  any  longer,  does  not  determine  the  estate,  unless  he  also 
waive  the  possession  (I).  A  determination  of  the  will,  how- 
ever, may  be  implied  from  any  act  of  ownership  exercised  by 
the  lessor,  which  is  inconsistent  with  the  nature  of  the  estate : 
as  if  he  make  a  feoffment,  and  give  livery  of  seisin  upon  the 
land,  even  although  the  lessee  be  not  present  nor  assent  to 
it(w);  or  make  a  lease  of  the  lands,  to  commence  imme- 
diately (n)',  or  enter  upon  the  land  and  cut  timber  (0)  j  or  do 

(/)  Gravenor  v.  Woodhouse  et  (ft)  Eoe  v.  Street,  4  Nev.  &  M.  42. 

al.,  1  Bin£.  38 ;  2  Id.  71.  (I)  Co.  Lit.  55.  b,  57. a. 

(0)  Achland  v.  Lutley,  9  Ad.  &  (TO)  Sail  v.  Cullimore,  2  Cr.  M. 

El.  879.  &  R.  120. 

(&>  Co.  Lit.  55.  b.  (n)  Dinsdale  v.  lies,  2  Lev.  88. 

(t)  Id.  (o)  Co.  Lit.  55.  b. 
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any  other  act  showing  that  he  has  determined  the  will :— -  this 
will  have  the  effect  of  putting  an  end  to  the  lessee's  interest. 
And  on  the  other  hand,  any  act  of  desertion  by  the  tenant,  or 
other  act  inconsistent  with  this  estate,  will  operate  as  a  deter- 
mination of  the  estate :  as  if  he  assign  over  the  laud  to 
another,  or  commit  an  act  of  waste,  his  estate  is  thereby 
determined  (p).  And  lastly,  if  either  party  die,  or  be  out- 
lawed, the  estate  is  thereby  determined  (q). 

A  tenancy  at  sufferance,  is  determined  by  a  mere  entry ;  no 
demand  of  possession  or  other  notice  is  necessary. 


SECTION  II. 
Dissolution  of  the  Tenancy,  by  Surrender. 

Generally.]  A  surrender  is  a  yielding  up,  by  mutual  agree- 
ment, of  an  estate  for  life  or  years,  to  him  who  hath  an 
immediate  estate  in  reversion  or  remainder  wherein  the  estate 
for  life  or  years  may  merge  (r).  And  livery  of  seisin  is  not 
essential  to  its  completion,  although  it  be  a  surrender  of  a 

for  life  or  lives  (*). 
It  may  be  by  any  person,  in  whom  the  estate  for  life  or 

is  vested  at  the  time, — the  lessee  or  the  assignee  of  the 
term, — and  who  by  law  is  capable  of  alienating  his  lands. 
Infante,  married  women  and  lunatics,  may  by  petition  or 
motion  to  the  court  of  Chancery  be  enabled  to  surrender 
leases,  and  to  accept  new  leases  of  the  same  premises, — the 
infant  by  his  guardian  or  other  person  on  his  behalf,  the 
married  woman  by  any  person  on  her  behalf,  and  the  lunatic 
by  his  guardian,  or  the  committee  of  his  estate  or  other  person 
on  bis  behalf  (t).  A  lessee  thus  surrendering,  however,  must 

possession  (»/):  and  therefore  a  lessee  For  years  cannot 

ler  his  term,  until  after  he  have  entered  upon  the  <!«•- 
miscd  premises, for  until  entry  there  is  no  reversion  into  which 
the  term  may  merge  (p).    So  if  a  lessee  for  life  or  years  be 
ousted  by  a  stranger,  and  afterwards  surrender  to  his  lessor,  (v 
the  surrender  is  void  (to).    And  for  the  same  reason,  then 
be  no  surrender  of  a  lease  which  is  to  commence  at  a  fut  tin- 
day,  until  the  lessee  is  entitled  to  and  has  obtained  posses- 
don  :  for  until  then  there  is  no  reversion.  <  t  i,.-  term 
i  (x).    But  this  reason  does  not  apply  to  the  assignee 


(p)  Co.  LIU  06.  b.  («)  Co.  Lit.  Stt. 

fa)  Co.  Lit  U.  b,  67.  •;  6  Co.  110.  (r)  9  Bo.  Abr.  404,  400. 

<>)  00.  LM.  »7.  b.  <"•      I1-  rk.  ».:,!••.».  GIN..  U.i|. 

>.Ltt.ao.    2  Bl.  Con.  996.  (*)  Co.  Lit.  M8.    6  Co.  11.     ]-• 

(I)  9  O.  §,  c.  SI |  10  fc  17  Viet.  Co. 58.  Cro. HU.08i,006.  Poph.u. 

ff.MLs.llti  8Bo.Abr.490. 


84  Surrender. 

of  the  terra,  if  the  lessee  have  entered,  because  by  the  entry  of 
the  lessee,  the  possession  was  severed  from  the  reversion  •  and 
therefore  it  has  been  holden  that  the  assignee  of  a  term  may 
surrender  it,  before  entry  (y\  And  there  must  also  be  a  pri- 
vity of  estate,  between  the  surrenderor  and  the  surrenderee, 
otherwise  the  surrender  is  void.  A  surrender  by  the  lessee,  or 
the  assignee  of  the  term,  to  the  lessor  or  his  assignee,  is  good, 
because  there  is  a  privity  of  estate  between  them ;  but  a  sur- 
render by  an  under-lessee  to  the  original  lessor  would  be  bad, 
for  there  is  no  such  privity  between  them.  So,  it  has  been 
holden  that  a  lessee  could  not  surrender  his  term  to  seques- 
trators  appointed  by  the  court  of  Chancery ;  it  must  be  to 
the  lessor  himself,  or  some  party  legally  entitled  under 
him  (z).  But  it  has  been  holden  that  the  lessee  and  his  under- 
lessee  may  join  in  a  surrender  to  the  original  lessor,  and  that 
such  a  surrender  would  be  good(«). 

The  surrender  must  be  to  the  person  who  has  the  immediate 
j  reversion  or  remainder  expectant  upon  the  determination  of 
the  term  surrendered.  If  A.,  the  owner  of  the  fee,  let  to  B. 
for  life  or  years,  B.  may  surrender  his  term  to  A.,  for  he  has 
the  immediate  reversion.  Again,  if  A.,  the  owner  of  the  fee, 
let  to  B.  for  twenty  years,  and  B.  underlet  to  C.  for  ten  years, 
C.  may  surrender  his  term  to  B.  (&);  but  C.  cannot  surrender 
to  A.,  because  of  the  reversion  of  B.  intervening  (c).  But  if 
in  such  a  case  B.  were  first  to  surrender  his  term  to  A.,  C. 
might  afterwards  surrender  his  term  to  A.  also,  because  by  the 
surrender  of  B.,  the  reversion  of  A.  has  become  the  immediate 
reversion  upon  the  term  of  C.,  the  estate  of  B.  no  longer  inter- 
vening (d).  If,  however,  A.  had  made  a  lease  to  B.  for  years, 
and  a  lease  in  remainder  to  C.  for  years,  it  was  formerly 
doubted  whether  B.  could  not  surrender  to  C.  (e).  But  it  has 
since  been  decided  that  A.,  in  such  a  case,  by  making  the 
lease  to  C.,  does  not  thereby  part  with  his  reversion,  so  as  to 
prevent  him  from  distraining  on  B.  for  rent  in  arrear  (/) ;  and 
it  follows  from  that  decision,  that  B.  could  not  surrender  to  C. 
On  the  other  hand,  it  is  clear  that  C.,  although  he  might 
assign,  could  not  surrender  to  B.  By  stat.  8  &  9  Viet.  c.  106, 
s.  9,  "  when  the  reversion  expectant  on  a  lease,  made  either 
before  or  after  the  passing  of  this  Act,  of  any  tenements  or 
hereditaments,  of  any  tenure,  shall  after  the  1st  October,  1845, 
be  surrendered  or  merge, — the  estate  which  shall  for  the  time 
being  confer  (as  against  the  tenant  under  the  same  lease)  the 

(y}  Id.    Bac.  Abr.  Lease,  S.  2.  Cro.  El.  173.      1   Leon.  803,  323. 

(z}  Cornish  v.  Scar  ell,  8  B.  &  C.  Owen,  97,  semb.  cont. 

471.  (c)  Perk.  s.  604. 

(a)  Plowd.541.  (d)  Id. 

(&)  Cro.   El.  302.    Poph.  30.    2  (e)  See  Co.  Lit.  173.    Perk.  s.  589. 

Vent.  326.     Co.  Lit.  218.  b.     See  (/)  Smith  v.  Day  et  al.t  2  Mees. 
&  W.  684. 
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next  vested  right  to  the  same  tenements  or  hereditaments, 
shall  (to  the  extent  and  for  the  purpose  of  preserving  such 
incidents  to,  and  obligations  on,  the  same  reversion,  aa,  but 
for  the  surrender  or  merger  thereof,  would  have  subsisted,)  be 
deemed  the  reversion  expectant  on  the  same  lease." 

The  estate  which  may  thus  be  surrendered,  may  be  for  life 
or  years.  An  estate  at  will  is  not  the  subject  of  a  surrender ; 
because,  as  it  is  holden  at  the  will  of  both  parties,  either  may 
determine  his  will,  without  the  formality  of  a  surrender  (g) ; 
and  the  very  act  of  surrendering,  would  be  a  determination  of 
the  will. 

Surrender  by  deed.]  By  stat.  29  Car.  2,  c.  3,  s.  3,  no  leases, 
mtltpo  or  interests,  either  of  freehold  or  terms  of  years  or  any 
uncertain  interest,  (not  being  copyhold  or  customary  interest,) 
of,  in,  to  or  out  of  any  messuages,  manors,  lands,  tenements 
or  hereditaments,  shall  be  surrendered,  unless  it  be  by  deed  or 
note  in  writing,  signed  by  the  party  «o  surrendering  the  same, 
or  his  agent  thereunto  lawfully  authorized  in  writing, — or  by 
act  and  operation  of  law.  These  latter  words  have  reference 
to  a  surrender  in  law,  which  shall  be  noticed  presently. 

And  by  Mat.  s  A:  \)  Viet.  c.  106,  s.  3, a  surrender  in  writing, 
of  an  interest  in  any  tenements  or  hereditaments,  (not  being  a 
copyhold  interest,  and  not  being  an  interest  which  might  by 
law  have  been  created  without  writing,)  made  after  the  1ft 
October,  1845,  shall  be  void  at  law,  unless  made  by  deed ; 
•1  that  thi>  .-hall  not  extend  to  Ireland. 

The  technical  and  proper  words  of  a  surrender  are  "  surren- 
der and  yield  up;"  but  any  form  of  words,  by  which  the 
on 'of  the  parties  is  sufficiently  manifested,  will  be 
deemed  to  operate  as  a  surrender  (h).  As  for  instance,  if  a 
lessee  for  yean  remise,  release,  discharge  and  for  ever  quit 
claim  to  his  lessor  all  his  right,  title  and  interest  to  or  in  the 
lands  demi»<  il.  ihi-  \\<m\<\  l>e  a  surrender  (*).  So,  where  the 
assignee  of  a  terra  for  years  agreed  with  the  lessor,  that  he 
•hould  have  the  premises  on  the  term-  mentioned  in  the  lease, 
and  to  pay  H/.  10*.  over  and  above  the  rent,  annually,  towards 
the  good  will  already  paid  for  by  the  assignee :  it  was  1. 
that  this  operated  as  a  surrender  of  tin-  whole  term  (ft). 
when  by  an  agreement  between  the  landlord  and  tniai.- 
farm,  the  tenant  was  to  give  up  possesMon,  and  the  landlord 
was  to  take  the  rtock  at  a  valuation,  to  make  compensation 
for  fallows,  dec.,  to  pay  the  taxes,  and  to  permit  the  t.  mint  to 
keep  possession  of  part  of  the  buildings  until  a  certain  day 


(a)  Cro.  El.  Ififl.    IS  Mod.  70.  (I)  I)y.  Jtfl.pl. 81,  W.  Cro.El.«. 

4  Cruiw,  09,  ».4.     UBC.  Abr.     Cro.  Jar.  100.     IX-T.  144. 
LMM.U.  1,  •.  1.  (*)  Sm«AT.jropf«fra«A,  1   1    I 
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without  payment  of  rent,  &c. :  this  was  holden  to  operate  as  a 
surrender  of  the  term,  but  that  not  being  on  a  deed  stamp,  it 
could  not  be  given  in  evidence  (I).  So,  if  lessee  for  life  grant, 
surrender  and  release  to  him  in  reversion,  or  even  if  the  word 
surrender  be  omitted,  it  will  operate  as  a  surrender  (m) ;  but 
a  mere  release  would  not  have  that  effect,  on  account  of  the 
repugnancy,  the  lessee  being  in  possession,  but  the  release 
supposing  the  possession  to  be  in  the  lessor  (ri).  So,  where  A., 
tenant  in  fee,  leased  to  B.  for  years,  and  some  time  afterwards 
B.  made  an  under-lease  to  C.  for  the  residue  of  the  term  ex- 
cepting the  last  twenty-one  days;  afterwards,  by  a  deed-poll, 
indorsed  on  the  counterpart  of  the  lease  to  C.,  B.  granted, 
sold,  assigned,  transferred  and  set  over  to  A.,  the  lease  to  C., 
and  the  premises  thereby  granted,  and  all  his  (B.'s)  estate, 
right,  title,  interest,  time  and  term  of  years  then  to  come  and 
unexpired,  possession,  property,  benefit,  claim  and  demand 
whatsoever  of,  in  and  to  the  premises,  to  have  and  to  hold  the  i 
said  premises  for  all  such  time  and  term  therein  as  in  the  lease 
to  C.  was  mentioned :  it  was  holden  that  this  passed  to  A. 
merely  the  term  C.  had  in  the  premises;  and  as  B.  had 
still  a  reversion  of  twenty -one  days  intervening  between  that 
and  the  reversion  in  fee,  that  term  could  not  merge  in  the 
reversion,  and  consequently  the  deed-poll  of  B.  could  not  be 
deemed  a  surrender  (0).  So,  where  a  lease  recited  that  it  was 
granted  partly  in  consideration  of  a  surrender  of  a  former 
lease,  this  was  holden  not  to  be  a  surrender  in  writing,  within 
the  meaning  of  the  statute  of  frauds,  mentioned  ante,  p.  85  ; 
for  no  words  were  used  which  could  imply  a  surrender  (p). 

The  stamp  required  on  a  surrender  of  "  any  term  or  terms 
of  years,  or  of  any  freehold  or  uncertain  interest  in  any  lands 
or  hereditaments,  not  being  of  copyhold  or  customary  tenure," 
is  11.  15*. ;  and  if  it  contain  2,160  words,  then  11. 5s.  for  every 
1,080  words  over  and  above  the  first  1,080  (q). 

~       Surrender  in  law."]  By  the  statute  of  frauds,  ante,  p.  85,  a 

surrender  must  be  by  deed  or  note  in  writing,  or  "  by  act  and 

operation  of  law."     A  surrender  in  law  is,  where  a  lessee  ac- 

\  cepts  a  new  lease  of  the  same  premises  from  the  reversioner, 

I  either  to  commence  presently,  or  at  any  distance  of  time  during 

i  the  term  mentioned  in  the  old  lease ;  for  to  enable  the  lessor 

I  to  perfect  and  make  good  his  second  contract,  the  lessee  must 


( I )  Williams  v.  Sawyer,  3  Brod.  1  Ro.  Rep.  387 ;  2  Ro.  Abr.  497,  498. 

&  B.  70.    And  see  Gore  v.  Wright,  2  Mod.  176. 

8  Ad.  &  El.  118.    Weddall\.  Capes,  (p)  Roe  v.  Archbp.  of  York,  6 

]  M.  &  W.  50.  East,  86. 

(m)  Bac.  Abr.  Lease,  S.  1,  s.  1.  (q)  55  G.  3,  c.  184,  Sch.  1,  "Sur- 

(n)  Jenk.  195,  ca.  2.  render."    See  Doe  v.  Stagg,  5  Bing. 

(0)  Burton  v.  Barclay  et  al.,  7  N.  C.  564. 
Bing.  745,    S.  P.  Bulst.  203,  204 ; 
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be  supposed  to  waive  and  relinquish  all  benefit  of  the  first  (r). 
And  the  statute  of  frauds  thus  allows  of  it,  for  the  new  lease 
being  in  writing,  it  is  of  equal  notoriety  with  a  surrender  in 
writing  (*).  And  it  is  immaterial  whether  the  term  acquired 
by  the  second  lease,  be  greater  or  less  than  that  which  the 
lessee  had  under  the  former  lease,  or  whether  the  new  lease  is 
to  have  immediate  operation  or  not ;  for  by  accepting  the  new 
lease,  the  lessee  admits  that  the  lessor  had  power  to  make  it, 
which  he  could  not  have  had,  if  the  old  lease  had  not  been 
surrendered  (t) .  Therefore  if  a  lessee  for  thirty  years  accept  a 
new  lease  for  three  years  to  commence  ten  years  hence,  this  is 
presently  a  surrender  of  the  old  lease  (u).  And  this  is  the 
case,  even  where  the  new  lease  is  voidable,  provided  it  be 
not  void.  And  therefore  where  a  husband  seised  of  lands  in 
fee,  made  a  lease  for  years,  and  then  enfeoffed  certain  persons 
and  took  an  estate  to  himself  and  his  wife  in  tail ;  after  which 
the  tenant  applied  for  and  obtained  from  the  husband  a  new 
lease  of  the  same  premises :  upon  the  death  of  the  husband 
during  the  latter  term,  the  tenant  was  evicted  by  the  widow ; 
and  the  court  held  that  she  had  a  right  to  do  so :  the  accept- 
ance of  the  new  lease  was  a  surrender  in  law  of  the  old  one, 
and  the  new  lease  being  after  the  feoffment,  and  voidable  by 

fe  as  being  made  by  the  husband  alone,  she  had  a  right 
to  enter  (t?).    And  the  same,  although  the  new  lease  be  con- 

il  merely ;  as  if  a  lessee  for  years  accept  a  new  lease, 
upon  condition  that  if  he  do  not  a  certain  act,  such  new  lease 
shall  be  void,  and  he  break  the  condition  so  that  the  lease  btv 
comes  void  :  yet  his  acceptance  of  that  lease  was  a  surrender 
in  law  of  the  former  one  (tr).  So,  where  a  new  lease  by  a 
bishop,  voidable  as  against  his  successor,  was  granted  to  a  - 
Vuaco  uneler  a  former  lease,  and  the  successor  afterwards 
avoided  the  new  lease :  it  was  holden  that  this  had  not  the 
effect  of  reviving  the  old  lease (x).  But  if  the  new  lease  be/ 
absolutely  void,  the  acceptance  of  it  will  not  be  deemed  a  sur- ' 
render  of  the  old  lease  (y).  So  where  the  new  lease  was  made 
by  tenant  for  life,  for  ninety-nine  years,  expn-.^ly  under  a 
power,  to  a  person  then  having  a  valid  lease,  but  it  was  not 
made  in  conformity  with  the  terms  of  the  power,  and  was  there- 
fore void :  it  wa#  holden  that  the  acceptance  of  this  second  lease 
was  not  a  surrender  in  law  of  tin-  HIM  one(r).  So,  if  it  be  not 
certain  that  the  second  lease  is  to  commence-  during  the  term 


(r)  lUc.  Abr.  LMM,  8.  2,  i.  1.  (y)  Per  Ld.  Maotfleld,  < 

(«)  4Cruiw,  94,  I, 

<«)  Id.  Watt  v.  MaydrtU,  Hut.  104  ;   Lit. 

(•;   :  H.I..  *x 

:  •» .  140.    S  Bo.  Abr.  406.  (r)  Rot  v.  Arckbp.  of  Fork,  0 

(v)  Flowd.  107.    Co.  Lit.  S18.  b.  EMI,  80.    Dot  v.  Poolt.M  Law  J. 

Itot  T.  Bride**,  1  B.  1C  Ad.  143,    qb.      Dot    T.    Courtney,    17 

847.  Law  J.  151,  qb. 
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granted  by  the  first  lease,  the  acceptance  of  the  former  is  not  a 
surrender  in  law  of  the  latter.  As  if  lessee  for  twenty-one 
years,  accept  a  new  lease  of  the  same  premises  to  commence 
immediately  after  the  death  of  J.  S.,  this  will  be  no  surrender 
in  law  of  the  former  lease,  because  non  constat  that  J.  S.  may 
not  outlive  the  first  term,  in  which  case  the  second  lease  could 
not  be  deemed  a  surrender  of  the  first  (a).  Also,  if  the  lessee 
of  certain  premises  accept  a  new  lease  of  part  of  them 
only,  this  shall  be  deemed  a  surrender  in  law  of  the  old  lease, 
only  so  far  as  respects  that  part  of  the  premises  comprised  in 
the  new  lease  (&). 

So,  where  B.,  tenant  from  year  to  year  of  certain  premises, 
and  C.  agreed,  during  a  current  year,  with  A.  the  landlord,  for 
a  lease  of  the  premises  to  be  granted  to  B.  and  C.,  and  C.  there- 
upon entered,  and  he  and  B.  occupied  the  premises  jointly  for 
about  six  months :  this  was  holden  to  be  a  surrender  in  law 
of  the  term  from  year  to  year,  although  the  lease  agreed  for 
was  never  in  fact  granted  (c).  So,  where  A.,  the  tenant  for  a 
term  of  years  of  a  house,  several  cottages,  a  stable  and  yard, 
becoming  embarrassed  during  the  term,  agreed  to  assign  his 
interest  to  B.,  and  B.  took  possession  of  the  stable  and  yard, 
which  were  the  only  parts  of  the  premises  he  occupied,  the 
house  and  cottages  being  occupied  by  other  tenants ;  this  was 
in  the  middle  of  a  quarter,  and  A.  paid  to  the  landlord  his 
rent  for  the  whole  of  the  premises  up  to  the  half  quarter, 
which  the  landlord  received  without  objection,  the  landlord 
afterwards  received  the  rent  from  the  different  tenants,  and 
upon  the  cottages  becoming  unoccupied,  he  let  them  to  other 
tenants,  and  at  last  advertized  the  whole  of  the  premises  to  be 
let  or  sold :  these  circumstances,  taken  together,  were  holden 
to  amount  to  a  surrender  in  law  of  the  first  term  (d ) .  But  a 
surrender  is  not  to  be  presumed,  merely  from  the  fact  of  the 
rent  being  paid  by  a  third  party,  and  not  by  the  original 
tenant  (e).  Even  a  cancelling  of  the  lease,  is  not  deemed  a 
surrender  of  the  term,  either  in  law  or  in  deed  (/).  As  to  the 
effect  of  cancelling  a  lease,  see  Bac.  Abr.  Lease,  T. 

Formerly  a  lease  for  lives  or  years  could  not  be  renewed, 
without  a  surrender,  not  only  of  the  lease  itself,  but  of  all  the 
under-leases  which  had  been  derived  out  of  it ;  so  that  it  was 
in  the  power  of  the  under-tenants  to  prevent  or  delay  the 
renewal  of  the  principal  lease,  by  refusing  to  surrender  their 


(a)  4  Leon.  30.  (e)  Copeland  v.  Watts,  1  Stark. 

(b)  Fish  v.  Campion,  2  Ro.  Abr.  96.    Doe  v.  Wood,  15  Law  J.  41,  ex. 
498.  (/)  Doe  v.  Thomas,   9  B.  &  C. 

(c)  Hamer ton  \.Stead,  SB.  &C.  288.    Roe  v.  Archbp.  of  York,  6 
478.  East,  86.     Wootley  v.  Gregory,  2 

(d)  Reeve  v.  Rird,  1  Cr.  M.&  B.  Young  &  J.  586.    Magennig  v. Mac 
31.  And  see  Nicholls  v.  Atherstone,  Cullogh,  Gilb.  Eq.  Rep.  236. 

16  Law  J.  371,  qb. 
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under-leases.  But  by  stat.  4  G.  2,  c.  28,  s.  6,  reciting  this, 
it  is  enacted,  that  in  case  any  lease  shall  be  duly  surrendered 
in  order  to  be  renewed,  and*  a  new  lease  made  and  executed 
by  the  chief  landlord  or  landlords,  the  same  new  lease  shall, 
without  a  surrender  of  all  or  any  the  under-leases,  be  as  good 
and  valid  to  all  intent*  and  purposes,  as  if  all  the  under-leases 
derived  thereout  had  been  likewise  surrendered  at  or  before 
the  taking  of  such  new  lease :  and  all  and  every  person  and 
persons,  in  whom  any  estate  for  life  or  lives  or  for  years  shall 
fn.m  time  to  time  be  vested  by  virtue  of  such  new  lease,  and 
hi.-,  her  and  their  executors  and  administrators,  shall  be 
entitled  to  the  rents,  covenants,  and  duties,  and  have  like 
remedy  for  recovery  thereof,  and  the  under-lessees  shall  hold 
and  enjoy  the  messuages,  lands,  and  tenements  in  the  respec- 
tive under-leases  comprised,  as  if  the  original  leases  out  of 
which  the  respective  under- leases  are  derived,  had  been  still 
kept  on  foot  and  continued  ;  and  the  chief  landlord  and  land- 
fall have  and  be  entitled  to  such  and  the  same  remedy 
liy  distress  or  entry  in  and  upon  the  messuages,  lands,  tene- 
ments and  hereditaments  comprised  in  any  such  under-lease, 
for  the  rents  and  duties  reserved  by  such  new  lease,  so  far  as 
the  same  exceed  not  the  rents  and  duties  reserved  in  the  lease 
out  of  which  such  under-lease  was  derived,  as  they  would 
have  had  in  case  such  former  lease  had  been  still  continued,  or 
as  they  would  have  had  in  case  the  respective  under-leases  had 
been  renewed  under  such  new  principal  lease. 

Effect  of  it.]  The  effect  of  a  surrender,  as  between  the 
parties,  is,  that  the  term  granted  by  the  lease  is  thereby 
merged  and  destroyed,  and  the  lease  itself  is  at  an  end.  But 
the  rights  of  strangers  are  not  affected  by  it  j  they  are  ]>rr- 
served.  Thus,  if  a  tenant  for  life  grant  a  rent-charge,  and 
afterwards  surrender  his  estate,  the  rent-charge  continues  (g). 
So,  if  a  lessee  for  life  make  a  lease  for  years,  and  afterwards 
surrender  his  estate,  the  lease  for  years  continues ;  and  yet  the 
rerersioner  shall  not  have  the  rent  reserved  by  it  (h).  Even 
where  a  lessee  for  life  of  copyhold  premises,  which  were  only 
demisable  by  copy,  made  a  lease  of  tin m  for  years  to  J.  8.,  and 
afterwards  surrendered  his  own  lease  to  the  lord  of  the  fee :  it 
was  bolden  that  this  surrender  did  not  affect  tho  valid 
the  lease  of  J.  8.,  which  was  good  as  against  tho  lord  of  tfat 
foe,  as  well  as  against  the  lessor,  notwithstanding  the  sur- 
reodar  of  the  superior  lease  (t). 


(g)  Touch.  SOI .  4  CralM,  9S,  ». ».         (A)  Id. 

Co.  Lit.  880.  b.    IVr  Ld.  Ellenbo-         (i)  D<*  tr.  Pykt,  6  M.  *  8.  140. 
'    C.  J.,  In  U<*T.,Py*«,  5M.lt 
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Form  of  a  Surrender  of  a  Lease  by  indorsement. 


To  all  to  whom  these  presents 
shall  come,  the  within-named  J.  N. 
sendeth  greeting :  Whereas  [recite 
the  motive  for  the  surrender'] ; 
Now  these  presents  witness,  that  in 
pursuance  of  the  said  agreement, 
and  for  and  in  consideration  of  the 

sum  of ,  of  lawful   money   of 

Great  Britain,  to  the  said  J.  N.,  in 
hand  paid  by  the  said  J.  S.  at  or 
before  the  sealing  and  delivery  of 
these  presents,  the  receipt  whereof 
is  hereby  acknowledged,  He  the 
said  J.  N.,  Hath  bargained,  sold 
assigned,  surrendered,  and  yielded 
up,  and  by  these  presents  Doth 
bargain,  sell,  assign,  surrender,  and 
yield  up  unto  the  said  J.  S.,  and 
his  heirs,  All  fthat  [&c.],  and  all 
other  the  premises  in  and  by  the 
within  written  indenture  of  lease 
demised  to  the  said  J.  N.,  with  all 
and  every  the  rights,  easements, 
and  appurtenances  to  the  same  be- 
longing ;  And  all  the  estate,  title, 
interest,  term  of  years  yet  to  come 
and  unexpired,  property,  claim,  and 
demand  whatsoever  of  him  the  said 
J.  N.,  in,  to,  or  out  of  the  said 
premises,  and  every  or  any  part 
thereof,  together  with  the  within 
written  indenture  of  lease  and  coun- 
terpart of  lease  by  him  the  said 
J.  S.,  granted  or  demised  of  the 
premises,  or  any  part  thereof;  To 
have,  take,  and  receive  the  mes- 
suages [&c.]  and  premises,  and 
estate  and  interest  hereby  surren- 
dered, or  intended  so  to  be,  with 
their  and  every  of  their  rights, 
members,  and  appurtenances,  unto 
him  the  said  J.  S.,  his  heirs  and 
assigns,  for  all  the  residue  or  re- 
mainder now  to  come  and  unexpired 
by  effluxion  of  time,  of  or  in  the 
same  messuages  [Sec.]  and  premises, 
to  and  for  the  end,  intent,  and  pur- 
pose that  all  and  singular  the  same 
messuages  [&c.]  and  premises,  and 
estate  and  interest,  shall  or  may 
henceforth  become  and  be  merged 
and  extinguished  in  or  consolidated 
with  the  freehold,  reversion  and 


inheritance  thereof;  and  the  said 
J.  N.,  for  himself,  his  heirs,  execu- 
tors and  administrators,  doth  here- 
by covenant,  promise,  declare  and 
agree  with  and  to  the  said  J.  S.,  his 
executors,  administrators  and  as- 
signs, in  the  manner  following,  (that 
is  to  say) :  that  he  the  said  J.  N. 
hath  not  at  any  time  or  times  here- 
tofore made,  done,  executed,  com- 
mitted, or  knowingly  omitted  or 
suffered,  nor  been  party  or  privy  to 
any  act,  deed,  matter,  or  thing 
whatsoever,  whereby  or  by  reason 
or  means  whereof  the  said  mes- 
suages [&c.]  and  premises  hereby 
surrendered  or  intended  so  to  be  as 
aforesaid,  or  any  part  or  parcel 
thereof,  or  any  estate  or  interest 
therein  respectively,  are,  is,  can, 
shall,  or  may  be  in  anywise  im- 
peached, charged,  incumbered  or 
prejudicially  affected  in  estate,  title, 
value  or  otherwise  howsoever.  And 
the  said  J.  N.  for  himself,  his  heirs, 
executors  and  administrators,  doth 
hereby  covenant,  promise  and  agree 
with  and  to  the  said  J.  S.,  his  heirs 
and  assigns,  that  he  the  said  J.  N., 
his  executors  and  administrators, 
shall  and  will,  from  time  to  time 
and  at  all  times  hereafter,  at  the 
request  and  costs  and  charges  in 
the  law  of  the  said  J.  S.,  his  heirs 
or  assigns,  make,  do,  and  execute 
all  such  further  and  other  lawful 
and  reasonable  assignments,  sur- 
renders, and  assurances  whatso- 
ever, for  the  further  and  better  or 
more  satisfactorily  surrendering  the 
aforesaid  messuages  [&c.]  and  pre- 
mises, and  the  estate  and  interest 
of  him  the  said  J.  N.  therein,  unto 
the  said  J.  S.,  his  heirs  or  assigns, 
for  all  the  then  residue  of  the  term 
demised  by  the  within  written  in- 
denture, as  he  the  said  J.  N.,  his 
heirs  or  assigns,  or  his  or  their 
counsel  in  the  law,  being  of  the 
degree  of  a  barrister,  shall  advise 
and  require. 
In  witness,  &c. 
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SECTION  III. 
Notice  to  quit. 

In  what  cases.]  A  notice  to  quit  is  required  by  law,  or  by 
local  custom,  or  by  express  stipulation  between  the  parties. 
In  the  latter  case,  the  notice  must  be  such  as  has  been  agreed 
upon,  whether  the  same  would  be  required  by  law,  or  be  suffi- 
.  if  no  such  stipulation  existed,  or  not  (a).  And  therefore 
if  it  be  agreed  between  the  parties  that  the  tenant  shall  quit  at 
a  quarter's  notice,  of  course  a  quarter's  notice  only  is  neces- 
sary (6).  When1  it  is  required  by  local  custom,  the  custom 
will  be  considered  as  engrafted  upon  and  forming  part  of  the 
contract  between  the  parties,  and  must  be  complied  with. 

In  the  absence  of  express  stipulation  or  local  custom  upon 
the  subject,  if  a  tenant  holds  his  land  or  house,  &c.  from  year 
to  year,  expressly  or  impliedly,  either  the  landlord  or  he  may 
nine  the  tenancy,  by  giving  a  half  year's  notice  to 
quit  (c),  ending  with  the  year  of  the  tenancy  (rf)  :  as  if  the 
tenant  hold  from  Christmas  to  Christmas,  the  notice  must  be 
given  half  a  year  at  least  before  Christmas,  to  quit  at  Christ- 
mas.  So,  if  the  year  of  the  tenancy  end  on  the  25th  March, 
a  notice  to  quit  given  on  the  28th  September  preceding,  will 
be  sufficient  (<•).  And  half  a  year's  notice  must  thus  be  given, 
although  the  rent  be  payable  quarterly  or  otherwise  (/).  And 
the  same  where  a  tenancy  from  year  to  year  is  implied  by  law, 
from  holding  over,  or  from  the  payment  of  rent,  or  the  like  (g). 
So,  such  notice  must  be  given  by  a  remainderman,  when  he 
becomes  entitled  in  possession  to  land  previously  let  to  a 
tenant  from  year  to  year,  before  such  tenancy  can  be  deter- 
mined (h)  ;  and  the  notice  must  be  a  half  year's  notice  ending 
with  the  year  of  the  tenancy  (i).  But  if  the  tenancy  were  such 
as  to  be  determined  by  the  death  of  the  tenant  for  life,  the  re- 
may  of  course  recover  the  premises  in  ejectment, 


(a)  SM  Dot  T.  Raff-an,  0  E«p.  4.  (0)  See  Dot  T.  Stennett,  9  K«p. 

v.  217.  Doc  v.  Watt*,  7  T.  B.  88. 

DobtU,  Q.  B.  800.  Berrey  T.  Lind-  Drnn  v.  10  East,  SOI. 

/,-,,  1 1  I..iw  J.  21.  r,,.  Doe  r.  Tfrwww,  8  EMt,  100.  Dot 

(*)  8m  Dot  ».   Grten,   »nd  the  r.  Nodcn,    8    E*p.    680.      Roe  T. 

r.th.  r  r»»..i  nl.  .1  ;*.,/.  ,,.  '...'.  Dot  T.  Walker, 

(c)  Par**ri.  Constable,  9  Wil*.  7  llen.'i 

••»».  Dot  T.  Dodd,  8  NOT.  fc 

(d  )  Sight  T.  Darbv,  \  T.  R.  160.  M.  888.  Doe  T.  Linet,  17  Liw  J. 

Dot ».  Belt,  &  T.  R.  S71.  108,  qb. 

le)  Hot  4,  Durrant  T.  Dot,  0  (A)  Maddon  T.  WTiito,  2  1 .  It. 

Bin*.  074.  100. 

(/)  fipirleyv.  fffWUMm,  8  E«p.  (0  Dot  v.  n;,r.f,  in.  Bl.  07. 

•ft  Dot*.  »'att<T,7T.R.478. 
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without  giving  any  previous  notice  to  quit,  unless  he  have  im- 
pliedly  created  a  tenancy  from  year  to  year  with  the  occupying 
tenant,  hy  receiving  rent  from  him  (k),  or  the  like.  So,  an 
incumbent  may  maintain  ejectment  for  the  glebe  land,  against 
the  tenants  from  year  to  year  of  his  predecessor,  without  giv- 
ing notice  to  quit  (Z).  And  where  the  tenancy  by  agreement 
was  at  a  rent  of  42Z.  a  year,  "  until  one  of  the  parties  should 
give  to  the  other  six  calendar  months'  notice  in  writing  to  quit 
at  the  expiration  of  any  such  notice,"  it  was  holden  that  the 
notice  might  be  given  at  any  time,  and  that  it  was  not  neces- 
sary that  it  should  end  with  the  year  of  the  tenancy  (m). 

In  like  manner,  if  the  tenancy  be  from  half  year  to  half 
year,  half  a  year's  notice  to  quit  must  be  given ;  if  from  quar- 
ter to  quarter,  a  quarter's  notice  ;  if  from  month  to  month,  a 
month's  notice ;  and  if  from  week  to  week,  a  week's  notice  (ri) ; 
if  there  be  an  usage  to  that  effect  (0),  and  there  be  no  express 
stipulation  to  the  contrary  ( p). 

But  where  the  tenancy,  by  express  stipulation,  is  to  end  on 
a  certain  day,  then  a  notice  to  quit  is  not  necessary  ( q).  Nor 
is  it  necessary,  where  the  tenant  holds  under  an  adverse 
title  (?•),  or  has  done  any  act  which  amounts  to  a  disclaimer 
or  disavowal  of  his  lessor's  title  (s).  Nor  is  it  necessary  to  be 
given  by  a  mortgagee  to  the  mortgagor,  even  although  he  have 
stipulated  to  pay  the  interest  in  the  name  of  rent,  or  have 
actually  attorned  tenant  to  the  mortgagee  (t).  Nor  is  it  ne- 
cessary to  be  given  by  the  mortgagee  to  the  tenant  in  posses- 
sion (u),  if  the  tenancy  were  created  by  the  mortgagor  after  the 
date  of  the  mortgage  (v} ;  nor  by  a  tenaut  by  elegit,  if  the 
tenancy  have  been  created  by  the  creditor  after  the  date  of 
the  judgment  (w) ;  nor  by  a  master,  whose  servant  occupies  the 
premises  in  question  (x).  And  where  by  a  contract  for  the 


(&)  Doe  v.  Morse,  I  B.  &  Ad.  365.  («)  Doe  v.  Pasquali,  Peake,  196. 

Doe  v.  Forward,  11  Law  J.  321,  See  Doe  v.  Cooper,  1  M.  &  Gr.  185. 

qb.  Doe  \.  Pitman,  2  Nev.  &  M.  72. 

(I)  Doe  v.  Carter,  Ry.  &  M.  237.  Doe  v.  Parker,  Gow.  180.    Doe  v. 

(m)  Doe  v.   Grafton,  21  Law  J.  Evans,  9  Mees.  &  W.  48.    Doe  v. 

276,  qb.  Grubb,    10   B.    &  C.  816.     Doe  v. 

(n)  See  Doe  v.  Hazell,  Esp.  94.  Long  et  al.,  9  Car.  &  P.  773. 

Doe  v.  Raff~an,  6  Esp.  4.    Torvnev.  (t)  Doe  v.  Tom,  12  Law  J.  264, 

Campbell,  16  Law  J.  128,  cp.  qb!    Doe  v.   Dames,   21    Law  J. 

(o)  See  Huffell  v.  Armistead,  7  60,  ex. 

Car.  &  P.  56.  («)  Doe   v.  Pullen,  2  Bing.  Jf. 

(p)  See  6  East,  124,  n.,  per  Ld.  C.  749. 

Mansfield.  (v)  Keech  v.  Hall,  1  Dougl.  21. 

(q)  Cobb  v.  Stokes,  8  East,  358.  Thunder  v.  Belcher,   3  East,  449. 

Messenger  v.  Armstrong,  1  T.  R.  Doe  v.  Boulton,  6   M.  &  S.  148. 

54.  See   Doe  v.  Goldwin,    10  Law  J. 

O)  Doe  v.  Williams,  Cowp.  622 ;  275,  qb. 

and  see   Doe  v.   Q^uigley,^,  Camp.  (TV)  Doev.Hilder,  2B.  &  A.  782. 

505.    Doe  v.  Bradbury,  2  D.  &  R.  (x)  Doe  v.  Derry,  9  Car.  &  P. 

706.  494. 
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purchase  of  land,  the  vendee  was  let  into  possession  immedi- 
ately, and  was  to  pay  five  per  cent,  interest  on  the  purchase 
money,  if  the  contract  were,  not  completed  within  three 
months,  until  its  completion;  the  contract  was  not  completed 
within  the  time,  and  he  remained  in  possession,  but  paid  no 
interest :  it  was  hoiden  that  the  vendor  might  maintain  eject- 
iiii'iit  aurain>t  the  vendee  without  giving  a  notice  to  quit,  as 
the  latter  was  nothing  more  than  a  tenant  at  will  (y). 

By  landlord.']  It  must  be  given  by  the  landlord,  or  by  the 
person  who  may  have  succeeded  him  in  the  title,  as  heir,  as- 
signee, Arc.,  or  by  his  agent  (z).  A  notice  to  quit  given  by  one 
of  two  joint-tenants,  will  have  the  effect  of  determining  the 
tenancy  as  to  his  moiety  (a) ;  but  if  it  be  intended  to  deter- 
mine the  tenancy  as  to  all,  if  given  by  one,  it  must  either  be 
signed  by  all,  or  given  expressly  on  the  behalf  of  all  (6).  If 
given*  by  an  a^ent  on  behalf  of  all,  it  will  determine  the 
tenancy  as  to  all,  although  he  be  authorized  by  one  of  them 
only  (r) ;  and  it  is  sufficient  if  his  authority  be  subsequently 
recognized  by  them  (r/),  provided  such  recognition  be  before 
the  day  of  the  demise  laid  in  the  declaration  (<•).  But  if  a  no- 
tice to  quit  be  given  by  the  agent  of  an  agent,  it  is  not  suffi- 
cient, unless  it  be  reeomiix.cd  by  the  principal  (/).  If  the  notice 
be  given  by  a  corporation,  it  will  be  sufficient  if  it  be  signed 
by  their  steward,  without  proving  that  ho  had  authority  under 
>  do  so  ((j}.  The  authority  may  also  in  some  cases  be 
implied  from  other  acts  which  the  agent  is  expressly  autho- 
rized to  do  :  tance,  a  receiver  appointed  by  the  court 
h  a  general  authority  to  let  the  land  to  tenants 
from  year  to  year,  has  thereby  also  authority  to  determine 
nancies  by  a  regular  notice  to  quit  (/<). 

It  must  be  given  to  the  landlord's  immediate  tenant  (t),  or 
to  his  executor  or  other  personal  representative  (£),  or  as- 
signee (/)  ;  but  not  to  an  under-tenant  (m).  And  where  no- 
tice was  given  to  tin-  tenant,  and  he  ^ive  notice  to  his  under- 
tenants to  quit  at  the  same  period  ;  and  upon  the  expiration 

(if)  Doc  T.  •  'if,  9  Law     877;  but  tee  Doer.  Walter  t,  10  B. 

(x)  fee  Dor  v.   /•/,,//,,.   I  /»-.,  r,   u   •//,»•.«.  «npr«. 

170.     Sot  v.  Penrcf.  9  Camp.  U6.  (/)  Doc*.  Robin* 
Doer.  Head,  1«  H»,-- 

Hot  T.  Chaplin.  8  Taunt.  120.  (?)  Dot  T.  Pitree,  9  Camp.  90. 

(»)  Dot  ».  Hum,                        x  (A)  MM  Doe  T.  Head,  19  Eart,  57. 

Ad.  186.  D-  ••  Lake  T. Smith,  1  B.A P. 

488.    Doe  ».  Hvgkt*.  10  Law   J.  174. 

185,  ct.;  and  aeo  Alford  T.   Vic-  (A)  Dot  T.  Porter,  8  T. 

kem.  Car.  fc  M.  SBO.  r  T.  CoiutaMt,  8  V 

(o  Doe  T.  Hufkt*,  7  M«».fc  W.  (/)  Dot  v.   WUliamt,  0  B.  *  C. 

199.  41. 

(d)  GoodtitU T.  Woodward,  8  B.  (m)  Pltatant  T.  Ben*m,  14 Bart, 

It  A.  WO.    D<*  Y.  S,fcmm,  S  E-p.  984. 
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of  the  notice  he  quitted  so  much  of  the  demised  premises  as  he 
occupied  himself,  but  his  under-tenants  refused  to  quit :  it  was 
holden  that  an  ejectment  would  lie  against  him  for  so  much 
as  his  under-tenants  had  not  given  up  (a?).  Where  the  pre- 
mises were  holden  by  two  tenants  in  common,  a  notice  served 
upon  one  of  them  was  holden  to  determine  the  entire  te- 
nancy (?/) ;  at  least  it  raises  a  presumption  that  the  notice 
reached  the  other  tenant  in  common,  although  he  possibly 
live  at  a  distance  (z). 

By  tenant.]  If  a  notice  to  quit  be  given  by  the  tenant,  it 
should  be  given  to  his  immediate  landlord,  or  the  person  to 
whom  he  is  bound  to  pay  his  rent,  or  to  his  landlord's  agent ; 
and  not  to  any  head  landlord  or  person  under  whom  his  im- 
mediate landlord  claims.  In  other  respects  the  same  rules 
apply  to  this  notice  as  to  a  notice  to  quit  by  a  landlord.  If  in 
this  notice  a  mistake  be  made  as  to  the  expiration  of  th%year  or 
month,  &c.  of  the  tenancy,  it  will  not  have  the  effect  of  deter- 
mining the  holding,  and  the  tenant  himself  may  take  advan- 
tage of  the  defect ;  it  is  not  good  as  a  notice  to  quit,  nor 
does  it  operate  as  a  surrender,  inasmuch  as  it  is  to  take  effect 
infuturo  (a). 

Form  and  service.']  A  notice  to  quit  is  usually  in  writing, 
and  in  prudence  should  be  so;  but  a  parol  notice  to  quit, 
given  by  a  tenant  holding  under  a  parol  lease,  has  been  deemed 
sufficient  (6),  even  though  given  on  the  part  of  a  corpor- 
ation (c).  No  particular  form  is  necessary  :  if  it  indicate  to 
the  tenant,  with  sufficient  certainty,  that  he  is  to  quit  the  pre- 
mises at  a  certain  period,  it  is  sufficient.  Where  the  notice 
was,  "  I  desire  you  to  quit  the  possession  at  Lady-day  next 
of,  &c.,  or  I  shall  insist  upon  double  rent  for  the  same,"  it  was 
holden  sufficient ;  although  it  was  urged  that  the  addition  of 
the  latter  clause  made  it  optional  with  the  tenant  to  remain  in 
possession  upon  payment  of  double  rent  (rf).  It  is  usually 
directed  to  the  tenant ;  but  this  is  not  necessary,  if  it  be  per- 
sonally served  upon  him  (e).  Care  must  be  taken  that  the 
time  at  which  it  requires  the  tenant  to  quit,  be  the  expiration 
of  the  year  or  month  of  his  tenancy  (/).  Even  where  a 
tenancy  from  year  to  year  was  created,  with  an  express  stipu- 


(x)  Roev.  Wiggs,  2  New  Eep.  (d)  Doe  v.  Jackson  etal.,  1  Doug. 

330.  175. 

(y)  Doe  v.  Crisp,  5  Esp.  196.  (e)  Doe  v.  Wrightman,  4  Esp.  5, 

(z)  Doe  v.  Watkins,  7  East,  551 .  and  see  Doe  v.  Spiller,  6  Esp.  70. 

(a)  Doe  v.  Milward  et  al.,  3  (J )  See  Roe  v.  Ward,  1  H.  Bl. 

Mees.  &  W.  323.  97.  Doe  v.  Walker,  7  T.  R.  478. 

(b)Timminsv.Rawlinson,  8  Bur.  Doe  v.  Donovan,  1  Taunt.  555. 

1603.  Doe  v.  Crick,  5  Esp.  196.  Kempt  v.  Derret,  3  Camp.  510,  and 

(c)  Roe  v.  Pierce,  2  Camp.  96.  see  Doe  v.  Lambley,  2  Esp.  635. 
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lation  that  either  party  might  determine  it  by  a  three  months' 
notice  to  quit :  it  was  holden  that  it  must  be  by  a  notice 
ending  with  the  year  of  the  tenancy,  and  that  the  tenancy 
could  not  thereby  be  determined,  until  the  end  of  the  second 
year  (g).  Any  mistake  in  the  notice  in  this  respect,  will  be 
fatal  (h).  But  where  a  notice  was,  to  quit  at  Michaelmas, 
Parke,  B.,held  that  it  was  a  good  notice  either  for  Old  or  New 
!niii>-ilay  ;  and  it  appearing  that  the  holding  was  from 
Old  Michaelmas,  he  held  that  although  primd  facie  it  would 
be  deemed  a  notice  to  quit  at  New  Michaelmas,  yet  as  the  hold- 
ing was  from  Old  Michaelmas,  it  was  a  sufficient  notice  for  that 
time  also  (t).  And  where  a  notice  served  at  Michaelmas,  1795, 
required  the  tenant  to  quit  at  Lady-day  "  which  will  be  in  the 
year  1795,"  instead  of  1796  ;  the  court  held  that  these  latter 
words  might  be  rejected,  and  that  the  notice  was  sufficient  (A). 
In  order  to  avoid  an  objection  on  this  ground,  however,  the 
notice  now  usually  requires  the  tenant  to  quit  at  the  end  and 
expiration  of  the  current  year  of  his  tenancy,  which  shall  ex- 
pire next  after  the  end  of  one  half  year  from  the  date  thereof; 
and  which  has  been  holden  to  be  good  (/).  But  where  a 
notice  was  given  on  the  21st  October,  1843,  to  quit  on  the 
13th  May  next  ensuing,  or  "  on  such  other  day  in  the  current 
year  as  the  tenancy  of  the  premises  you  now  hold  shall  ex- 
pire,"— it  was  holden  bad,  for  the  "current  year"  must  be 
understood  to  be  the  year  1843  (ro).  Care  must  be  taken  also 
to  describe  the  premises  correctly  (n).  But  where  tiny  \\<  •!••• 
described  as  of  a  wrong  parish,  the  court  after  verdict,  held  it 
to  be  immaterial,  as  the  defendant  did  not  show  that  he  held 
any  other  premises  of  the  lessor  of  the  plaintiff,  or  that  he  was 
misled  by  the  notice  (o).  And  the  notice  also  must  be  as  to 
the  whole  of  the  premises  demised  ;  a  notice  as  to  part  only. 
/>).  Where  a  house  and  land  are  let  together 
from  year  to  year,  to  be  entered  upon  at  differ,  nt  tinn •>,  and 
it  does  not  appear  from  the  terms  of  the  demise  from  what 
time  the  whole  is  to  be  t .;..  u  ;i-  i<  t  to»« -tin T  :  it  is  a  question 
of  fact  for  the  jury,  whether  the  house  or  the  land  be  tin-  prin- 


(?)  Dot  T.  Oretn,  0  Ad.  fc  E).  467.    8.  P.  Doe?.  Vinet,  9  Camp. 

606.    Dot  T.    Dobelt,    10  Law  J.  266. 

MS,  qb.  DM  T.  Domaran,  9  Camp.         (A)  Doe  r.  Kightlru,  7  T.  R.  03. 
7-.    IIUIM*  i>,..  >.  i.r,ifi,,H,,,,,f,,        ./.  DM  r,  BuOr,  a  K>I>.  :.-n. 
p.  09.  (m)  Doe  T.  Morphttt,  14  Law  J. 

{*>  Dot  ».  Ltd,  11  Eart,  312,and  845,  qb.,  and  arc  MUU  ».  Goff,  14 

M«  /oAfuftm*  T.  Huddlettoiu,  4  B.  Law  J.  240,  ex. 

AC.  099,    BtttM  ? .  Lmtdthrra,  M         <»>  Dot  d.  Com* ,  4  K»p. 

Law    J.  S&A.    qb.       Oakapple   T.  186. 

Copotr*.  4  T.  R.  861.    Dot  T.  Bay-        (o)  Dot*.  WUkin«m,  12  Ad.  * 

fcy,  6  Car.  *  P.  07.  B.  748. 

(i)  Dot  T.  P«rrtft,  0  Car.  fc  P.         (/»)  Dot  T.  Arcktr,  14  Eart,  946. 
8c«  Dot  ».  Church,  8  Camp.  71. 
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cipal  subject  of  demise,  or  accessorial  merely,  in  order  that 
the  judge  may  decide  whether  the  notice  to  quit  the  whole 
were  given  in  time  (q).  The  following  may  be  the  form  of 
the  notice : — 

Sir,  I  hereby  [as  agent  for  Mr.  next],  or  at  the  expiration  of  the 

John  Nokes,  your  landlord,  and  on  current  year  of  your  tenancy,  which 

his  behalf,]  give  you  notice  to  quit  shall  expire  next  after  the   end  of 

and  deliver  up   possession  of  the  one  half  year  from  the  date  of  this 

[house,  land,    and   premises,   with  notice.    Dated  the day  of , 

the  appurtenances]  situate  at 18—. 

in  the  county  of  — — ,   which  you  James  Nokea. 

hold  of  him  as  tenant  thereof,  on  To  Mr.  Joseph  Styles, 
the    [twenty-fifth    day    of   March 

Make  duplicates  of  this  notice,  and  compare  them  carefully. 
Then  serve  one  of  them  upon  the  tenant,  personally  if  you  can ; 
or  if  you  cannot  meet  with  him,  you  may  serve  it  upon  his 
wife  or  servant  at  his  dwelling-house,  explaining  to  them  at 
the  same  time  the  nature  of  the  notice,  and  it  will  be  presumed 
that  it  came  to  his  hands  (r).  Where  a  corporation  is  lessee, 
the  notice  may  be  served  on  its  officers  (s).  Then  make  a 
memorandum  of  the  day  and  manner  of  service  on  the  other 
copy,  and  keep  it,  in  order  to  be  able  to  prove  the  service  of 
the  notice  at  the  trial. 

Care  must  be  taken  to  serve  this  notice  half  a  year  (that  is 
to  say  183  days)  at  least  before  the  day  at  which  the  tenant  is 
to  quit  the  premises  (t) :  six  months,  it  seems,  if  they  com- 
prise a  less  number  of  days,  are  not  sufficient  (u). 

In  icliat  cases,  and  how  waived.']  If  after  giving  a  notice  to 
quit,  the  landlord  distrain  for  rent  due  after  the  expiration  of 
the  notice  (v),  or  receive  such  rent  (w),  he  thereby  waives  his 
notice  to  quit,  and  the  tenancy  continues.  In  one  case,  where 
the  landlord  brought  ejectment,  immediately  after  the  expi- 
ration of  a  notice  to  quit  at  Michaelmas,  and  the  tenant  ap- 
peared and  pleaded  to  the  action,  but  at  the  Christmas  follow- 
ing the  tenant  paid  the  quarter's  rent  then  due,  and  the  land- 
lord received  it :  Lord  Mansfield  and  the  other  judges  of  the 
court  of  Queen's  Bench  held  that  this,  of  itself,  was  not  a 
waiver  of  the  notice  to  quit,  but  that  it  ought  to  be  left  to  the 


(q)  Doe  v.  Howard,  11  East,  498,  464.     Doe  v.   Lucas,  5   Esp.    153. 

and  see  Doe  v.   Wat/tins,  7  East,  Smith  v.  Clark,  9  Dowl.  202. 

551.    Doev.Ld.  Grey  de  Wilton,  (s)  Doe  v.    Woodman  et  al.,  8 

2  East,  384,  n.    Doe  v.  Spence,  6  East,  227. 

East,  120.    Doe  v.  Snon-den,  2  W.  (t)  Eight  v.  Darby,  1  T.  R.  159. 

Bl.  1224.     Doe  v.  Hughes,  7  Mees.  (u)  Id.  163. 

&  W.  139.    Doe  v.  Rhodes  et  al.,  (v)  Zouch  v.  Willingale,!  H.  Bl. 

Hid.  600.  311. 

(r)  See  Jones  v.  Marsh,  4  T.  R.  (re]  Goodright  v.  Cordtvent,  6 
T.  R.  219. 
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jury,  with  its  attendant  circumstances,  to  say  whether  the 
parties  thereby  intended  to  waive  the  notice  and  continue  the 
tenancy  (x).  *But  in  Goodright  v.  Corchcent,  above  men- 
tioned (y),  Ld.  Kenyon,  C.  J.,  said  that  he  could  not  subscribe 
to  such  a  doctrine ;  and  the  court  then  decided  that  if  a  landlord 
receive  the  rent  in  such  a  case  quti  rent,  it  is  a  waiver  of  the 
previous  notice  to  quit,  and  not  merely  evidence  of  intention 
to  go  to  the  jury.  But  where  the  rent  was  usually  paid  at  a 
banker's,  and  the  banker  without  any  authority  received  rent 
after  the  expiration  of  a  notice  to  quit :  this  was  holden  to  be 
no  waiver  of  the  notice  (z).  But  a  mere  demand  of  subse- 
quent rent,  is  no  waiver  of  the  notice  (a).  So,  distraining  for, 
or  receiving,  rent  due  before  the  expiration  of  a  notice  to  quit, 
is  no  waiver  of  the  notice  (b).  So,  where  the  landlord,  fearing 
that  a  witness,  who  could  prove  a  notice  already  given,  should 
die,  gave  a  second  notice  to  quit :  it  was  holden  that  the  giving 
of  the  second  notice,  was  no  waiver  of  the  first  (e).  So,  where 
a  second  notice,  given  after  the  expiration  of  a  former  one,  re- 
quired the  tenant  to  quit  on  a  subsequent  day,  or  to  pay  double 
rent :  this  was  holden  to  be  no  waiver  of  the  first  notice  (rf). 
But  where  a  notice  was  given  to  the  lessee  to  quit  at  Michael- 
mas, 1810,  and  another  notice  given  to  the  defendant,  his  as- 
signee, to  quit  at  Michaelmas,  1811,  the  latter  notice  was  holden 
to  be  a  waiver  of  the  former  one,  as  far  as  respected  the  de- 
fendant (n.  Where  the  tenant  gave  a  notice  to  quit,  which 
turned  out  to  be  inoperative,  but  at  the  end  of  the  year  the 
landlord  and  he  imagining  it  to  be  valid,  and  that  it  deter- 
mined the  tenancy,  entered  into  a  fresh  agreement  for  a 
tenancy  from  year  to  year  at  a  lower  rent :  this  was  holden  to 
be  a  release  of  tin-  »-\i-t in-  term,  and  a  substituting  of  a  new 
demise  at  the  reduced  rent  (/). 

Also,  where  a  landlord  of  premises,  being  about  to  sell  tin  in, 
gave  his  tenant  notice  to  quit  on  the  llth  of  October,  1H((C., 
'•ti,i*«-d  liiui  not  tn  turn  him  nut,  unless  they  should  be 
•old  ;  they  were  »old  in  February,  1807,  but  the  truant  then 
refused  to  give  up  possession,  and  the  landlord  accordingly 
brought  ejectment :  it  was  holden  that  the  j.roniiM-  was  no 
waiver  of  the  notice  to  quit,  nor  did  it  operate  as  a  lic«  m  »•  t<> 
be  on  the  premises,  otherwise  than  subject  to  the  laud! 
right  of  acting  oa  such  notice  if  necessary ;  and  therefore 


(f)  Dot  ».  Battrn,  Oowp.  948.  («)  DM  T.  Httmpkrrj/t,   9  E*»t. 

(*)  Antt,  p.WJ.  887. 

(s)  Dot    T.     Calttrt,   %   Camp,         (d)  Meutngrr  v.  Armttronf,   } 
887.  T.  R.  68.    8.  P.  Dot  r.  Sttelt.  3 

(a)  niytk  v.  Dtnnttt,99  Lft*  J.     0*mp.  117. 

(t)  Dot  v.  Palmer,  10  Eft*.  M. 

(b)  Anon.  1  T.  R.  101,  dt,  f/j  Hodatt  T.  Loveranci 

'    J.  IV  ,..  547. 
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that  the  tenant,  not  having  delivered  up  possession,  on  de- 
mand, after  the  sale,  was  a  trespasser  from  the  expiration  of 
the  notice  to  quit  (/). 

How  proved.']  Duplicates  are  usually  made  of  the  notice, 
and  are  examined  ;  they  are  then  signed  by  the  landlord,  and 
one  served,  the  other  kept,  as  suggested,  ante, p.  96.  But  if  there 
be  but  one  original  notice. signed,  it  will  be  sufficient ;  and  an 
examined  copy  of  it  may  afterwards  be  given  in  evidence,  with- 
out giving  the  defendant  notice  to  produce  the  original  (g) ; 
as  a  notice  to  produce  a  notice  is  never  required. 


SECTION  IV. 
Notice  to  determine  a  Lease  for  Years. 

The  parties  to  a  lease  often  stipulate  in  it,  that  the  lessee,  or 
the  lessor,  or  either,  may  determine  the  term  of  years  thereby 
created,  by  a  notice  to  that  effect  previously  to  be  given.  It 
depends  of  course  upon  the  wording  of  such  stipulation  or 
proviso,  what  construction  is  to  be  given  to  it.  Sometimes 
the  habendum  is  for  the  full  term,  for  instance  twenty-one 
years,  with  a  subsequent  proviso  that  it  shall  be  lawful  for  the 
lessee,  or  for  either  party,  to  determine  it  at  the  end  of  the 
first  seven  or  fourteen  years,  upon  his  giving  six  months 
previous  notice  of  his  intention  so  to  do;  sometimes  the 
kabendum  is  for  seven,  fourteen,  or  twenty-one  years,  in  the 
alternative.  These  are  in  effect  the  same,  the  latter  being 
deemed  a  lease  for  twenty-one  years,  determinable  at  the  end 
of  the  first  seven  or  fourteen  years  (h).  If  the  option  be  given 
to  the  lessee  alone,  the  lessor  of  course  has  no  right  to  deter- 
mine the  tenancy  before  the  end  of  the  longer  term.  Or  if 
nothing  be  said  in  the  lease  as  to  which  party  shall  have  the 
option,  the  lessee  alone  shall  have  it  (i).  Where  there  was  a 
lease  of  lands  for  twenty-one  years,  with  a  proviso  that  it 
should  be  determinable  by  the  lessee  or  the  lessor  at  the  end 
of  the  first  sevezi  or  fourteen  years,  but  there  was  a  memor- 
andum indorsed  upon  it,  before  execution  ,  of  its  being  agreed 
between  the  parties  that  the  lessor  should  not  dispossess  the 
lessee,  nor  cause  him  to  be  dispossessed,  of  the  said  estate,  but 


(  f)  Whiteacre  v.  Symonds,    10  (h)  Goodright  v.  Richardson,  3 

East/13.  T.  B.  462. 

(a)  Per    Ld.    Ellenborough,     2  (i)  Dannv.  Spurrier,  SB.  &P. 

Carap.  111.    Per  Le  Blanc,  J.,  Id.  899,  842.    Doe  v.  Dixon,  9    East, 

601.    Doe  v.  Somerton,  14  Law  J.  15. 
210,  qb. 
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that  he  might  have  it  for  the  term  of  twenty-one  years  from 
that  time  :  it  was  holden  that  this  memorandum  did  not  affect 
the  lessor's  option,  as  given  him  by  the  lease,  but  that  he 
might  notwithstanding  determine  the  tenancy  at  the  end  of 
the  first  seven  or  fourteeen  years  ;  for  the  memorandum  did 
not  operate  as  a  new  lease,  and  a  surrender  in  law  of  the  lease 
on  which  it  was  indorsed  (*).  Where  the  option  is  thus  given  j 
to  the  lessor,  his  executors  or  administrators,— a  devisee  of 
the  lessor  may  avail  himself  of  it  (/). 

a-times  a  previous  notice  is  expressly  required  by  the 
»  or  stipulation,  sometimes  not.     Where  such  notice  is 
not  expressly  required,  and  the  premises  are  let  for  seven, 
fourt«-n,  or  twenty-one  years,  or  the  like, — if  the  lessee  wish 
to  continue  the  holding,  it  is  not  necessary  for  him  to  give  any 
notice  to  the  lessor  of  his  intention  to  do  so  :  but  by  holding 
them  a  day  after  the  first  seven  years,  he  sufficiently  indicates 
his  intention  to  hold  them  for  fourteen  ;  and  by  holding  them 
a  day  after  the  first  fourteen  years,  he  sufficiently  indicates  his 
on  to  hold  them  for  the  full  term  of  twenty-one  (m). 
But  if  either  party  intend  to  determine  the  lease  at  the  end  of 
the  sex  en  or  fourteen  years,  he  must  give  the  other  party 
>f  (n).     And  where  notice  is  expressly 

reqnir-  taken  that  the  terms  of  the  stipulation 

-  respect  be  strictly  complied  with.     Where  a 
was  let  for   twenty-one  years  from  Michaelmas-day, 
with  a  proviso  that  if  the  le.v»ee  should  he  de.-iro; 
detenu  '.MOV  at  the  end  of  the  first  seven  or  four; 

years,  and  should  leave  or  give  six  calendar  months'  notice  to 
the  lessor  immediately  preceding  the  first  seven  or  fourteen 
yean,  •  :,<M,M  thereupon  determine  :  and  on  the  1st 

KMi,  th«-  le.—ee  t::(\e  notice  that  he  would  deliver 
itai  on  the  -J4th  June  then  next,  "  agreeable  to 
!s  in  the  lea  s  the  fourteen  years  would 

not  in  fact  expire  until  the  Michaelmas :  the  court  held  the 
and  that  it  did   not  determine  the  tenancy, 
although  the  jury  found  that  the  lessor  was  not  deceived  or 
nrnle/1  by  it,  bat  understood  it  as  referring  to  the  la.-t  day  of 
irteen  years  (o).     Whore  the  lease  stipulated  that  the 
lessee  might  determine  the  tenancy  by  notice,  all 
and  agreement*  •  u-t  being  observed  and  performed, 

—it  was  bolden  that  a  performance  of  all  the  eovetoanti  I.;. 
lessee  was  a  •  iraeedflri  to  h>  right  to  determine  the 

leaae  ( p).    Bat  where  there  was  a  leaae  of  several  parcels  at  a 

<*)  Ooodrigkt  r.  Mark,  4  M.  fc         (n)  firmb.    OoodHght  r.  JMsft- 
MO. 


Frrffu«m 

(p)  fritr  r. 


/.<*  ».  Jfoylnr,  It  RMt,  404.          («)  Cfefly  r.  Jfe«J«e*  11  Ad.  A. 
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rent  of  180Z.,  that  is  to  say,  for  such  a  parcel  so  much,  and  so 
distributing  the  rent  among  the  different  parcels,  for  a  term  of 
twenty-one  years,  with  liberty  to  either  party  to  determine  it 
at  the  end  of  fourteen  years,  giving  to  the  other  two  years' 
previous  notice  thereof;  and  the  lessor  accordingly  gave  notice, 
but  instead  of  naming  all  the  parcels,  he  merely  named  the 
first,  and  then  added  an  "  &c."  after  it :  this  was  holden  to 
be  sufficient  (e).  But  a  party  cannot  give  notice  to  determine 
a  lease  as  to  part  of  the  premises  demised  (/),  unless  the  lease 
expressly  give  him  liberty  to  do  so. 


SECTION  V. 
Forfeiture  generally. 

Sight  of  entry  for  a  forfeiture,  in  what  cases."]  The  right 
of  the  landlord  to  enter  for  a  forfeiture  of  the  term  by  the 
tenant,  is  either  given  by  law,  without  any  stipulation  upon 
the  subject  between  the  parties,  or  it  is  made  the  matter  of 
express  stipulation  in  the  contract  under  which  the  tenant  oc- 
cupies the  demised  premises.  If  a  lessee  do  any  act,  by  which 
he  disaffirms  or  impugns  the  title  of  his  lessor,  his  lease  is 
thereby  forfeited  (#).  If  he  sue  out  a  writ,  or  resort  to  a 
remedy,  which  claims  or  supposes  a  right  in  him  to  the  free- 
hold,— or  if,  in  an  action  against  him  by  the  lessor,  grounded 
upon  the  lease,  he  resist  the  demand  under  a  grant  of  a  higher 
interest  in  the  land, — or  if  by  matter  of  record  he  acknowledge 
the  fee  to  be  in  a  stranger, — he  thereby  forfeits  his  lease  (h). 
But  a  mere  verbal  disclaimer,  and  declaring,  when  applied  to 
for  an  acknowledgment  of  his  tenancy,  that  the  freehold  was 
his  own,  has  been  holden  not  to  amount  to  a  forfeiture  (i). 
Also,  formerly,  if  he  aliened  the  estate  in  fee,  by  any  mode  of 
conveyance  which  had  the  effect  of  divesting  the  estate  of  the 
reversioner,  such  as  by  feoffment  or  other  common  law  con- 
veyance, it  was  a  forfeiture  of  the  lease,  and  the  lessor  might 
re-enter  (j).  But  a  conveyance  by  lease  and  release,  or  other 
conveyance  under  the  Statute  of  Uses,  had  no  such  effect,  for 
they  pass  no  greater  interest  than  the  party  may  lawfully 
convey  (k) ;  nor  would  an  underlease  by  the  tenant  for  a 
greater  term  than  he  had  in  the  land,  have  that  effect,  for 
such  a  lease  did  not  affect  the  interest  of  the  lessor.  And 
now,  by  stat.  8  &  9  Viet.  c.  106,  s.  4,  a  feoffment,  made  after 

(«)  Doe  v.  Archer,  14  East,  245.  (i)  Doe  v.  Wells  etal.,  8  Law  J. 

(/)  Id.  265,  qb. 

(g)  Bac.  Abr.  Lease,  T.2.  (»  Id. 

(A)  Id.  (k)  Id. 
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the  1st  October,  1845,  shall  not  have  any  tortious  opera- 
tion. 

If  a  lease  be  granted  upon  condition,  and  the  condition  be 
broken,  the  lessor  may  enter  for  the  condition  broken  (I). 

And  if  it  be  stipulated  in  the  lease  or  agreement  under 
which  a  tenant  holds  the  demised  premises,  that  if  ho  be  guilty 
of  a  breach  of  a  particular  covenant  or  stipulation,  or  gene- 
rally, of  any  of  the  covenants  in  the  lease,  or  stipulations  in 
the  agreement,  on  his  part  to  be  performed  or  observed,  that 
the  landlord  may  re-enter, — if  the  tenant  be  guilty  of  any  such 
breach,  the  landlord  may  accordingly  re-enter,  or  bring  his 
ejectment  (m).  But  the  stipulation  in  the  lease  or  agreement 
which  gives  this  power  of  re-entry,  is  generally  construed  very 
strictly.  Where  a  lease  contained  a  proviso  for  re-entry,  if 
the  tenant  should  make  default  in  performance  of  any  of  the 
covenants  therein,  the  court  held  that  it  extended  only  to 
affirmative  covenants,  and  not  to  negative  covenants,  for  these 
were  not  to  be  performed  (n).  So,  where  the  lessee  cove- 
nanted to  pay  the  rent,  and  not  to  assign  without  leave  of  the 
lessor,  and  there  was  a  proviso  for  re-entry,  if  the  rent  should 
be  in  arrear,  or  if  all  or  any  of  the  covenants  thereinafter  con- 
tained on  the  part  of  the  lessee  should  be  broken ;  but  there 
was  in  fact  no  covenant  on  the  part  of  the  lessee  in  the  lease, 
subsequent  to  the  proviso,  and  merely  one  by  the  lessor  that 
upon  the  lessee  paying  the  rent  and  performing  all  and  every 
of  the  covenant*  "  hereinbefore"  contained  on  his  part  to  be 
performed,  he  should  quietly  enjoy,  &c.  :  the  court  held  that 
the  lessor  could  not  re-enter  tor  breach  of  the  covenant  not 
to  assign  ;  for  the  proviso  was  restrained  by  the  word  "  here- 
vutfter"  to  subsequent  covenants,  and  although  there  were 
none,  the  court  would  not  reject  the  word  (0).  So,  a  proviso 
in  a  lease,  giving  power  of  re-entry,  if  the  lessee  "  shall  do  or 
cause  to  be  done  any  act,  matter  or  thing  contrary  to  and  in 
breach  of  any  of  the  covenants,"  has  been  holden  not  to  apply 
to  a  breach  of  a  covenant  to  repair,  the  omission  to  repair  not 
being  an  act  done  within  the  meaning  of  t  lie  proviso  (//).  Hut 
where  in  a  lease  of  land,  tin-re  \MI>  a  covenant  ain"n_>t  others 
that  the  tenant  should  expend  upon  the  pn-iiii>rs  nil  the  hny. 
Ac.,  under  a  penalty  of  M.  for  every  ton  rarried  off,  und  there 
was  a  clause  for  re-entry  whirh  enumerated  every  covenant  in 
the  lease  except  this,  and  then  provided  that  for  breach  of  any 
of  the  covenants  in  the  lease  the  lessor  might  re-enter :  it  was 
holden  that  the  penalty  of  .*,/.  did  not  prevent  the  general 
clause  of  re-entry  from  applying  to  this  covenant  to  expend 

(/)  BJC.  Abr.  "^Condition,"  O.  (o)  D~  V.  Goodwin,  4  M.  ft  8. 

(n)  DM  r.itarcJutti,  1  H.  It  Ad.         (p)  Dot  T.  SlmiM,  a  B.  Jc  Ad. 
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the  hay,  &c.,  upon  the  land ;  the  words  of  the  proviso  being 
large  enough  to  comprehend  it  (r).  And  the  landlord  may 
maintain  ejectment  for  a  forfeiture,  in  such  cases,  although  he 
have  reserved  to  himself  no  reversion  by  his  lease  (s). 

And  in  all  these  cases,  where  the  landlord  has  a  right  of 
entry  for  a  condition  broken,  it  is  not  necessary  that  an  actual 
entry  should  be  made  upon  the  land  ;  but  an  ejectment  may 
at  once  be  brought,  and  the  entry  confessed  by  the  defendant 
in  the  consent  rule  will  be  sufficient  in  this  respect  (t ). 

By  tvhom.']  The  lessor  may  of  course  re-enter  for  a  for- 
feiture ;  so  may  his  heir  or  -executor,  respectively,  when  en- 
titled to  the  reversion.  But  at  common  law  an  assignee  or 
grantee  of  a  reversion  could  not  enter  for  a  condition  broken  j 
for,  to  prevent  maintenance,  the  common  law  did  not  allow  of 
an  assignment  of  a  right  of  entry  or  re-entry  (w).  If  indeed  a 
lease  for  years  were  to  be  void,  on  the  breach  of  a  condition,  then 
the  assignee  might  have  advantage  of  it  at  common  law  (v). 
But  where  a  lease  for  life  was  with  such  a  condition,  or  a  lease 
for  years  with  a  condition  that  if  such  a  thing  should  be  done, 
the  lessor  might  re-enter,  there  the  grantee  of  the  reversion 
could  not  enter  by  the  common  law  (?0).  By  stat.  32  Hen.  8, 
c.  34,  however,  it  is  enacted,  that  all  persons,  being  grantees 
or  assignees  to  the  king,  or  to  any  other  person,  and  the  heirs, 
executors,  successors,  and  assigns  of  every  of  them,  shall  and 
may  have  and  enjoy  all  and  every  such  like  advantages  against 
the  lessees,  their  executors,  administrators  and  assigns,  by 
entry  for  non-payment  of  rent,  or  for  doing  of  waste,  or  other 
forfeiture,  as  the  lessors  or  grantors  themselves  or  their  heirs 
should  have  had  and  enjoyed.  This  was  confined  to  the  re- 
entry for  non-payment  of  rent,  for  committing  waste,  or  other 
matter  of  the  same  nature,  such  as  a  condition  to  do  a  thing 
incident  to  the  reversion,  as  the  payment  of  rent,  or  for  the 
benefit  of  the  estate,  as  by  not  committing  waste  (a?),  and  did 
not  extend  to  conditions  to  do  or  refrain  from  collateral  acts. 
But  this  Act  extends,  not  only  to  the  assignee  of  a  reversion  in 
fee,  but  also  to  an  assignee  for  life  or  years  (#),  being  assignee 
of  the  whole  of  the  reversion,  and  not  of  part  merely  (z). 

It  is  necessary  to  observe,  that  in  these  cases  it  is  entirely 
optional  with  the  lessor  whether  he  will  avail  himself  of  this 

(r)  Doe  v.  Jepson  et  al.,  3  B.  &  (»)  Co.  Lit.  214. 

Ad.  402.  (v)  Co.  Lit.  214.  b,  215.  a.    Pen- 
is) Doe  v.  Bateman,  2  B.  &  A.  nant's  case,  3  Co.  65  a. 

168.  (»)  Co.  Lit.  215.  a. 

(t)  Little  \.Heaton,  2Ld.Raym»  (x)  Co.  Lit.  215,  b. 

750 ;   1  Salk.  259.    Anon.  1  Vent.  (y)  Co.  Lit.  259. 

248.     Clerke  v.    Pymell  et  al.,   1  («)  Co.  Lit.  215.  a.     Dumpor's 

Saund.  319.     Oates  v.  Brydon,  8  case,  4  Co.  120  a,  b,;  5  Id.  55. 

Burr.    1896,    1897.      Goodright  v. 

Cator,  2  Doug.  477. 
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right  of  re-entry  or  not,  even  although  by  the  terms  of  the 
proviso  th«>  term  is  to  cease  (a),  or  to  become  void  (b),  for  the 
non -performance  of  the  covenants  ;  and  if  the  landlord  do  not\ 
avail  himself  of  it,  the  term  continues  as  before;  the  lessee 
cannot  elect  that  it  shall  cease  or  be  void. 

•'  the  forft'if  tire.]  An  acceptance  of  rent  by  the 
landlord,  after  a  forfeiture,  will  be  a  waiver  of  it,  if  the  land- 
lord knew  of  the  breach  of  the  condition  or  covenant  from 
which  it  arose,  at  the  time  he  received  the  rent  ;  for  the  re- 
ceipt of  rent  is  an  admission  that  the  tenancy  is  then  subsist- 
ing (c).  Therefore,  if  there  be  a  right  of  re-entry  for  non- 
payment of  rent  when  demanded,  and  rent  be  demanded  on 
the  day  and  be  not  paid,  and  the  lessor  afterwards  distrain  for 
rent  subsequently  accruing,  he  thereby  affirms  the  lease,  and 
admits  the  continuance  of  it.  And  this  was  formerly  the  case, 
where  the  distress  was  for  the  same  rent  which  had  been  de- 
manded ;  for  the  distress  admitted  that  the  tenancy  was  still 
subsisting  (rf) ;  but  the  stat.8  Ann.c.  14,  s.  6,  which  enables  a 
landlord  to  distrain  at  anytime  within  six  months  after  the 
determination  of  the  tenancy,  seems  to  have  altered  this.  So, 
where  the  condition  of  the  re-entry  is  "if  the  lessee  shall 
underlet,  assign,  or  transfer  the  premises  or  any  part  thereof, 
without  the  consent  of  the  lessor  in  writing,  under  his  hand 
and  seal,"  an  acceptance  by  the  lessor  of  rent  due  after  the 
breach  of  the  condition,  with  notice  of  it,  is  holden  to  be 
a  waiver  of  the  forfeiture  (e).  Or  if  in  this  last  case  a  parol 
licence  were  given  (and  which  would  be  bad),  yet  the  accept- 
ance of  rent  afterwards  would  be  a  waiver  (/).  Where  the 
condition  of  re-entry  is,  "  in  case  the  lessee  or  his  assigns 
shall  assign  the  premises  without  licence ;  "  if  the  lessor  license 
the  basee  to  assign  any  part,  it  is  a  dispensation  of  the  who). 
condition,  and  the  lessee  or  his  assignee  may  assign  all  the 
residue  without  licence  (</).  But  it  has  been  holden  that  a 
leaior,  who  hat  a  right  of  re-entry  on  a  breach  of  covenant 
underlet,  does  not,  by  waiving  his  entry  on  one  under- 
letting, waivehis  right  to  re-enter  on  a  suhsrq  ucnt  undnlr;  • 

inder  a  covenant  to  repair,  does  he,  by  a  waiver  on  one 
breach,  bar  himself  of  his  right  of  re-entry  for  a  subsequent 
(A).  And  the  same  in  the  case  of 


(«)  Arntby  v.  Woodward,  0  II.          (d)  Pennant'*  <**,  wtprt.     Sr« 
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(»)  Jtafe  T.  Parr.  0  M.  Jc  8.  121.          (e)  Ooodrigkt  V.  Daridt,  Cowp. 

Dot  v.  Hank,,  4  B.  *  A.  401.  Mi:i. 

•r,8Co.  04  b,         (/)  Jfc*Y.jyarr«*m,S 

6U,    674.      /Tartuy    ».  480. 

OffMirf,  Moore  400,  9  Andrr.  00.         (g)  Dumpor>,  «•*,  4    Co.   II  W. 

Anttv  T.  Woodward,  0  B.  It  C.  Cro  El.  sifl,  Slfl. 


619.  /'<>r  v.  lllut,  4  Taunt.  786. 


104  Forfeiture. 

suring  (g}.  So,  if  there  be  a  right  of  re-entry  for  exercising 
a  certain  trade  upon  the  demised  premises,  the  landlord,  by 
merely  lying  by,  and  witnessing  the  act,  even  for  six  years, 
does  not  waive  the  forfeiture ;  there  must  be  some  act  affirm- 
ing the  tenancy,  to  have  that  effect  (ft).  And  the  same  in  all 
cases  of  a  continuing  breach  (i).  But  if  in  such  a  case  the 
lessor  saw  the  tenant  expend  money  in  improvements  with 
a  view  to  such  an  occupation,  it  might  be  evidence  to  be 
left  to  the  jury  of  his  consent  to  such  an  alteration  of  the 
premises  (k).  Also,  after  the  landlord  has  actually  brought 
his  ejectment  for  the  forfeiture,  his  receipt  of  rent  will  be  no 
forfeiture  (I). 

Mr.  Serjeant  Williams,  in  his  note  upon  this  subject,  in 
1  Saund.  287  b,  says  that  in  cases  of  conditions  of  re-entry, 
there  is  a  difference  between  leases  for  lives  and  leases  for 
years.  In  the  case  of  a  lease  for  lives,  if  the  lessee  neglect  or 
refuse  to  pay  his  rent  after  a  regular  demand,  or  be  guilty  of 
any  other  breach  of  the  condition  of  re-entry,  the  lease  is 
thereby  voidable  only,  although  the  condition  express  that  it 
shall  be  thereby  actually  void ;  and  therefore  if  the  lessor  in 
such  a  case,  after  notice  of  the  forfeiture,  (which  is  a  material 
and  issuable  fact  (ra), )  accept  rent  which  accrued  due  after,  or 
do  any  act  which  amounts  to  a  dispensation  of  the  forfeiture, 
the  lease,  which  was  before  voidable,  is  thereby  affirmed.  But 
in  the  case  of  a  lease  for  years,  if  there  be  a  condition  that  it 
shall  be  void  for  non-payment  of  rent  or  non -performance  of 
any  other  covenant,  then,  if  the  lessee  be  guilty  of  any  breach 
of  the  condition,  the  lease  is  actually  void,  and  cannot  be  set 
up  by  any  act  of  the  lessor ;  and,  on  the  other  hand,  if  the 
condition  be  merely  that  the  lessor  in  such  a  case  may  re-enter 
the  lease  is  voidable  only,  and  may  be  affirmed  by  acceptance 
of  rent,  &c.,  if  the  lessor  had  notice  of  the  breach  at  the 
time  (w).  This  distinction,  however,  is  somewhat  shaken  by 
a  more  recent  case,  where  in  a  lease  of  certain  coal  mines  it 
was  provided  that  "  if  the  same  shall  stop  or  cease  to  work  at 
any  time  two  years,  this  lease  shall  be  deemed  void  to  all  in- 
tents and  purposes  :  "  it  was  holden,  that  by  the  lessee  ceasing 
to  work  it  for  two  years,  the  lease  did  not  actually  become  void, 
unless  the  landlord  chose  to  make  it  so ;  that  by  receiving  rent 
afterwards,  the  landlord  did  not  create  a  tenancy  from  year  to 


(g)  Doe  v.  Gladwin,  14  Law  J.  (m)  Pennant's  case,  and  Roe  v. 

189,  qb.  Harrison,  ante,  p.  103. 

(h)  Doe  v.  Allen,  3  Taunt.  78.  (n)  Brorcning  and  Beston's  case, 

(i)  Doe  v.  Woodbridge,  9  B.  &  C.  Plowd.  133,  Co.  Lit.  215.  a.    Pen- 

376.  nant's  case,  3  Co.  64  a,  65  a,  b.     1 

(*)  Id.  Saund.  287  b. 

(I)  Doe  v.  Meux,  1  Car.  &;  P. 
S46. 
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year,  but  the  tenant  continued  to  hold  under  the  lease ;  and 
that  at  any  time  afterwards,  if  there  were  a  cesser  to  work 
for  two  years,  the  landlord  might  at  his  election  make  the 
lease  void,  and  bring  his  ejectment,  without  giving  a  notice 
to  quit  (0). 

In  what  cages  a  court  of  equity  will  relieve  against  a  for- 
feiture, see  1  Maddock  Chanc.  3(3,  &c. 


Forfeiture  in  particular  Cases. 

For  non-payment  of  rent.]  The  law  does  not  favour  for-  (v  |v   I  ^ 

;  which  will  account  for  the  very  strict  proof  required 
of  a  landlord,  when  he  seeks  to  enforce  a  forfeiture,  and  recover 
the  demised  premises,  by  reason  of  the  tenant's  non-payment 
of  rent,  in  a  ca.-e  where  there  is  a  sufficient  distress  upon  the 
Mut  by  stat  15  &  16  Viet.  c.  76,  s.  210,  as  often 
as  it  shall  happen  that  one  half  year's  rent  shall  be  in  arrear, 
and  the  landlord  to  whom  the  same  is  due,  hath  a  right  by 
law  to  re-enter  for  the  non-payment  thereof,  such  landlord 
shall  and  may,  without  any  formal  demand  or  re-entry,  serve 
a  writ  in  ejectment  for  the  recovery  of  the  demised  premises, 
— or  in  case  the  same  cannot  be  legally  served,  or  no  tenant 
be  in  actual  possession  of  the  premises,  then  such  landlord 
may  affix  a  copy  thereof  upon  the  door  of  the  messuage,  or 
upon  some  notorious  place  of  the  lands,  demised,  and  such 
affixing  shall  be  deemed  legal  service  thereof  (p). 

Forjiot  repairing.]  If  there  be  a  power  of  re-entry  for 
non -performance  of  a  covenant  to  repair,  or  of  the  covenants 
in  the  lease  generally,  and  one  of  them  be  a  covenant  to  repair, 
and  the  premises  are  allowed  to  go  out  of  repair,  the  lessor 
may  re-enter,  that  is,  he  may  bring  an  ejectment  forth  with  fur 
the  recovery  of  the  demised  premises,  without  any  previous 
notice  requiring  the  tenant  to  put  tin  m  in  n  pair,  if  no  such 
notice  be  required  by  the  terms  of  the  lease  (7).  Win-re  tin  -ri- 
fe a  general  covenant  to  n-pair,  and  also  a  covenant  to  repair 
three  mouths  or  otln-r  tiim-  aftrr  notice,  tin-  landlc.nl  is 
not  bound  to  wait  the  three  months  before  he  Mfcsfs  ejectment 
for  a  forfeiture  by  reason  of  a  breach  of  the  general  < 
nant  (r).  But  if  he  give  notice,  under  the  second  covenant,  he 

(»)  0o«». -Ba*A*t4  H.  «c  A.40I,         (j>)  Sec  pott ,  p.  178. 
SsdM04nutyv.iroMfJM.nf,  *•*        (g)  Dot  v.   Morrlt,   11    Law  J. 

MM!  Dot  v.  BanJu,  antt,  81. 
p.  109.  (r)  Kot  Y.  Paint,  9  Camp.  590. 
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thereby  waives  the  general  covenant,  and  he  cannot  bring  his 
ejectment  until  after  the  three  months  have  expired  (M). 

A  forfeiture  for  not  repairing,  may  be  waived,  by  receiving 

rent  for  the  demised  premises,  becoming  due  after  the  right  of 

entry  accrued  (w) ;  but  not  by  receiving  rent  becoming  due 

before  the  expiration  of  a  notice  to  repair ;  nor  is  it  waived, 

V     I  but  merely  suspended,  by  allowing  the  tenant  a  further  time 

'  to  repair  (w). 

For  waste.']  Where  a  right  of  re-entry  is  reserved  to  a  les- 
sor, in  case  his  lessee  commits  waste,  it  is  generally  construed 
to  mean  such  waste  as  may  be  injurious  to  the  reversion,  and 
not"  merely  such  as  might  be  given  in  evidence  under  the  old 
writ  of  waste,  unless  there  be  some  stipulation  in  the  lease, 
&c.,  to  the  contrary.  And  therefore  where  a  lease  contained  a 
pioviso  for  re-entry,  if  the  lessee  should  commit  waste  to  the 
value  of  10*.,  and  the  lessee  having  pulled  down  some  old 
buildings  of  more  than  the  value  of  105.,  and  substituted  others 
of  a  different  description,  the  lessor  brought  his  action  of  eject- 
ment for  the  forfeiture :  the  court  held  that  the  waste  contem- 
plated by  the  proviso  was  waste  producing  an  injury  to  the 
reversion ;  and  that  it  was  a  question  for  the  jury,  under  all 
the  circumstances,  whether  such  injury,  to  the  value  of  10*., 
had  been  committed  (x). 

For  not  insuring.']  Where  by  a  proviso  in  a  lease,  the  lessor 
has  a  right  of  re-entry  for  any  breach  of  a  covenant  to  insure 
the  demised  premises, — the  lessor  may  bring  ejectment  as  for 
a  forfeiture,  if  the  lessee  have  not  insured,  or  have  failed  in 
payment  of  the  premium. 

Where  a  lessee  covenanted  that  he,  his  executors  and  as- 
signs, would  insure  the  demised  premises,  and  keep  them  in- 
sured  during  the  term,  and  deposit  the  policy  with  the  lessor : 
this  was  holden  to  mean,  not  that  the  lessee  should  effect  any 
one  policy,  and  keep  that  particular  policy  on  foot,  but  that 
he,  his  executors  and  assigns,  should  always  keep  the  pre- 
mises, insured  by  one  policy  or  another  ;  but  the  court  held 
that  it  would  be  a  breach,  if  the  premises  were  uninsured  at 
any  one  time ;  and  that  it  would  be  a  continuing  breach  for 
any  length  of  time  they  were  uninsured  (y).  In  this  last  case, 
the  lease  contained  a  proviso  for  re-entry,  on  a  breach  of  any 


(u)  Doe  v.  Meux,  4  B.  &  C.  606.  (#)  Doe  v.  Bond,  5  B.  &  C.  855. 

(»)  See  Fryettv.Jeff'reys,lEsp.  See  Doe  v.  Price,  19  Law  J.  121, 

303  cp. 

(w)  Doe  v.  JBrindley,  4  B.  &  Ad.  (w)  Doe  v.  Peck,  1  B.  &  Ad.  428. 

84. 
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of  the  covenants ;  the  lessee  had  assigned,  but  the  premises 
were  never  insured  by  him  or  his  assignee;  and  it  appeared 
that  the  lessor  had  distrained  on  the  30th  of  September  for 
rent  then  due,  and  aftenvards  brought  his  ejectment  as  for  a 
forfeiture  in  not  insuring,  on  a  demise  laid  on  the  24th  of 
October:  it  was  holden  that  he  might  do  so,  and  was  entitled 
to  recover ;  although  the  distress  was  an  acknowledgment  of  a 
tenancy  on  the  30th  of  September,  and  a  waiver  of  any  for- 
feiture up  to  that  time,  yet  that  the  lessor  had  a  right  to  re- 
cover for  the  forfeiture  incurred  by  the  breach  of  covenant 
between  the  30th  of  September  and  the  24th  of  October  (z). 
Where,  upon  the  production  of  the  lease  at  the  trial,  it  ap- 
peared that  the  lessee  had  covenanted  to  insure  in  the  joint 
names  of  the  lessor  and  of  himself,  and  in  two-thirds  of  the 
value  of  the  demised  premises;  and  it  was  alleged  that  he  had 
insured  in  his  own  name  only,  and  to  a  less  amount  than  two- 
thirds  of  the  value  :  but  it  appeared  that  there  were  two  parts 
of  the  lea>e,  both  of  which  were  retained  by  the  lessor,  and  he 
gave  merely  an  abstract  to  the  lessee,  in  which  no  mention 
was  made  that  the  insurance  was  to  be  in  the  joint  names; 
and  as  to  the  insurance  being  under  two-thirds  of  the  value,  it 
was  effected  for  the  very  same  sum  for  which  the  premises  hud 
been  i  .n>nrai  by  the  lessor  him>< -If:  Abbot,  C.  J., 

held,  that  as  the  conduct  of  the  lessor  was  such  as  was  cal- 
cviated  to  induce  a  reasonable  and  cautious  man  to  conclude 
that  he  was  doing  all  that  was  necessary  or  required  of  him, 
by  insuring  in  his  own  name  and  to  the  amount  insured,  he 
could  not  recover  as  for  a  forfeiture,  although  there  was  no 
dispensation  or  release  of  the  covenant  (a). 

For  vr.  ]   In  tin's,  as  in  all  other 

CMea  of  forfeiture,  the  covenant  or  stipulation  not  to  assign  or 
underlet,,  &c.,  is  construed  strictly,  in  favour  of  the  tenant,  and 
against  the  loi-f.-iture.  A  prorlso  for  re-entry,  if  the  lessee 
shall  assign  the  premises,  doea  not  prevent  him  from  making 
an  underlease  for  part  of  the  term  (b) ;  even  a  proviso  not  to 
•ftftign,  transfer,  set  over,  or  otherwise  do  or  put  away  the 
lease  or  premises,  has  been  holden  not  to  extend  to  such  an 
underlease  (c).  But  a  covenant  not  to  let  or  assign,  com- 
prebends  an  underlease  (d ).  So,  a  covenant  n»t  to  a- 
otherwise  part  with  the  premises  or  any  part  thereof,  f,,r  the 
whole  or  any  part  «.f  the  term,  is  broken  by  a  grant  of  an 


(*)  DM  T.   Ptck,   1    B.   Ic   Ad.         («)  Cr**»  T.  0«?»y,  9  W.  Bl. 

708;  S  Wife  9M. 

(«)  Dot  r.  JbfM,  Rr.  *  M.  345.          (rf)  Jfc*  v.  llarri*m,   %  T.    R. 
(»)  JCfcHOTSfcy  v.  Or i*,  1  Doug.      423. 
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}  underlease  (g).     On  the  other  hand,  however,  a  covenant  not 

j  to  underlet,  will  restrain  an  assignment  (h). 

A  devise  of  a  term  for  years  to  a  stranger,  is  an  assignment 
within  the  meaning  of  a  covenant  not  to  assign.  But  a  devise, 
whereby  the  term  vests  in  the  lessee's  executor,  is  not  (i). 
And  an  executor  or  administrator  is  bound  by  such  a  covenant, 
if  the  covenant  name  him  (&)  j  but  it  seems  to  be  doubted 
whether  he  is  bound,  if  not  named  in  it  (Z),  And  the  assign- 
ment, to  amount  to  a  forfeiture,  must  be  valid,  or  at  least 
only  voidable,  not  void.  And  therefore,  where  a  lease  con- 
tained a  proviso,  that  the  lessor  might  re-enter,  and  that  the 
lease  should  be  void,  if  the  lessee  should  assign  the  term ;  and 
the  lessee,  by  deed,  assigned  all  his  property,  real  and  per- 
sonal, to  trustees  for  the  benefit  of  his  creditors,  and  was  after- 
wards declared  a  bankrupt :  it  was  holden  that  as  this  assign- 
ment was  an  act  of  bankruptcy,  it  did  not  operate  as  a  valid 
assignment  of  the  term,  and  therefore  did  not  amount  to  a 
forfeiture  (m).  Also,  a  mere  deposit  of  the  lease  with  another, 
as  a  security  for  money  advanced,  is  not  an  assignment  within 
such  a  covenant (n). 

A  covenant  not  to  underlet  the  demised  premises,  is  not 
broken  by  letting  a  part  of  them  in  lodgings  (0).  But  where 
a  lease  contained  a  proviso  for  re-entry,  in  case  the  tenant 
should  demise,  lease,  grant,  or  let  the  demised  premises,  or 
any  part  or  parcel  thereof,  to  any  person  whomsoever,  for  the 
whole  or  any  part  of  the  term ,  without  the  licence  of  the  lessor  in 
writing;  and  the  lessee,  without  such  licence,  agreed  with  a 
person  to  enter  into  partnership  with  him,  and  that  he  should 
have  the  use  of  a  back  chamber  and  some  other  parts  of  the 
premises  exclusively,  and  of  the  rest  jointly  with  the  defen- 
dant, and  accordingly  let  him  into  possession :  this  was 
holden  to  come  within  the  proviso,  and  that  the  lessor  might 
re-enter(j9). 

.  But  a  covenant  not  to  assign,  &c.,  will  not  extend  to  an 
assignment  by  act  of  law,  unless  that  be  made  the  subject  of 

•  an  express  stipulation.  So  that  if  the  lessee  become  bankrupt, 
and  the  term  pass  to  the  assignees,  it  is  not  an  assignment 
within  the  meaning  of  a  covenant  not  to  assign  (g) ;  and  his 
assignees  may  afterwards  assign  it  without  licence  (r).  So,  if 


(g~)  Doe  v.  Worsley,  1  Camp.  20.  (n)  Doe  v.  Hogg,  4  D.  &  K.  226. 

(h)  Greenaway  v.   Adams,    12  1  Car.  &  P.  160. 

Ves.  395.  (0)  Doe  v.  Laming,  4  Camp.  77. 

( i)  4  Bac.  Abr.  Lease,  T.  (p)  Soe  v.  Sales,  1  M.  &  S.  297. 

(AH  Hoc  \.  Harrison,  2  T.  R.  425.  (</)  Goring  v.    Warner,    7   Yin. 

(I)  See  Doe  v.  Sevan,  3  M.  &  S.  Abr.  85,  pi.  9. 

853.     Siiiallpiece  v.  Evans,  1  And.  (r)  Doe  v.  Smith,  5  Taunt.  795. 

124.     More's  Case,  Cro.  El.  26.  Doe  v.  Sevan,  3  M.  &  S.  353. 

(w)  Doe  v.  Powell,  5  U.  &  C.  308. 
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the  term  be  taken  in  execution,  and  sold,  it  is  not  an  assign- 
ment within  such  a  covenant,  even  although  the  judgment 
were  upon  a  warrant  of  attorney  («),  provided  it  were  not 
effected  in  collusion  with  the  creditor,  for  the  purpose  in  fact 
and  effect  of  assigning  to  him,  in  fraud  of  the  covenant  (t). 
But  if  the  lessee  voluntarily  take  the  benefit  of  the  Insolvent 
Act,  and  the  lease  be  assigned  to  his  assignee,  this  would  be  a 
breach  of  the  covenant ,  and  a  forfeiture,  because  it  is  in  the 
nature  of  a  voluntary  alienation,  arising  from  the  voluntary 
act  of  the  lessee  himself  (u). 

Far  other  acts,  §r.]  A  very  ordinary  covenant  on  the  part 
of  the  lessee,  in  leases  of  houses,  is,  that  he  will  not  carry  on 
any  trade,  or  any  particular  trade  specified,  or  allow  of  the 
same  to  be  carried  ou,  in  the  house  demised;  and  if  a  power 
of  re-entry  be  reserved  in  such  a  case,  the  lessor  may  enter  as 
for  a  forfeiture,  upon  any  trade,  strictly  within  the  meaning  of 
the  covenant,  being  carried  on  in  it.  Where  the  covenant 
was,  "  not  to  use  or  exercise,  or  permit  or  suffer  to  be  used  or 
exercised,  upon  the  demised  premises,  or  any  part  thereof,  any 
trade  or  business  whatsoever,  without  the  licence  of  the 
lessor,"  &c. ;  and  the  lessee,  without  the  licence  of  the  lessor, 
afterwards  assigned  the  lease  to  a  schoolmaster,  who  carried  on 
his  business  of  schoolmaster  in  the  house  and  premises :  it  was 
holdeo  that  the  assignment  was  a  breach  of  t  hi>  covenant,  and 
the  lessor  entitled  to  re-enter  under  the  ordinary  proviso  for 
re-entry  for  non-performance  of  covenants  (»).  But  where, 
upon  a  case  from  equity,  the  question  was,  whether  a  lessee, 
by  granting  an  underlease  to  a  person  who  opened  a  public- 
hoosc  upon  the  demised  premises,  had  been  guilty  of  a  breach 
of  a  covenant  and  provi>o  for  re-entry  in  the  lease;  and  the 
covenant  appeared  to  be,  that  the  lessor  would  not  do  any  act, 
matter,  or  thing  upon  the  demLsed  premises,  which  might  be, 
grow,  or  lead  to,  the  damage,  annoyance,  or  disturbance  of 
the  lessor  or  any  of  his  tenants,  or  to  any  part  of  the  neigh- 
bourhood; and  tin-  jinui-o  was,  that  the  plaintiff  might  re- 
enter,  in  case  the  lessee  should  permit  any  person  to  inhabit 
the  premises,  who  should  carry  on  certain  specified  trades  or 
businesses  (but  not  mentioning  that  of  a  licensed  victualler,) 
or  any  other  business  that  might  be,  or  grow,  or  lead  to  lie 
offensive,  or  any  annoyance  or  disturbance  to  any  of  the 
lessor's  tenants:  the  court,  after  argument,  certified  that 
neither  the  granting  of  the  louse,  nor  the  opening  of  the 
public-house  upon  the  premises,  were  breaches  of  the  co- 
venant or  proviso  (to). 


(«)  Dot  T.  Cfcrter,  8  T.  R  (*)  DM  *.  K*U*g,  1  M.  fc  1. 96. 

(I)  Dot  v.  Carter,  Id.  800.  (n>)  Jo***  T.  Tkorn*.  1  B.  fc  C. 

(«)  4  tec.  Abe.  LMM,  T.  715. 
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Where  a  man  was  let  into  possession  of  a  farm,  and  paid 
rent,  under  an  agreement  for  a  future  lease  for  fourteen  years, 
which  was  to  contain  a  covenant  (amongst  others)  against 
taking  successive  crops  of  corn  from  the  land,  and  a  proviso 
for  re-entry  for  breach  of  any  of  the  covenants ;  the  lease  was 
not  in  fact  executed  :  the  tenant  having  taken  successive  crops 
of  corn  from  the  farm,  and  which  would  be  a  breach  of  the 
covenant,  if  the  lease  had  been  executed ;  the  lessor  brought 
an  ejectment :  and  it  was  holden  that  he  had  a  right  to  re- 
cover ;  until  the  lease  should  be  executed,  the  tenant  held  as  a 
yearly  tenant,  subject  to  the  terms  and  conditions  which  by 
the  agreement  were  to  be  embodied  in  the  lease,  and  being 
guilty  of  a  breach  of  one  of  them,  the  landlord  had  a  right  to 
re-enter  (ar).  So,  where  land  is  let  to  a  man,  upon  which  he 
agrees  to  erect  certain  buildings  within  a  certain  time,  with  a 
power  of  re-entry  to  the  lessor  in  case  he  fails  to  do  so,  but  no 
lease  is  to  be  granted  until  the  buildings  shall  be  completed, — 
if  he  fail  in  erecting  the  buildings  within  the  time,  the  land- 
lord may  maintain  ejectment  to  recover  the  premises  (?/). 

A  proviso  for  re-entry,  in  case  the  tenant  shall  commit  an 
act  of  bankruptcy,  whereon  a  fiat  shall  issue,  is  good  in  law, 
although  it  have  the  effect  of  preventing  the  interest  in  the 
term  from  passing  to  the  assignees  (z).  So,  a  proviso  for  re- 
entry, in  case  the  term  shall  be  taken  in  execution  upon  any 
judgment  against  the  tenant,  is  good  in  law,  although  it  have 
the  effect  of  defeating  the  execution.  And  where  a  lease  con- 
tained such  a  clause  of  re-entry,  and  before  the  end  of  the 
term  the  sheriff  entered  the  premises  under  a  writ  of  extent 
against  the  lessee  at  the  suit  of  the  crown,  held  an  inquisition, 
and  seized  the  tenant's  interest  in  the  premises  into  the  king's 
hands :  it  was  holden,  that  this  was  a  taking  in  execution 
within  this  clause  of  re-entry,  and  that  the  term  was  thereby 
forfeited  to  the  lessor  (a).  And  the  landlord  in  such  a  case  is 
entitled  to  the  emblements(6). 

(x)  Doe  v.  Amey,  12  Ad.  &  El.  (z)  Roe  v.  Galliers,  2  T.  R.  138. 

476.  (a)  Rex  v.  Topping,  M'Clel.  &  Y. 

(3/)  See  Oldersharc  v.  Holt  et  al.,  544. 

12  Ad.  &  El.  590.    Doe  v.  Ekins,  <&)  Damsetal.  v.  Eyton,  7Bing. 

Ry.  &   M.  29.    Doe  v.  Birch,  1  154. 
Mees.  &  W.  402. 
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CHAPTER  I. 
The  Landlord's  Remedies  for  Rent. 

SECTION  I. 
Dittress. 

:-  Distress. 

fraudulent  Removal  of  Goods  to  avoid  a  Distress. 
3.  Pound  breach  and  Rescue. 

Distress. 

In  what  cases.]  In  all  ca»et  of  A  dam  toe  of  corporeal  here- 
ditament*, where  a  rent  certain  i»  referred,  and  made  payable 
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at  a  time  certain,  if  such  rent  be  in  arrear,  the  party  legally 
entitled  to  it  may  distrain  for  it.  It  is  a  remedy  given  by  the 
common  law,  independently  of  all  stipulation  upon  the  subject 
between  the  parties  (a). 

To  entitle  a  landlord  to  distrain,  there  must  be  a  demise, 
express  or  implied.  If  the  tenant  be  let  into  possession  under 
an  agreement  for  a  lease  at  a  certain  rent,  and  there  is  no 
stipulation  in  the  agreement  that  in  case  a  lease  be  not  exe- 
cuted the  tenant  shall  hold  for  one  year  certain,  and  no  rent 
be  in  fact  paid  :  the  landlord  cannot  distrain  for  any  rent 
during  the  first  year ;  for  here  is  no  demise,  express  or  implied, 
and  the  occupier  is  merely  tenant  at  will  (&).  But  as  soon  as, 
by  payment  of  rent  or  otherwise,  a  tenancy  from  year  to  year 
can  be  implied  (c),  the  landlord  may  distrain  for  all  rent  sub- 
sequently accruing.  Even  where  the  tenant  entered  a  farm, 
under  an  oral  agreement  for  a  lease  for  ten  years,  by  which 
the  time  for  payment  of  the  rent  was  fixed,  but  the  amount  of 
the  rent  was  not ;  no  lease  was  in  fact  executed,  but  the  tenant 
occupied  according  to  the  terms  of  the  intended  lease,  and 
paid  a  certain  rent  for  two  years  :  it  was  holden  that  the  land- 
lord might  distrain  for  the  like  rent  subsequently  becoming 
due  (d).  And  the  demise  must  be  subsisting,  at  the  time  the 
rent  is  alleged  to  be  due.  Therefore,  where  a  landlord  gives 
his  tenant  from  year  to  year  notice  to  quit,  and  the  tenant 
holds  over  after  the  notice  has  expired,  the  landlord  cannot 
distrain  for  rent  alleged  to  be  due  for  the  time  the  tenant  holds 
over,  without  some  evidence  of  the  renewal  of  the  tenancy  (e). 
So,  a  termor,  who  has  underlet,  cannot  distrain  for  rent  accru- 
ing after  his  own  term  has  expired  (/).  So,  where  a  lease  is 
surrendered,  no  distress  can  be  made  for  any  rent  alleged  to 
have  accrued  after  the  surrender,  unless  a  new  tenancy  have 
been  created  (g).  But  for  rent  which  accrued  before,  the  land- 
lord may  distrain  (h). 

It  must  be  a  demise  of  corporeal  hereditaments ;  for  no  dis- 
tress can  be  made  for  a  payment  in  the  nature  of  rent  reserved 
upon  a  demise  of  incorporeal  hereditaments,  such  as  a  right 
of  common  (t),  tithes  (./),  or  the  like  (&).  But  a  landlord  may 

(a)  Bro.  Abr.  Distress,  5,  15.    8  (/)  Burne    v.    Richardson,    4 

H.  4,  15.  Lit.  s.  214.  Co.  Lit.  142.  a.  Taunt.  720. 

(6)  Began  v.  Johnson,  2  Taunt.  (y)  See  Smith  v.  Mapleback,  1 

148.     Dunk  v.  Hunter,  5  B.  &  A.  T.  E.  441. 

322;  and  see  Segnart  v.  Porter,  7  (h)  8  Ann.  c.  14.  s.6. 

Bing.  451.    Mechelan  v.  Wallace,  (i)  Co.  Lit.  47.  a,  142.  a.:  2  Ho. 

7  Ad.  &  El.  54.  n.  Abr.  446. 

(c)  See  ante,  pp.  68,  69.  (j)  Cro.  Jac.  Ill,  173.  2  Ro.  Abr. 

(d)  Knight  v.  Bennett,  S  Bing.  446,  451.  Bro.  Abr.  Distress,  67, 80. 
361.  5  Co.  5. 

(e)  Jenner  v.  Clegg,  1  Moody  &  (k)  See  ante,  p.  32. 
R.218.    Sullivan  \.Bishop,  2  C(u. 

&  P.  359. 
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distrain  for  the  rent  of  ready-furnished  lodgings  (Z),  for  the  rent 
is  holden  to  issue  out  of  the  reality  alone. 

And  the  demise  must  be  at  a  specific  rent ;  for  unless  a  fixed 

rent  be  agreed  upon,  the  landlord  cannot  distrain  (m).     Where, 

•  r.  a  trii.mt  entered  into  possession,  under  an  agreement 

for  a  lease,  which  did  not  ascertain  the  amount  of  rent  which 

was  to  be  paid,  nor  was  the  lease  ever  executed ;  but  the 

tenant  in  fact  paid  a  certain  rent  to  his  landlord  for  the  pre- 

for  two  years :  it  was  holden  that  the  landlord  might 

detrain  for  rent  subsequently  accruing  (n)j  for  the  tenant 

_-.  and  the  landlord  receiving,  a  rent  certain,  were  facts 

iruiii  \vliieh  the  law  implied  a  demise  from  year  to  year. 

And  the  rent  must  be  payable  at  a  time  certain,  otherwise 
it  cannot  be  distrained  for ;  indeed  the  lease  in  such  a  case 
would  be  void  (o).  If  the  reddendum  in  the  lease  specify  the 
days  of  payment,  the  time  of  payment  must  be  computed  from 
it ;  but  if  the  reddendum  be  general, — yielding  and  paying 
quarterly  so  much  rent, — the  time  of  payment  is  in  that  case 
deemed  to  be  regulated  by  the  habcndum  (p).  If  no  time  of 
payment  be  expressly  mentioned,  the  rent  is  deemed  to  be  pay- 
able yearly,  on  the  anniversary  of  the  day  on  which  the  tenancy 
commenced.  As  to  the  day  when  the  rent  is  said  to  be  due, 
see  more  particularly  ante,'p.  33.  Where  rent  was  reserved 
quarterly,  or  half  quarterly  if  required,  and  the  landlord  re- 
ceived it  quarterly  tor  a  twelvemonth,  the  court  held  that  he 
could  not,  without  previous  notice,  distrain  for  a  half  quarter's 
rent  (q).  But  if  the  rent  i>  to  be  paid  in  advance  (r),  or  if  an 
increased  rent  is  to  be  paid  for  converting  meadow  into  til- 
lage (*),  or  selling  liuy  nit  'the  premises  (t),  or  the  like,  it  may 
be  distrained  for.  So,  a  landlord  may  <li>train  for  double  rent 
for  holding  over  (u),  but  not  for  double  value,  without  some 
evidence  of  a  renewal  of  the  tenancy  (o). 

So,  to  enable  a  landlord  to  distrain,  as  of  common  right,  he 
must  have  reserved  to  himself  a  reversion,  after  the  term 
created  by  the  demise  (w).  But  it  is  immaterial  whether  that 
reversion  be  for  years,  or  for  life,  or  for  a  higher  estate.  If  a 


(0  fffvma*  v.Andcrton,  8  New  fr)  HarrUon  T.  Barry,  7  Pries. 

lt<  I     -vi.  000.     Hee    Bucklty  T.    Taylor,    8 

(m)  Per  Abbott,  C.  J.,  In  Dunk  T.  R.  000. 

T.  Huntrr,  5  B.  Jc  A.  8*6.    Co.  Lit.  («)  RouUton  T.  Ctor**-,  8  H.  HI. 

00.*.;  and  Me  mU,  p.  88.  508. 

(w)  Knigkt  T.  BnuMff,  8  Bing.  (t)  Pollitt  T.  F*»y»<  «<  al.,  10 

801.  LawJ.4'/4 

(o)  A***.  1  Mod.  180.    Bae.  Abr.  (u)  Ace  /o^iutofM  r.  HmtddU- 
iton*,4l\.  K  0.088. 

.  j»)  rvmAiM  T.  PiMMiU,  1  Salk.  (r)  y«/i»ur  r.  fl«w.  1  Moodj  tc. 

If)  «a/Zam  v.  Jrrfm,  10  Biof.  It  P.  800.    See  pott,  pp.  810. 

809.  (w)  Co.  hit.  47.  a.  5  Co.  3.  Hro. 

7,  DeO.  81 
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lessee  underlet,  even  although  he  be  merely  tenant  from  year 
to  year,  he  may  distrain  upon  his  under-tenant  from  year  to 
year,  for  rent  in  arrear  (x) ;  but  if,  instead  of  underletting,  he 
assign  his  term,  he  cannot  distrain  upon  his  assignee  for  rent 
reserved  by  the  assignment  (y},  unless  by  some  express  stipu- 
lation in  the  assignment  he  be  authorized  to  do  so  (z). 

Where  the  landlord  has  a  right  to  distrain,  the  fact  of  the 
tenant  having  given  him  his  promissory  note  for  or  on  account 
of  the  rent,  is  no  extinguishment  of  the  landlord's  right  to 
distrain  (a).  Nor  does  it  even  operate  as  a  suspension  of  the 
right,  unless  there  be  a  distinct  agreement  between  the  parties 
that  it  should  do  so  (&).  Nor  does  an  agreement  by  the  land- 
lord to  accept  interest  on  rent  in  arrear,  prevent  his  distrain- 
ing for  it  (<?).  Nor  is  the  landlord's  remedy  by  distress  extin- 
guished by  the  tenant's  taking  the  benefit  of  the  Insolvent  Act, 
although  he  be  named  a  creditor  for  the  rent  in  the  schedule  (rf). 
But  where  the  tenant  of  a  farm,  with  the  privity  of  his  land- 
lord, let  the  eatage  of  some  pasture  to  J.  S.,  the  price  of  which 
was  to  be  paid  to  the  landlord  on  account  of  his  rent,  it  was 
holden  that  a  contract  might  be  inferred  from  this,  on  the 
part  of  the  landlord,  that  he  would  not  distrain  the  cattle  put 
upon  the  land  by  J.  S.  for  the  purpose  of  consuming  the 
eatage  (e). 

By  whom.'}  The  lessor  may  distrain  for  rent  due  to  him,  if 
he  have  not  assigned  his  reversion.  And  the  lessee  cannot 
dispute  his  right  to  distrain,  if  the  rent  be  due  and  unpaid. 
But  if  he  have  parted  with  his  reversion,  he  can  neither  dis- 
train upon  the  assignee  (/),  nor  upon  the  original  lessee.  It 
has  been  holden,  however,  that  if  a  tenant  from  year  to  year 
underlet  to  another  from  year  to  year,  this  is  not  a  parting 
with  the  whole  of  his  interest,  but  that  he  still  has  a  reversion 
which  enables  him  to  distrain  (g).  So,  if  tenant  for  life  make 
a  lease  for  any  number  of  years,  no  matter  how  improbable  it 
may  be  that  his  life  should  so  long  last,  he  is  still  deemed  to 


2il.    Cro.  Jac.  487.    Freem.  228.  (b)  Dames  v.  Glide,  supra. 

1  Str.  405.  (c)  Sherry   v.  Preston,  2   Chit. 

(x)  Curtis  v.  Wheeler,  Moody  &  245. 

M.  493.  (d)  Phillips  v.  Shervill,  14  Law  J. 

fy)  v.  Cooper,  2  Wils.  375.  144,  qb. 

Preece  v.  Corrie,  5  Bing.  24.  Par-  (e)  Horsford  v.  Webster,  1  Cr. 

menter  v.  Webber,  2  Moore,  656.  M.  &   R.  696 ;  and  see   Welsh  v. 

(a)  See   Co.  Lit.  143.      Jewell's  Rose,  6  Bing.  638. 

case,  2  Saund.  308.  (/)  v.  Cooper,  2  Wils.  375. 

(a)  Harris  v.  Shipway,  Bui.  N.  Parmenter  v.    Webber,  2   Moore, 

P.  182.      Etver    v.  Lady   Clifton,  656.     Preece  v.  Corrie,  5  Bing.  24. 

Id.    Davies  v.  Gyde,  2  Ad.  &  El.  (g)  Curtis  v.  Wheeler,  Moody  & 

623.    See  Parrott  et  aL  v.  Ander-  M.  493. 
son,  21  Law  J.291,  ex. 
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have  a  reversion  in  the  demised  premises,  and  may  distrain 
for  rent  in  arrear.  So  where  J.  S..  tenant  in  fee,  leased 
premises  to  B.  for  sixty-one  years,  and  afterwards  leased 
•••<  to  C.  for  a  term  of  years,  to  take  effect  from 
the  expiration  of  the  lease  to  B. ;  and  it  was  argued  that  he 
thereby  granted  away  the  reversion  immediately  expectant 
upon  the  first  lease,  so  that  he  could  no  longer  distrain  for  rent 
in  arrear  due  from  B. :  the  court  held  clearly  that  the  lease  to 
C.  wa-  ment  of  the  reversion,  but  that  reversion  still 

remained  in  J.  S.,  and  he  might  detrain  for  rent  due  under 
the  first  lease  (h).  But  where,  by  a  deed  of  settlement,  a 
mortgage  term  of  1 ,000  years  was  created  and  vested  in  trus- 
tees, and  the  lands  were  settled  upon  J.  S.  for  life,  with  a 
power  for  leasing  for  ten  years,  or  for  seven  years  to  commence 
from  his  death  ;  and  he  accordingly  leased  for  seven  years,  to 
commence  from  his  death,  reserving  rent  to  the  person  who 
should  be  entitled  for  the  time  being  to  the  freehold  and  inhe- 
ritance :  it  was  holden  that  the  trustees  of  the  term  or  their 
assignee  were  the  persons  entitled  to  distrain  for  the  rent  (»'). 

If  the  lessor  have  assigned  his  reversion,  the  assignee  may 
distrain  for  rent  in  arrear.  The  privity  of  contract,  which 
subsisted  between  the  lessor  and  lessee,  is  tran>i.  1 1.  .1  from  the 
lessor  to  his  assignee  by  stat.  3*2  H.  8,  c.  34,  and  the  assignee 
has  the  same  remedy  for  rent  that  tli<>  li»or  had.  Formerly 
there  must  have  been  attornment  also  ;  but  that,  we  have 
seen  (*),  has  been  rendered  unnecessary,  by  stat.  4  &  5  Ann. 
c.  16,  s.  9. 

And  the  mortgagee  of  the  reversion,  being  an  assignee,  may 
in  like  man  .  on  all  those  who  were  tenants  to  the 

mortgagor  of  the  premises  mortgaged  at  the  time  of  the 
mortgage.  And  if  he  give  notice  of  his  mortgage  to  such  a 
tenant,  he  is  entitled  to  distrain,  not  only  for  rent  accruing 
after  -  .  hut  for  all  rent  which  inay  then  bo  due  and 

owing  from  such  tenant,  and  which  became  due  subsequently 
to  the  mortgage  (1).  But  if  aft.  r  the  mortgage,  the  mort- 
gagor take  ii ] •«•  n  himself  to  let  the  mortgaged  premises  to  a 
tenant,  the  mortgagee's  merely  giving  notice  of  his  mortgage 
to  the  tenant,  and  requiring  the  tenant  to  pay  hi>  nut  \<>  him, 
has  no  effect;  it  does  not  create  tin-  relation  of  landlord  and 
tenant  between  the  mortgagee  and  the  tenant,  n-  ••  put  tin 
former  in  a  situation  to  distrain  upon  the  latter  for  rent  in 
arrear  (m).  If  indeed  the  tenant  choose  to  pay  the  rent  to 
the  mortgagee,  and  the  mortgagee  receive  it,  that  will  have 


(A)  Smitk  r.  £•*  9MeM.lt  W.  (I)  MOM  v.  Gallimont  1  Douf. 

0S4.  'J7i». 

(it  Rogtrt  T.  Humphrtyt,  4  Ad.  (m)  Kmni  v.  EMotttt  ml:,  9  Ad. 

k  KJ.  MB.  fc  El.  JUS. 

(A)  Ante,  p.  80. 
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the  effect  of  creating  a  tenancy  from  year  to  year  between 
them  (d) ;  but  even  in  that  case  it  amounts  to  an  admission 
merely  of  a  tenancy  then  subsisting,  but  will  not  warrant  the 
mortgagee  in  distraining  for  any  rent  previously  owing  (e). 
Where  a  mortgagor  attorned  and  became  tenant  to  the  mort- 
gagee at  a  rent  equal  to  the  interest,  it  was  holden  that  the 
mortgagee  might  distrain  (/). 

A  tenant  by  elegit  may  distrain,  although  the  tenant  dis- 
trained upon  bave  not  attorned  (g). 

If  the  lessor  die,  the  person  who  in  law  is  entitled  to  his 
reversion,  may  distrain  for  rent  subsequently  accruing ;  his 
executor  or  administrator,  for  that  which  was  due  and  owing 
in  his  lifetime  (h).  Formerly  there  was  a  doubt  whether  the 
statute,  32  H.  8,  c.  37,  now  cited,  which  mentions  merely 
tenants  in  fee,  &c.  of  rents,  extended  to  cases  where  the  de- 
ceased was  tenant  in  fee  of  land,  and  demised  it  for  a  term  of 
years  (?!).  But  the  point  is  now  put  beyond  a  doubt,  by  stat. 
3  &  4  W.  4,  c.  42,  s.  37,  which  enacts  that  "  it  shall  be  lawful 
for  the  executors  or  administrators  of  any  lessor  or  landlord, 
to  distrain  upon  the  lands  demised  for  any  term  or  at  will,  for 
the  arrearages  of  rent  due  to  such  lessor  or  landlord  in  his 
lifetime,  in  like  manner  as  such  lessor  or  landlord  might 
have  done  in  his  lifetime."  As  to  the  rent  accruing  due  after 
the  death,  if  the  lessor  had  but  a  term  for  years  in  the  demised 
premises,  his  executor  or  administrator  may  distrain  for  it ; 
if  he  were  seised  in  fee,  his  heir  is  the  person  to  distrain  for 
the  rent ;  or  if  the  lessor  have  devised  the  premises,  the  devisee ' 
alone  can  distrain  (£). 

So  where  a  husband  is  seised  of  the  reversion  of  the  demised 
premises,  in  right  of  his  wife,  and  the  wife  dies, — the  husband 
may  distrain  for  any  arrears  of  rent  due  in  the  lifetime  of  the 
wife  (I). 

If  the  lessors  be  joint  tenants,  all  must  join  in  the  dis- 
tress (m) ;  but  any  one  of  them  may  distrain  in  the  names  of 
all  (n).  So  parceners,  as  in  law  they  constitute  but  one  heir, 
must  join  in  the  distress  (0) ;  but  in  that  case  also,  one  may 
distrain  in  the  names  of  all  (p}.  But  tenants  in  common,  as 
they  have  several  titles,  may  distrain  severally,  each  for  his 

(d)  Rogers  v.  Humphreys,  4  Ad.     &  Ad.  849.    Jones  v.   Jones,  Id. 
&  El.  299.  967. 

(e)  Evans  v.  Elliott,  supra.  (ft)  See  Isherrvood  v.  Oldknoro, 
(/)  West  et  al.  v.  Fritch  et  al.,     3  M.  &  8.  382. 

18  Law  J.  50,  ex.  (I)  32  H.  8,  c.  37,  s.3. 

(g)  Lloyd  v.  Davies,  18  Law  J.  (m)  See  5  Mod.  73. 

80,  ex.  (n)    Robinson    v.    Hoffman,    4 

(h)  32  H.  8,  c.  87,  s.  1.    Co.  Lit.  Bing.  562. 

162.  a.  (n.  45,  162.  b.  (n.  1).  Hool  v.  (o)  See  5  Mod.  141.    1  Ld.  Raym. 

Bell,  1  Ld.   Rayra.  172.    Lambert  64.    Skin.  596.    Carth.  364. 

v.  Austin,  Cro.  El.  332.    Powell  v.  (p)  Leigh  v.   Shepherd,  2  Brod. 

Killiclt,  Bui.  X.  P.  57.  &  B.  465.    See  1  Salk.  390.    Carth. 

(*)  See  Prescott  v.  Boucher,  SB.  364. 
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own  share  of  the  rent  (7)  ;  or  one  may  distrain  in  the  names 
of  all,  if  not  forbidden  by  the  others  to  do  so,  and  may  after- 
wards in  replevin  avow  as  to  his  own  moiety,  and  make  cog- 
nizance as  bailiff  for  his  co-tenants  as  to  their  proportions  of 
the  rent  (r).  But  if  a  tenant,  holding  under  two  tenants  in 
common,  pay  the  whole  of  his  rent  to  one,  after  notice  from 
the  other  not  to  pay  his  moiety  to  any  person  but  himself,  the 
latter  may  distrain  upon  the  tenant  for  his  share  of  the  rent  (*)  . 
And  what  is  here  said  as  to  lessors,  who  are  joint-  tenants,  &c., 
applies  equally  to  cases  where  the  assignees  or  other  owners  of 
the  reversion  are  joint-tenants,  &c  (t). 

Against  whom.]  The  distress  may  be  levied  of  the  goods 
of  the  occupier  of  the  premises,  whoever  that  may  be, 
whether  lessee,  assignee  of  the  term,  or  even  an  under-  lessee. 
Or  if  the  executor  or  administrator  of  a  deceased  lessee  remain 
in  possession,  as  in  law  he  is  deemed  an  assignee  of  the 
term  (u),  he  may  be  distrained  upon,  not  only  for  rent  due 
subsequently  to  the  death,  but  for  rent  due  before  it  (t?). 

But  where  a  landlord  treated  an  occupier  of  his  land  as  a 
trespasser,  by  serving  him  with  an  ejectment,  it  was  holden 
that  he  could  not  afterwards  distrain  upon  him  for  rent,  even 
although  the  «-j,-ctment  were  in  fact  directed  against  the  claim 
of  a  third  party,  who  came  in  and  defended  instead  of  the  oc- 
r,  and  although  the  latter  were  aware  of  the  circumstance, 
and  was  not  turned  out  of  possession  (w).  So  where  a  party  , 
having  merely  a  defeatd!.!.-  titl.-,  demised  to  a  tenant  for  years, 
who,  before  the  end  of  the  first  quarter,  was  evicted  by  a  party 
having  title  paramount  to  that  of  the  defendant,  and  remained 
out  of  possession  about  six  weeks  ;  he  then  entered  into  a  new 
agree:  ty  \\h.>  rvict'-d  him.  and  took  posses- 

sion of  the  premises  umli-r  tin-  n<-\v  truancy  :  it  was  holden 
that  the  tint  landlord  could  not  afterwards  distrain  upon  him, 
and  that  in  replevin  In-  might  give  tin-  ruciion  in  cvi<: 
under  the  plea  of  non-tenuit  (x).     So,  if  a  lessee  underlet  to 
another,  he  cam.  i'.»r  rent  accruing  due  after  his  own 

term  has  expired  (y). 

When.]    The  tenant  has  the  whole  of  the  day  on  which  the 

(a>  WhttUv  r.  Hobrrtt,  IfClel.      WoolUuton  tt  o/.v.  UatomiU,  10 


rUtdur.Cn.  LawJ.a08.cp. 

Kl   .'-•«".  (v)  Braitkteaitt  T  CM*J»V,   1 

<r     *•«•  Cully*.  .V;*-,ir,,,««.  -J  II.  H.  Hi.  4.::.. 

I'.l.  :i-',  (*)  Bridge  T.  Smith,  ft  Blaff. 

(t)  UarrHon  V.  Bar*by,  6  T.  R.  41". 

•46.  ff.rpera/t  v.  Ktyi,  \> 

MastBM0V.  ITaU0M,6M«w.  01S.      Aod  ft*  JV«oc*  v.  MOM,   I 
ftW.Mft. 

(u)  TUiwy  T.  fitrrnt,  Carth.  819.  (y)   7/um*    T.      Rtchardton,  4 
Taunt.  7*i. 
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rent  is  made  payable,  up  to  twelve  o'clock  at  night,  given  him, 
to  pay  it ;  and  he  cannot  be  distrained  upon  until  the  day 
after  (z).  So,  if  it  be  payable  at  some  feast  day  "or  within 
twenty-one  days  after,"  the  lessee  has  until  the  end  of  the  last 
of  these  days  to  pay  the  rent  («).  This  extension  of  the  time 
beyond  the  feast  day,  however,  is  not  usual  in  the  reddendum, 
although  very  usual  in  the  proviso  for  re-entry  for  non-pay- 
ment of  rent ;  but  its  being  in  the  latter  only,  would  not  affect 
the  right  to  distrain,  immediately  upon  the  expiration  of  the 
time  at  which  the  rent  is  made  payable  by  the  reddendum. 

Formerly  a  landlord  could  not  distrain,  after  the  expiration 
of  the  term  ;  he  had  then  no  remedy  for  his  rent  but  by  ac- 
tion (&).  And  therefore,  if  the  rent  were  payable  at  Lady- 
day  and  Michaelmas,  and  the  term  expired  at  Michaelmas, 
the  landlord  could  not  distrain  for  the  last  Michaelmas  rent  -} 
for  as  by  law  he  could  not  distrain  until  the  day  after  the  rent 
was  due,  he  would  then  be  too  late,  as  the  term  was  no  longer 
subsisting  (c).  So,  if  there  were  a  lease  for  life,  and  the  cestui 
que  vie  died,  the  lessor  could  not  afterwards  distrain  for  rent 
due  before  the  death  (d).  But  by  stat.  8  Ann,  c.  14,  s.  6. 
reciting  this,  it  was  enacted  that  it  should  be  lawful  for  any 
person,  having  any  rent  in  arrear  or  due  upon  any  lease  for 
life  or  lives,  or  for  years  or  at  will,  ended  or  determined,  to 
distrain  for  such  arrears,  after  the  determination  of  the  said 
respective  leases,  in  the  same  manner  as  they  might  have  done 
if  such  lease  had  not  been  ended  or  determined  :  Provided,  by 
sect.  7,  that  such  distress  be  made  within  the  space  of  six 
calendar  months  after  the  determination  of  such  lease,  and 
during  the  continuance  of  such  landlord's  title  or  interest,  and 
during  the  possession  of  the  tenant  from  whom  such  arrears 
became  due.  To  bring  a  case  within  this  statute,  the  land- 
lord's title  or  interest  must  be  subsisting,  at  the  time  of  the 
making  of  the  distress  (e).  And  therefore  where  a  tenant  un- 
derlet and  his  own  term  expired,  it  was  holden  that  he  could 
not  afterwards  distrain  upon  his  under-tenant  for  rent  in 
arrear  (/).  So,  where  the  landlord  assigned  his  interest,  it 
was  holden  that  he  could  not  afterwards  distrain  for  rent  due 
to  him  at  the  time  of  the  assignment  (#).  So,  to  bring  a  case 
within  this  statute,  it  must  appear  that  the  tenant  still  re- 


(z)  Per  Hale,  C.  B.  in  Duppa  v.  2  Bac.   Abr.  Distress,  A.    But  see 

Mayo,  1  Saund.  287.  stat.  32  H.  8,  c.  37,  s.  4. 

(a)  Clun's  Case,  10  Co.  127.  (e}  Drew  v.  Avery  ct  al.,  14  Law 

(ft)  Williams  v.  Stiven,  15  Law  J.  65,  ex. 

J.  321,  qb.  (/)   Burne    v.    Richardson,    4 

(c)  Co.  Lit.  47.  b.   Bro.  Abr.  Dis-  Taunt.  720. 

tress,  19.     1  Ro.  Abr.  672,  pi.  8.  (g)  Stavelei/  v.  Alcock  et  al.,  20 

(d)  14  H.  4,  31.    23  H.  7,  96.    6  Law  J,  320,  qb. 
Co.  64.    Co.  Lit.  47.   Cro.  Jac.442. 
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inained  in  possession  at  the  time  of  the  making  of  the  distress. 
And  therefore  \\heie  the  tenant,  at  tin-  expiration  of  his  term, 
gave  up  possession  of  the  premises  to  the  incoming  tenant,  but, 
without  the  latter 's  permis-ion,  left  some  of  his  cattle  in  the 
fold  yard.  which  were  distrained  upon,  whilst  there,  by  the 
landlord,  for  arrears  of  rent  due  by  the  owner  :  it  was  holden 
that  the  landlord  could  not  lawfully  do  so,  as  the  owner  of 
the  cattle  was  no  longer  in  posses.-:o  i,  his  merely  having  them 
in  the  fold-yard.  not  con.-titutinu  a  possession  of  the  farm,  &c., 
within  the  above  statute  (/*).  But  it  is  not  necessary,  within 
tin-  nif:i:i:i;-_'  of  tin  -utute,  tbat  the  possession  or  holding  over 
should  he  tortions.  or  >hould  be  of  the  whole  of  the  premises 
demivd.  And  therefore  where  the  landlord  allowed  the  tenant, 
after  his  term  expired,  to  remain  in  possession  of  part  of  the 
demised  premises,  it  was  holden  that  the  landlord  might  dis- 
train on  that  part,  within  six  calendar  months  after  the  end  of 
the  term,  for  rent  due  for  the  whole  of  the  premises  (i). 
the  di-tre-s  must  appear  to  have  been  made  within  six  calen- 
dar months  after  the  termination  of  the  lease.  Hut  if  there  be  a 
custom  of  the  country  that  the  tenant  may  reap  his  away- •_ 
crop,  and  may  leave  it  in  the  barns,  A:c.,  of  the  farm,  for  a 

;i  time  after  tin-  lease  has  expired,  and  the  tenant  ha* 
relinquished  the  pnv-e.—ion  of  the  farm  generally, — the  land- 
lord may  -till  di-train  the  corn  so  left,  e\en  although  the  dis- 
tress be  not  made  until  after  .-ix  months  from  the  determina- 
tion of  the  lease  (k).  And  the  landlord,  in  such  a  case,  may 
distra  v.  although  the  ten;nit  at  the  time  be 

restrained  by  injun( -tion  from  removing  such  corn  (/). 

So,  where  the  e\  .idmiuiMrator-  of  a  li  »or  or  land- 

! Strain  u] ion  lands  let  for  any   term  or  at  will,  for  rent 

due  to  the  lessor  or  landlord  in  his  lifetime, — such  distress 

•••:•  the  end  or  determination  of  such  term  Or 

lease  at  will,  in  the  same  manner  a-  it  su<-h  t<  cm  or  lease  at 

\\ill  had  not   heen  ended  or  determined;  provided  that  such 

distress  be  made  within  the  space  of  .-ix  < -aleml ar  month- 

the  determination  of  such  term  or  lea-e,  and  diirinv;  the  cou- 

of   the  tenant   from  whom   such 

arrears  became  due:    provided  also,  that  all  and  <••,, 

powers  and  provisions  in  the  seveiMl  -tiitutes  made  relating 

-tresses  for  rent,  shall  be  applicable  to  the  dutresset  so 
made  ,t,  afore.si.id  (m). 

Lastly,  the  distress  must  be  made  within  six  years  from  tlu 
time  when  the  rent  became  payable ;  for  by  atat.  3  &  4  \\ .  i . 


TnyUrtoa.  v.  Peltrt,    7    Ad.     H.  BL  A.    B»rm*9*   9.  Ore**, 

71. 

uttall  T.  §t*u*te*,  4  R.  k         (/)  Knight  r.  Hcnnclt,   •  BU 
««m  T.  Dtlahay  ,1  aL,  \          (m)  8  Jc  4  W.  4,  C.  41,  t.  M. 
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c.  27,  s.  42,  no  arrears  of  rent,  or  any  damages  in  respect  of 
such  arrears,  shall  be  recovered  by  any  distress,  action,  or  suit, 
but  within  six  years  next  after  the  same  respectively  shall  have 
become  due, — or  next  after  an  acknowledgment  of  the  same,  in 
writing,  shall  have  been  given  to  the  person  entitled  thereto, 
or  his  agent,  signed  by  the  person  by  whom  the  same  was  pay- 
able or  his  agent. 

I  Where."]  A  distress  for  rent  must  be  made  upon  some  part 
of  the  demised  premises;  otherwise  the  tenant  may  either 
'  rescue  the  distress,  or  bring  an  action  of  trespass  (#).  Even 
••  where  in  trespass  for  entering  the  plaintiff's  house  and  taking 
his  goods,  the  defendant  justified  that  he  let  the  house  to  the 
plaintiff  for  a  term  at  a  certain  rent,  and  that  he  let  a  stable 
to  him  for  another  term  at  a  certain  other  rent,  and  that  there 
being  rent  in  arrear  on  both  demises,  he  distrained  the  goods 
in  the  house  for  the  rent  of  both  premises :  this  justification  was 
holden  bad ;  for  these  being  separate  demises,  there  ought  to 
have  been  a  separate  distress  on  the  house,  and  another  on  the 
stable,  and  that  no  distress  on  one  part  could  be  good  for  both 
rents  (&).  Where  a  warehouse  was  built  on  some  piles  on  the 
margin  of  the  river  Thames,  and  two  barges  in  the  river,  lying 
near  to  the  piles,  were  attached  to  two  of  them  by  ropes ;  rent 
being  due  for  the  warehouse  and  the  wharf  in  front  of  it,  the 
landlord  distrained  these  two  barges  for  it ;  and  the  court  of 
Common  Pleas  held  that  he  might,  for  they  were  as  much  upon 
the  premises  demised  as  the  nature  of  the  thing  would  admit 
of  (c).  But  in  a  subsequent  case  in  the  court  of  King's  Bench, 
between  nearly  the  same  parties,  but  whether  relating  to  the 
same  premises  or  not  does  not  appear,  it  was  stated  in  a  special 
verdict,  that  one  Brown  by  indenture  demised  to  two  persons 
named  Jones,  who  had  become  bankrupt,  and  of  whom  Buzzard 
and  others  were  the  assignees,  all  that  wharf  next  the  river 
Thames,  described  by  abuttals,  together  with  all  ways,  paths, 
passages,  easements,  profits,  commodities  and  appurtenances 
whatsoever  to  the  said  wharf  belonging,  and  that  by  the  in- 
denture the  exclusive  use  of  the  land  of  the  bed  of  the  river 
Thames  opposite  to  and  in  front  of  the  wharf,  between  high 
and  low  water-mark,  as  well  when  covered  with  water  as  dry, 
for  the  accommodation  of  the  tenants  of  the  wharf,  was 
demised  as  appurtenant  to  the  wharf,  but  that  the  land  itself 
between  high  and  low  water-mark  was  not  demised  ;  and  that 
two  barges,  the  property  of  these  assignees,  lying  in  this  space 
between  high  and  low  water-mark,  and  attached  to  the  wharf 


(a)  Co.  Lit.  161.  a.     2  Inst.  131.         (c)  Buzzard  ct   al.  v.  Capel,  4 
2  Ro.  Abr.  671.  Bing.  137. 

(ft)  Rogers  v.  Birkmire,  2  Str. 
1040.    Ca.  temp.  Hardw.  245. 
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by  ropes,  were  distrained  by  the  landlord  for  rent  due  by  the 
bankrupts  tor  the  demised  premises  :  the  court  held  that  they 
could  not  legally  be  distrained ;  the  meaning  of  this  finding 
either  was.  that  the  part  of  the  bed  of  the  river  between  high 
and  low  watt r-inark  was  demised  as  appurtenant  to  the  wharf, 
and  then  it  would  be  a  finding  that  one  piece  of  ground  was 
appurtenant  to  another,  which  in  law  could  not  be,  or  that  the 
mere  use  of  the  land  passed  by  the  indenture,  which  was  a 
mere  privilege  or  easement,  out  of  which  rent  could  not  issue ; 
and  in  either  sense  the  landlord  could  not  distrain  these 
barges  (d). 

There  are  three  exceptions,  however,  to  this  rule : — 

1 .  By  stat.  1 1  G.  2,  c.  19,  s.  8,  it  is  enacted,  that  every  lessor 
or  landlord,  or  his  steward,  bailiff,  receiver,  or  other  person 
empowered  by  him,  may  take  and  seize,  as  a  distress  for  arrears 
of  rent,  any  cattle  or  stock  of  their  respective  tenant  or  tenants 
feeding  or  depasturing  upon  any  common  appendant  or  appur- 
tenant or  any  ways  belonging  to  all  or  any  part  of  the  premises 
demised  or  holden. 

2.  By  the  same  statute,  s.  1,  it  is  enacted,  that  in  case  any 
tenant  or  lessee  for  life  or  lives,  term  of  years,  at  will,  -in- 
ference, or  otherwise,  of  any  messuages,  lands,  tenements,  or 
hereditaments,  upon  the  demise  or  holding  whereof  any  rent 
is  or  shall  be  reserved,  due,  or  made  payable,  shall  fraudu- 
lently or  clandestinely  convey  away  or  carry  off  or  from  such 
premises,  hi*,  her,  or  their  goods  or  chattels,  to  prevent  tin- 
landlord  or  lessor,  landlords  or  lessors,  from  distraining  the 
tame  for  arrears  of  rent  so  reserved,  due,  or  made  payable,  it 
shall  and  may  be  lawful  to  and  t'»r  every  landlord  or  lessor,  or 
an\   person   by  him  for  that  purpose  lawfully  empowered, 
within  the  space  of  thirty  days  next  ensuing  such  conveying 
away  or  carrying  off  such  goods  or  chattels  as  aforesaid,  to  take 
and  seize  such  goods  and  chattels  wherever  the  same  shall  be 
found,  as  a  distress  for  the  said  arrears  of  rent,  and  the  same 
to  sell  or  otherwise  dispose  <>t.  in  >u<-h  manner  as  if  the  said 
goods  and  chattels  had  actually  been  di-t  r;ti!i.-d  l>\  -m-h  lessor 
or  landlord,  lessors  or  landlords,  in  and  UJM.M  Midi  premises, 
for  such  arrears  of  rent :  provided,  by  sect.  2,  that  n<>  landlord 
or  lessor,  or  other  person  entitled  to  such  arrears  of  n-nt,  shall 
take  or  seize  any  such  goods  or  chattels  as  a  distress  for  tin 
same,  which  shall  be  sold  bond  fide  and  for  a  valuable  consider- 
ation  before  such  seizure  made,  to  any  person  or  persons  not 
privy  to  such  fraud  as  aforesaid.    As  to  the  construction  giren 
to  thin  and  the  other  sections  of  this  statute,  see  pott,  p.  1 

3.  That  if  a  landlord,  coming  to  distrain,  see  the  cattle  on 
the  demised  premises,  and  the  tenant,  to  prevent  the  distress, 

(if)  nutwmr*  *  ol.  t.  Captl  *     Captl  ft  al.  v.  Buxxard  *  •*,  0 
flt,,9B.fcC.141,sAms4oBsrror,     Btnf.  160. 
9 
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drive  them  from  off  the  premises,  the  landlord  may  make  fresh 
pursuit  after  them,  and  distrain  them;  but  if  the  landlord  did 
not  see  the  cattle  on  the  premises,  he  could  not  at  common  law 
distrain  them ;  nor  can  he  now  distrain  them,  if,  after  he  has 
seen  them,  they  go  off  the  premises  of  their  own  accord  (e). 

What  goods.'}  All  personal  goods  upon  the  premises,  as  well 
the  goods  of  strangers,  as  of  the  tenant,  may  be  distrained  ; 
but  not  things  fixed  to  the  freehold  (/) ;  not  even  fixtures,  such 
as  kitchen  ranges,  stoves,  coppers,  grates,  &c.,  which  the 
tenant  may  remove  (<?) ;  nor  trees  growing,  although  in  a 
nurseryman's  ground,  and  removable  by  him  from  time  to 
time  (/<) ;  nor  beasts  of  the  plough,  if  there  be  any  other  dis- 
tress upon  the  premises  (i} ;  nor  wearing-apparel,  if  it  be  in 
actual  use  at  the  time ;  but  if  not  in  actual  use,  it  may  (K) ; 
nor  any  perishable  article,  such  as  the  flesh  of  animals,  which 
cannot  be  restored  in  the  same  condition  within  a  reasonable 
time(Z).  Goods  not  belonging  to  the  tenant,  which  may 
happen  to  be  upon  the  demised  premises  for  the  purposes  of 
trade,  cannot  be  distrained : — such  as  materials  delivered  to  a 
weaver  to  weave  (m) ;  goods  in  the  possession  of  a  factor  or 
commission  agent  for  sale  (n),  orjnjhe  warehouse  of  a  wharf- 
inger (0),  or  granary  keeper  (77),  for  safe  keeping;  goods 
deposited  on  the  premises  of  an  auctioneer  for  sale  (q) ;  goods 
brought  to  a  weighing  engine  to  weigh  (r) ;  goods  given  to  a 
carrier  to  carry  (s) ;  a  bullock  sent  to  a  butcher's  to  be 
slaughtered  (t) ;  a  horse  in  a  smith's  shop  to  be  shod  (u)t  or 
sacks  of  corn  in  a  mill  to  be  ground  (v),  and  the  like.  But 
machinery  upon  the  premises,  although  belonging  to  another, 
and  lent  to  the  tenant  for  the  purpose  of  working  for  the 


(e)  Co.  Lit.  161.  a.    2  Inst.  131.  (Z)  Morley  v.  Pincombe,  18  Law 
1  Ho.  Abr.  671.  44  E.  3,  20.   4  Leon,  J.  272,  ex. 

218.  (m)  Wood  v.  Clarke,  1  Cr.  &  J. 

(f)  Dalton  v.  Whlttem  et  al.,  484.     Gibson  v.  Ireson  et  al.,  3 
12  Law  J.  55.  qb.      Simpson   v.  Q.  B.  39. 

Hartoi)p,  Willes,  515,  per  Willes,  (n)  Oilman  v.  Elton,  3  Brod.  & 

C  J.;  and  see  Hellawell  v.  East-  B.  75.     Findon    v.    H'Laren,  14 

wood  et  al.,  20  Law  J.  154,  ex.  Law  J.  183,  qb. 

(g)  Darby    v.  Harris  et  al.,  1  (0)  Thompson    v.    Mashiter,    1 
Q.  B.  895,  iO  Law  J.  294,  qb. ;  and  Bing.  3«3. 

see  Niblett  v.  Smith,  4  T.  R.  504.  (p)  Mathiag  v.  Mesnard,  2  Car. 

Duck  v.  Braddyll,  13  Price,  459.  &  P.  353. 

Freeman   v.   Kosher,    18  Law  J.  (q)  Adams  v.  Grane,  1  Cr.  &  M. 

340,  qb.  380.    Brown  v.  Arundell,  20  Law 

(It)  Clark  v.  Calvert,  3  Moore,  96.  J.  30,  cp.     Williams  \.  Holmes  et 

Clark  v.  Oaskarth,  8  Taunt.  431.  al.,  22  Law  J.  283,  ex. 

(t)  51  H.  3,  st.  4 ;  see  Jenner  v.  (r)  Cro.  El.  549,  3  Lev.  261. 

Yolland,  6   Price,   5.    Piggott  v.  (*)  Salk.  249,  250. 

Birtles,  1  Mees.  &  W.  441.  (t)  Brown  v.  Slievill,  2  Ad.  &  El. 

(ft)  Bissett  v.  Coldreell,  Peake,  138. 

36.    Baynes  v.  Smith,  1  Esp.  206.  (u)  2  Bac.  Abr.  Distress,  B. 

(«)  id. 
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owner  (to),  or  let  to  him  for  his  own  purposes  (x),  or  the 

tenant's  Implement!  of  trade  (y),  even  a  threshing  machine  (2), 

if  not  in  actual  use  at  the  time,  and  there  be  no  other  sufficient 

:,  tin-  premiM's,  may  be  distrained.     So,  a  brewer's 

.  a  public-house  with  beer,  may  be  distrained  (a). 

_e  or  hor>e  standing  at  livery  (6),  or  horse? 

•able,  which  has  been  let  by  the  tenant  to  an  innkeeper 

during  races  (c). 

It  has  been  stated  (rf  )  as  a  general  rule,  that  things  fixed  to 

the  freehold  cannot  be  taken  as  a  distress  for  rent.     There  is 

one  exception,  however,  to  this  :     By  stat.  1 1  G.  2,  c.  19,  8.  8, 

•:•  or  landlord,  or  his  steward,  bailiff,  receiver,  or 

pc:>on  empowered   by  him,  may  take  and  seize,  as  a 

ill  sorts  of  corn  and  grass,  hops,  roots,  fruits, 

pulse,  or  other  product  whatsoever  which  shall  be  growing  on 

any  part  of  o  demised  or  holden,  as  a  distress  for 

arrears  of  rent,  and  the  same  to  cut,  gather,  make,  cure,  carry, 

and  lay  up,  when  ripe,  in  the  barns  or  other  proper  place  on 

the  premises  so  demised  or  holden;  and  in  ca-e  tnere  shnll  be 

no  barn  or  proper  place  on  the  premises  so  demised  or  holden, 

n  any  other  barn  or  proper  place  which  such  lessor  or 

landlord  shall  hire  or  >  rocure  for  that  purpose,  and 

as  near  as  may  be  to  the  pivmx^.  uml  in  convenient  time  to 

appraise,  sell,  or  othcrui.M-  di.-poj-r  of  tin-  sime  towards  satis- 

:,ieli  Mich  di>tre.xs  shall  have  been  taken, 

•,  apprai>ein«-nt,  and  sale,  in 

the  same  inanm.  .  <><>ds  and  chattels  may  bo  seized, 

distrained,  and  disposed  of,  and  the  appraisement  thereof  to  be 

.itl,  cured,  and  made,  and  not  before. 

landlord  sold  the  crop  whil>t   <;ro\vin^,  in>tead  of 

•.1  it  was  cut,  and  the  tenant  brought  an  action 

the  crop  \SM>  sold  at  the  full 

...I  at  the  proper  time,  and  an 

the  rent  due  exceeded  tin  . .  <|  from  the  sale,  the 

nal  damages  only  (c). 
- 1  leaves  and  stacks  of  corn,  or  corn  loose 

or  in  the  >:.  ;M  any  barn  orgranai  \ .  or  on  any  hovel, 

stack  or  rick,coul<l  no<  in-  distrained.    Hut  h\  rtat  -J  \V.  &M. 

MSS.  1.  C.  5,  8.  3,  .that    it  shall    U 


(IT)   Wowl  '                       i  T.  fc  J.  (A)  Frnnru  r.   Wya//,  :i 

484.  1:1 .  4H.1.     Pofwoiu  T. 

/Vntow    T.   J>7«»,   9    Hi,  »nd  Lnti*  T.  ffin^/,  ie 

r,7-;  L««  . 

(y)  Gorton  r.  Falkmrr,  4  T.  R.  (e)  Oatfer  r.  TomA^fUtfn,  9  Ld. 

.vr,.     IsiMKi    r.   /«S*S9N,    lv;,kt,  K..,.4:i'... 


Add.  Ca.  36.  (d)  At.fr.  p.  188. 

(n  I'nnulliM  v. 
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lawful  for  any  person,  having  rent  arrear  and  due  upon  any 
demise,  lease,  or  contract,  to  seize  and  secure  any  sheaves  or 
cocks  of  corn  or  corn  loose  or  in  the  straw,  or  hay  lying  or 
being  in  any  barn  or  granary,  or  upon  any  hovel,  stack  or 
rick,  or  otherwise  upon  any  part  of  the  land  or  ground  charged 
with  such  rent,  and  to  lock  up  or  detain  the  same  in  the  place 
where  the  same  shall  be  found,  for  or  in  the  nature  of  a  distress, 
until  the  same  shall  be  replevied;  and  in  default  of  replevying 
the  same  [within  five  days  next  after  the  distress  taken  (2)], 
to  sell  the  same,  after  such  appraisement  thereof  to  be  made ; 
so  as  nevertheless  such  corn,  grain  or  hay,  so  distrained  as 
aforesaid,  be  not  removed  by  the  person  distraining,  to  the 
damage  of  the  owner  thereof,  out  of  the  place  where  the  same 
shall  be  found  and  seized,  but  be  kept  there  as  impounded, 
until  the  same  shall  be  replevied,  or  sold  in  default  of  replevying 
the  same  within  the  time  aforesaid. 

Goods  seized  in  execution  cannot  be  distrained  for  rent, 
whilst  they  are  in  the  custody  of  the  law  («) ;  the  landlord's  re- 
medy is  by  giving  notice  to  the  sheriff,  under  stat.  8  Ann.  c.  1 4 . 
But  if  the  execution  be  collusive,  the  landlord,  after  the  return 
of  the  writ  of  execution,  may  distrain  (6)  j  or  if  the  execution 
have  been  waived  (c),  or  if,  after  a  collusive  bill  of  sale  of  the 
goods  under  the  execution,  they  be  allowed  to  remain  upon  the 
premises  (d),  the  landloi'd  may  distrain  them.  But  by  stat. 
56  G.  3,  c.  50,  which  regulates  the  sale  of  farming  produce 
taken  in  execution,  where  there  is  a  covenant  or  custom  of  the 
country  to  expend  the  same  upon  the  land, — it  is  enacted,  by 
sect.  6,  that  in  all  cases  where  any  purchaser  of  any  crop  or 
produce  hereinbefore  mentioned,  [any  straw  threshed  or  un- 
threshed,  any  straw  of  crops  growing,  any  chaff,  colder  or 
turnips,  any  hay,  grass  or  grasses,  whether  natural  or  artificial, 
any  tares  or  vetches,  any  roots  or  vegetables,  being  the  pro- 
duce of  such  land  (e),]  shall  have  entered  into  any  agree- 
ment with  the  sheriff  or  other  officer  executing  the  writ, 
touching  the  use  and  expenditure  thereof  on  lands  let  to  farm, 
it  shall  not  be  lawful  for  the  owner  or  landlord  of  such  lands 
to  distrain  for  any  rent  on  any  corn,  hay,  straw  or  other  pro- 
duce thereof,  which  at  the  time  of  such  sale,  and  the  execution 
of  such  agreement  entered  into  under  the  provisions  of  this 
act,  shall  have  been  severed  from  the  soil,  and  sold  subject  to 
such  agreement  by  such  sheriff  or  other  officer, — nor  on  any 
turnips,  whether  drawn  or  growing,  if  sold  according  to  the 


(z)  2  W.  &  M.  sess.  1,  c.  5,  s.  1.  (c)  Seven  v.  MiMll,  1  Ld.  Ken. 

(a)  Eaton   v.  Southfy,    Willes,  870. 

186.  Wharton  et  al.  v.  Naylor  et  (d)  Smith  v.   Russell,  3  Taunt. 

aL,  17  Law  J.  278,  qb.  400. 

(6)  Blades  v.  Arundale,  1  M.  &  (e)  56  G.  3,  c.  50,8.1. 
S.  711. 
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provisions  of  this  Act, — nor  on  any  horses,  sheep  or  other 
cattle,  nor  on  any  beast  whatsoever,  nor  on  any  waggons,  carts 
or  other  implements  of  husbandry,  which  any  person  shall 
employ,  keep  or  use  on  such  lands,  for  the  purpose  of  thrash- 
ing out,  carrying  or  consuming  any  such  corn,  &c.  (f).  But,  by 
beet.  8,  this  Act  shall  not  extend  to  any  straw,  turnips  or  other 
articles  which  the  tenant  may  remove  from  the  farm,  consist- 
ently with  some  contract  iu  writing.  And  now,  by  stat. 
14  Sc,  10  Viet.  c.  :io,  s.  '«i.  in  case  all  or  any  part  of  the  growing 
crop.»  of  the  tenant  of  any  farm  or  lands  shall  bo  seized  and  sold 
by  any  sheriti'  or  other  officer  by  virtue  of  any  writ  of  Jieri 
facias  or  other  writ  of  execution,  such  crops,  so  long  as  the 
same  shall  remain  on  the  farm  or  land,  shall,  in  default  of 
sufficient  distress  of  the  goods  aud  chattels  of  the  tenant,  be 
liable  to  the  rent  which  may  accrue  and  become  due  to  the 
landlord  after  any  such  seizure  and  sale,  and  to  the  remedies 
by  distress  for  recovery  of  such  rent,  and  that,  notwithstanding 
any  bargain  and  sale  or  assignment  which  may  have  been  made 
or  executed  of  such  growing  crops  by  any  such  sheriff  or  other 
officer. 

The  seizure.]  A  distress  is  made  by  entering  upon  some  part 
of  the  demised  premises,  and  seizing  som.-  portion  of  the  goods 
there  in  the  name  of  the  whole,  or  of  so  much  thereof  as  may 
be  necessary  to  satisfy  the  rent.  And  the  landlord  or  his  agent 
may,  for  this  purpose,  enter  into  a  IHIUM-,  if  tin-  outer  door  be 
open  (g).  Or  if  a  window  be  open,  he  may  enter  through  it  (A). 
But  lie  cannot  legally  break  open  an  out*  r  d-  or  without  -ul>- 
<>  an  action  of  trespass  (i) ;  although  if  that 
be  open,  and  he  enter,  he  may  afterwards  break  an  inner  door, 
if  it  become  necessary  (A).  Nor  can  i  outer  door 

even'  it's  barn  (I),  or  of  his  stable  (m),  or  of  any 

other  building  on  hi>  pivmises,  if  it  be  locked.  Hut  if  the 
landlord  open  the  outer  door  in  the  ordinary  way  in  which 
other  persons,  iu>ing  the  building  are  a<  «\«-n  it,  he 

may  legally  do  so  to  distrain  ;  and  in   tin  floor  of  a 

stable  was  kept  closed  by  a  padlock  attached  to  a  movable 
staple,  and  tin- o\\  m  r  and  •  :.<•  door  by 

pulling  out    tin-  staple  :    it  was  hold,  n  that  a  distress  made 
ijoods  hi  the  stable,  after  an  entry  in  this  manner,  was 
legal  (n).    So,  where  a  landlord,  who  occupied  an  apartment 


too  Butt  *.MomU«al^\Q  U  >  <  ,,..,1..    17 

LiwJ.Mo.  .,!,.  Hul.  N.  I'.  81. 

it)  1  Ko.  Abr.  C71,  pi.  1.    ft  Co.  .  12M-).  0. 

M  a.  lirvtcn  v.  OUnn,  90  U«  J. 

\       '     .  |4.». 

(i)  B*»  M*t*U  v.  Kuttr,  9  C*r.  (M)  Hya*  T.  OUfeoc*.  81,  Law  J. 
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over  a  mill  which  he  had  demised  to  a  tenant,  and  which 
apartment  was  separated  from  the  mill  merely  by  a  boarded 
floor  without  ceiling,  took  up  some  of  the  boards  of  the  floor, 
and  entered  the  mill  by  that  means,  in  order  to  distrain  for 
rent :  it  was  holden  that  the  entry  was  legal :  he  had  not 
committed  any  trespass  by  taking  up  the  boards ;  and  in  all 
cases  where  a  landlord  can  get  in  without  committing  a  tres- 
pass, he  may  lawfully  enter  to  distrain  (q).  And  by  stat.  11 
G.  2,  c.  19,  s.  7,  where  any  goods  or  chattels,  fraudulently  or 
clandestinely  conveyed  or  carried  away  by  any  tenant  or  lessee, 
or  his  or  her  servant  or  agent  or  other  person  aiding  or  assist- 
ing therein,  shall  be  put,  placed  or  kept  in  any  house,  barn, 
stable,  out-house,  yard,  close  or  place,  locked  up,  fastened  or 
otherwise  secured,  so  as  to  prevent  such  goods  from  being 
taken  and  seized  as  a  distress  for  arrears  of  rent,  it  shall  and 
may  be  lawful  for  the  landlord  or  lessor,  or  his  steward, 
bailiff,  receiver,  or  other  person  empowered,  to  take  and 
seize,  as  a  distress  for  rent,  such  goods  and  chattels,  (first 
calling  to  his  assistance  the  constable,  headborough,  bors- 
holder,  or  other  peace  officer  of  the  hundred,  borough,  parish, 
district  or  place,  where  the  same  shall  be  suspected  to  be  con- 
cealed, who  are  hereby  required  to  aid  and  assist  therein ; 
and,  in  case  of  a  dwelling-house,  oath  being  also  first  made, 
before  some  justice  of  the  peace,  of  a  reasonable  ground  to 
suspect  that  such  goods  or  chattels  are  therein,)  in  the  day  time, 
to  break  open  and  enter  into  such  house,  barn,  stable,  out- 
house, yard,  close,  or  place,  and  to  take  and  seize  such  goods 
and  chattels  for  the  said  arrears  of  rent,  as  he  might  have  done 
by  virtue  of  this  or  any  former  Act,  if  such  goods  or  chattels 
had  been  put  in  any  open  field  or  place. 

This  distress  must  be  made  in  the  day  time ;  it  cannot 
legally  be  made  after  dark  (r). 

It  may  be  made  by  the  landlord  himself,  as  of  common 
right  (s).  Or  it  may  be  made  by  any  bailiff  or  agent  ap- 
pointed by  the  landlord  for  the  purpose.  A  mere  authority  to 
receive  rent,  however,  will  not  authorise  the  party  to  distrain 
for  it  (#).  But  it  seems  that  a  receiver,  appointed  by  the  court 
of  Chancery,  may  distrain  for  rent,  without  any  special  autho- 
rity from  that  court  for  the  purpose  (u) ;  and  so  may  any  other 
person  duly  authorised  by  him  (v).  And  where  a  warrant  to 
distrain,  being  directed  by  the  landlord  to  J.  S.,  or  his  agent, 


(o)  Gould  v.  Bradstock,  4  Taunt.  (-w)  Bennett  v.  Robins,  5  Car.  & 

502.  P.  379.    See  Pitt  v.  Snorvden,  3 

(r)  Aldenburgh  v.  People,  6  Car.  Atk.    750.      Hughes   v.    Hughes, 

&  P.  212.  3  Bro.  Ch.  Ca.  87.    Bac.  Abr.  Dis- 

(s)  Co.  Lit.  142.  a. ;  Lit.  s.  214.  tress,  A. 

Bro.  Abr.  Distress,  5, 15.  (v)  See  Dancer  v.  Hastingt,  4 

(*)  TTard  v.  -SAero,  2-Bwg^638-.  Bing.  2. 
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the  clerk  of  J.  S.  struck  out  his  name,  substituting  that  of 
A.  B.  for  it;  and  the  distress  bring  made  by  A.  B.,  the  land- 
lord had  notice  of  it,  and  had  several  communications  with 
A.  B.  respecting  the  sale  of  the  goods  distrained  :  this  was 
holden  to  he  a  good  authority  to  A.  B. ;  for  by  directing  the 
warrant  to  J.  S.,  or  his  agent,  an  authority  WHS  thereby  im- 
plied to  J.  S.  to  depute  another  to  make  the  distress  in  his 
stead,  and  •  '-at  communications  with  A.  B.  ratified 

Deputation  (tc). 

It  the  distress  is  to  be  made  by  a  bailiff  or  agent,  the  follow- 
ing may  be  the  form  of  the  landlord's  warrant,  authorizing 
him  to  make  it : — 

Warrant  to  Distrain. 

To  Mr.  A.  B.,  my  bailiff,  greeting :  being  the  amount  of  one  year's  rent 

Distrain  the  goods  and  chattels  of  due  to  me  for  the  same  at  Cliriri- 

Johri  Nukes    in  the  limise  he  now  mas-day  lust  past  ;  and  for  your  so 

dwells  in,  or  "  upon  the  farm  he  doing,  this  shall  be  your  sufficient 

now  occupies,"  <$•£.,  atthe  case  may  warrant  and  authority.     Dated  thU 

*e,]   situate   at ,    for    £ ,     ,  &c. 

As  already  mentioned,  the  usual  mode  of  distraining  is,  bj 
entering  upon  a  part  of  the  demised  premises  and  seizing  some 
article  of  furniture  or  the  like,  and  saying  that  you  seize  that 
as  a  distress,  in  the  name  of  so  much  of  the  goods  and  chattels 
on  the  premises  as  will  be  sufficient  to  satisfy  the  rent  due. 
But  where  the  landlord's  agent  merely  walked  round  the  de- 
mised promisee,  (a  wharf,)  and  left  a  written  notice  that  he 
had  distrained  goods  lying  there  for  rent,  and  that  they  would 
be  appraised  and  sold  if  not  replevied,  &c.;  and  he  then  went 
away,  leaving  no  person  in  possession  :  in  an  action  for  an 
excessive  distress,  it  was  holden  that,  as  between  the  landlord 
and  tenant,  the  seizure  in  this  case  was  complete,  and  that  the 
agent's  going  away,  without  leaving  a  man  in  possession,  was 
no  abandonment  of  the  distress  (x). 

After  the  seizure,  an  inventory  is  made  of  so  much  nf  the 
goods  and  chatteU  on  the  pftmisw,  as  maybe  sufficient  to 
realize,  upon  a  vale,  the  amount  of  the  rent  claimed ;  and  at 
the  foot  of  the  inventory,  is  written  a  n.iti«-«-  of  the  distress. 
This  notice  is  rendered  necessary  by  stat.  2  W.  Sc  M.  seas.  1, 
c.  5(  s.  »,  which  first  gave  the  landlord  a  power  of  selling  the 
distress,  if  "  the  tenant  or  owner  of  the  goods  so  distrained 
shall  not,  within  five  days  next  after  such  distress  taken,  and 
notice  thereof  (with  the  cause  of  such  taking)  left  at  the  chief 


(»)*••  Topife  V.  Oroiif,  S  Blag.  <;.   to  Wtodi.ff***, 

? .  C.  AM.  A  Bloc.  10. 
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mansion-house  or  other  most  notorious  place  on  the  premises 
charged  with  the  rent  distrained  for,  replevy  the  same."  This 
notice  must  be  in  writing;  a  parol  notice  would  be  insuffi- 
cient (x}.  And  the  schedule  or  inventory  annexed  to  it  should 
in  strictness  specify  the  goods  seized.  But  where  it  specified 
only  one  article,  and  added  "  and  any  other  goods  and  effects 
that  may  be  found  in  and  about  the  said  premises,"  and  it 
appeared  that  it  was  intended  as  a  distress  of  all  the  goods  upon 
the  premises,  it  was  holden  sufficient^).  Where,  however,  after 
particularizing  several  of  the  goods  seized,  the  inventory  added 
"  and  all  other  goods,  chattels  and  effects  that  may  be  found 
in  and  about  the  said  premises,  that  may  be  required  in  order 
to  satisfy  the  above  rent,  together  with  the  expenses,"  it  was 
holden  bad  as  to  all  the  goods  which  were  not  particularly 
specified  (z).  The  following  may  be  the  forms  of  the  inventory 
and  notice : — 

Inventory  of  the  Goods  Distrained. 

An  inventory  of  the  several  goods  $c.,  as  the  case  may  be,]  of  John 

and  chattels  distrained  by  me,  A.  B.,  Nokes,  situate  at ,  for  the  sum 

[by  the  authority  and  on  the  behalf  of  £ ,  being  the  amount  of  rent 

of  Mr.  Joseph  Styles,]  this day  in  arrear  and  due  for  the  same  [to 

of ,   in   the  year  of  our  Lord  me,  or  to  the  said  Joseph  Styles.} 

18—,   [in    the   house,    out-houses, 

In  the  Dwelling-house. 

Front  attic,  one  carpet,  two  chairs,     the  goods  on   other  parts  of  the 
[Sfc.,  describing  the   goods   seized     demised  premises, 
in  each  room.    And  the  like  as  to 


Notice  of  Distress. 

Mr.  John  Nokes. 

Take  notice  that  [as  bailiff  of  Mr.  due  and  in  arrear  as  aforesaid,  to- 
Joseph  Styles,  your  landlord,  and  gether  with  the  charges  of  distrain- 
on  his  behalf,]  I  have  this  day  dte-  ing  for  the  same,  or  replevy  the  said 
trained  the  several  goods  and  chat-  goods  and  chattels,  within  five  days 
tels  mentioned  in  the  schedule  here-  from  this  time,  I  shall  cause  the 
unto  annexed,  in  your  house  [&c.]  said  goods  and  chattels  to  be  ap- 

at for  the  sum  of ,  being  praised  and  sold,  to  pay  the  said 

the  arrears  of  rent  due  from  you  to  rent  and  charges,   according  to  the 

[me  or  the  said  Joseph  Styles;]  and  form   of  the  statute  in  such  case 

that  unless  you  pay  the  said  rent  so  made  and  provided.    Dated,  &c. 

This  notice,  according  to  the  above  directions  of  the  statute, 
must  be  left  "  at  the  chief  mansion-house,  or  other  most  noto- 

(aO  Wilson  v.  Nightingale,  15  (z)  Kerby  \.  Harding  et  a/., 
Law  J.  309,  qb.  20  Law  J.  163,  ex. 

(y)  Wakeman  v.  Lindsey  et «?., 
19  Law  J.  166,  qb. 
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rious  place  on  the  premises  charged  with  the  rent  distrained 
for."  The  party  distraining  then  leaves  some  person,  appointed 
by  him  for  the  purpose,  in  possession  of  the  goods  distrained, 
in  order  to  prevent  their  removal  by  the  tenant  or  other 
person. 

If  there  be  not  sufficient  goods  upon  the  premises  to  satisfy 
the  whole  of  the  rent  due,  or  if  the  party  distraining  mistake 
the  value  of  the  goods  he  seizes,  and  do  not  take  enough,  he 
may  afterwards  take  a  second  distress,  in  order  to  complete  his 
remedy  (a).  This,  however,  should  not  be  done,  without  a 
sufficient  reason  for  it;  the  landlord  should  take  care  to  dis- 
train for  the  whole  at  once,  and  not  for  part  at  one  time  and 
part  at  another,  which  would  be  oppressive  and  illegal  (6), 
unless  bond  fide  done  in  one  or  other  of  the  instances  above 
mentioned.  But  by  stat.  17  Car.  2,  c.  7,  after  enabling  the 
defendant  in  replevin  to  have  the  amount  of  the  rent  due,  and 
the  value  of  the  goods  distrained,  found  by  the  jury,  it  is  pro- 
vided by  sect.  4,  that  "  where  the  value  of  the  cattle  distrained 
as  aforesaid,  shall  not  be  found  to  be  to  the  full  value  of  the 
arrears  distrained  for,  the  party  to  whom  such  arrears  were 
due,  his  executors  or  administrators,  may  from  time  to  time 
distrain  again  for  the  residue  of  the  said  arrears.  So,  in  re- 
plevin, where  the  defendant  avows  for  rent  in  arrear,  it  would 
not  be  a  good  plea  in  bar  to  say  that  the  defendant  had  before 
distrained  for  the  same  rent,  without  averring  that  the  rent 
was  thereby  satisfied  (c).  Also,  if  a  plaintiff  in  replevin  be 
non>uit,  the  landlord,  before  executing  his  retorno  habendo, 
may  distrain  the  very  same  goods  for  rent  subsequently  ac- 
crued ;  and  this  will  not  amount  to  a  waiver  of  his  right  of 
action  against  the  sureties  on  the  replevin  bond  (d). 

Tender  of  the  rent.}  At  any  time  before  the  distres- 
before  the  cattle  or  goods  distrained  are  impounded,  but  not 
afterwards,  the  tenant  may  tender  the  amount  of  the  rent 
due  (e) ;  and  if  the  landlord  di>train,  or  impound  tlu;  distress, 
aft<  i  Mjrh  tender,  without  a  subsequent  demand  and  refusal 
of  the  rent,  the  tenant  may  have  his  remedy  by  action  of 
trespass  (/),  or  action  on  the  case  (?).  This  tender  may  be 
made  to  the  broker  or  agent  who  distrains,  because,  acting 
the  warrant  of  distress,  he  has  an  implied  authority  to 


(«)  Arnm.  Cro.  El.  18.  (e)  Thomat  r.   Jfarrit  ft  aL,  1 

(b)  WmttU  T.  Sarill,    9   Lutw.  Man.  fc  Or.«6;  0  Law  J.  SO8,  cp. 

l«t.    Aaw«T.  Jtfafrfy.SSUwJ.  Kilo  r.   Taylor  tt  al^   10  Law  J. 

SM.  PI. 

(e)  U»gkmm  T.  Warrm,  9  BiwL  (/  )  Virt**  ».  Jteufay,  1  Moody 

Jt   B.   M.    H*dd  T.  AM***-,  Id.  It  ft.  21. 


|     tnM«SM*T,  Jlr,,t.,,i,  \   H. 
(d)  Htfford  v.  Algtr,  \  T»unl.     fc  C.  144. 

21  ^  . 
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receive  the  rent  and  costs  if  tendered.  Even  where  the  broker 
was  expressly  instructed  by  the  landlord's  attorney  not  to 
accept  the  rent,  if  tendered,  but  to  refer  the  tenant  to  him,  and 
the  rent  being  tendered  to  the  broker  he  accordingly  refused 
to  receive  it,  and  referred  the  tenant  to  the  attorney,  the  tender 
was  holden  sufficient  (ft).  And  it  is  not  necessary  that  this 
tender  should  be  made  to  the  broker  or  agent  who  distrains  ; 
if  made  to  the  landlord,  a  subsequent  detainer  will  be  unlaw- 
ful (i).  This  subject  we  shall  have  occasion  further  to  con- 
sider hereafter,  under  the  title  "  Replevin."  Also,  where 
growing  crops  are  distrained  for  rent,  in  which  case  they  are 
to  be  cut,  gathered,  cured  and  made,  before  they  can  be  ap- 
praised or  sold  (£), — if  at  any  time  after  they  are  distrained, 
and  before  they  shall  be  ripe  and  cut,  cured  or  gathered,  the 
tenant  or  lessee,  his  or  her  executors,  administrators  or  assigns, 
shall  pay  or  cause  to  be  paid  to  the  lessor  or  landlord,  for 
whom  such  distress  shall  be  taken,  or  to  the  steward  or  other 
person  usually  employed  to  receive  the  rent  of  such  lessor  or 
landlord,  the  whole  rent  which  shall  then  be  in  arrear,  toge- 
ther with  the  full  costs  and  charges  of  making  such  distress, 
and  which  shall  have  been  occasioned  thereby, — that  then, 
upon  such  payment,  or  lawful  tender  thereof  actually  made, 
whereby  the  end  of  such  distress  will  be  fully  answered,  the 
same  and  every  part  thereof  shall  cease;  and  the  corn,  grass, 
hops,  roots,  fruits,  pulse  or  other  product  so  distrained,  shall 
be  delivered  up  to  the  lessee  or  tenant,  his  or  her  executors, 
administrators  or  assigns  (I). 

Impounding  and  removal.']  The  tenant,  as  we  shall  see  pre- 
sently, is  allowed  live  days  from  the  time  of  the  distress  and 
notice,  to  replevy  the  goods,  before  the  landlord  can  appraise 
and  sell  them ;  and  in  the  meantime  the  landlord  must  im- 
pound them,  that  is  to  say,  keep  them  in  some  place  of  safety. 
If  the  distress  consist  of  household  goods  or  other  dead  chat- 
tels, they  must  be  kept  in  a  pound  covert ;  otherwise  the  dis- 
trainor  must  answer  for  the  consequences.  This,  of  course, 
does  not  apply  to  stacks  of  corn,  hay,  &c. ;  for  these  are  not 
removed  from  the  premises.  But  where  cattle  are  distrained, 
the  distrainor  may  keep  them  in  a  pound  overt  or  covert  at 
his  option ;  the  only  difference  being,  that  formerly,  if  kept  in 
a  pound  covert,  the  distrainor  was  bound  to  feed  them  ;  but  if 
kept  in  a  common  pound  overt,  the  owner  was  bound  to  take 
notice  of  it  at  his  peril,  and  if  kept  in  a  special  pound  overt,  or 
one  specially  appointed  by  the  distrainor,  the  distrainor  was 


(h)  Hatch    v.  Hale  et   al.,    19        (k)  11  G.  2,  c.  19,  s.  8,  m/ra. 
Law  J.  289,  qb.  (I)  Id.  s.  9. 

(i)  Smith  v.  Goodwin,  4  B.  &  Ad. 
413. 
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bound  to  give  notice  of  it  to  the  owner,  in  both  of  which  cases 
the  owner  was  to  feed  them.  But  now,  by  stat.  o  &  (>  \\ .  4, 
c.  59,  s.  4,  any  pcrxm  who  impounds  any  "  horse,  ass,  or  other 

or  animal  "  in  any  common  pound,  open  or  close,  or  in 
any  incloM-d  phuv.  >hall  Mipply  such  cattle,  <fcc.,  daily,  with 
good  and  .sufficient  food  and  nourishment,  so  long  as  they  >hull 
be  so  impounded  :  and  he  may  recover  from  the  owner  of  the 
cattle,  not  exceeding  double  the  value  of  the  food  so  supplied, 
"  by  proceeding  before  any  one  justice  of  the  pence,  within 

jurisdiction  such  cattle  or  animal  shall  have  been  so  im- 
pounded and  supplied  with  food  as  aforesaid,  in  like  manner 
as  any  penalty  or  forfeiture,  or  any  damage  or  injury,  may  be 
recovered  under  and  by  virtue  of  any  of  the  powers  or  autho- 

.11  this  Act  contained,  and  which  value  of  the  food  and 
nourishment  so  to  be  supplied  as  aforesaid,  such  justice  is 
hereby  fully  authorized  and  empowered  to  ascertain,  deter- 
mine and  enforce  as  aforesaid."  And  by  sect.  6,  if  the  party 
impounding  such  cattle,  &c.,  "shall  refuse  or  neglect  to  rind, 
provide  and  supply  such  daily  good  and  sufficient  food  and 
uouri>!mi»-nt  "  to  the  same,  he  shall  forfeit  and  pay  five  shil- 
ling.s  ;  ;;ty  he  .shall  >o  refuse  or  neglect  to  do  so, — to 

be  recovered  in  like  manner  as  any  penalty  under  this  Act. 
Also,  if  any  Mich  cattle,  &c.,  shall  remain  so  im- 

<led  for  twenty-lour  hours   without  sufficient  food   or 
y  person  may  enter  the  pound  an  1  Mipply 
,.  without  .subjecting  himself  to  any  action  or  other  pro- 
ceeding for  so  doing.     For  the  mode  of  proceeding  upon  this 
statute,  and  the  necessary  forms,  see  1  Arch.  Just.  Peace,  tit. 
"  Cattle." 

Formerly,  as  soon  as  the  landlord  distrained  goods  or  chat- 
tels for  rent,  he  was  obliged  to  remove  them  to  a  pound  else- 

,  unless  he  had  the  consent  of  the  truant  to  impound 
tli<-iii  ..n  tli.'  prSjmiMI  .  mlered  him 

an  a«  pass  (m).     But  by  stat.  11  <  .hi, 

reciting  that  this  was  attended  with  much  in  ,  and 

v.  iTh  damage  to  the  tenant  by  tin-  ivmmal.  :(  \va,s enacted 
that  it  should  be  lawful  to  and  for  any  person  lawfully  making 
any  distre**  for  "any  kind  of  rent,"  t<>  imp  rwise 

secure  the  distress  so  made,  of  what  nature  or  kind  it  might 
be,  in  such  •  he  promises  chargeable 

with  the  P  Id  be  most  fit  and  convenient  for  the  im- 

pounding and  M-I  *»;  and  to  appraise,  sell  and 

dispose  of  the  same  upon  the  prembes,  in  like  manner,  and 
under  the  like  directions  and  restraint*  to  all  intent*  and  pur- 
poses, as  any  pemm  taking  a  dUtress  for  rent  might  then  do 
off  the  premise*,  by  virtue  of  stat.  2  \V.  5c  M.  seas.  1 ,  c.  6,  (ittfra) 
or  stat.  4  0.  2,  c.  '28 ;  and  that  it  should  be  lawful  to  and  for 

(m)  Bro.  Ibr.  DUtraw,  30;  9  Vln.  Abr.  Dlstm*.  B.  4. 
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any  person  whatsoever  to  come  and  go  to  and  from  such  place 
or  part  of  the  said  premises  where  any  such  distress  for  rent 
should  be  impounded  and  secured  as  aforesaid,  in  order  to 
view,  appraise  and  buy,  and  also  in  order  to  carry  off  or 
remove  the  same,  on  account  of  the  purchaser  thereof. 

And  by  stat.  2  W.  &  M.  sess.  1,  c.  5,  s.  3,  where  "  sheaves 
or  cocks  of  corn,  or  corn  loose  or  in  the  straw,  or  hay  lying  or 
being  in  any  barn  or  granary,  or  upon  any  hovel,  stack  or 
rick,  or  otherwise  upon  any  part  of  the  land  or  ground  charged 
with  such  rent,"  are  distrained  for  rent,  the  party  distraining 
must  "  lock  up  or  detain  the  same  in  the  place  where  the  same 
shall  be  found,  for  or  in  the  name  of  a  distress,  until  the  same 
shall  be  replevied ; "  and  in  default  of  replevying  the  same 
within  the  time  aforesaid,  [namely,  within  five  days  next  after 
the  distress  made  and  notice  given  (w)] ,  he  may  sell  the  same 
after  such  appraisement  thereof  to  be  made;  "  so  as  nevertheless 
such  corn,  grain  or  hay,  so  distrained  as  aforesaid,  be  not 
removed  by  the  person  or  persons  distraining,  to  the  damage 
of  the  owner  thereof,  out  of  the  place  where  the  same  shall  be 
found  and  seized,  but  be  kept  there  (as  impounded)  until  the 
same  shall  be  replevied,  or  sold  in  default  of  replevying  the 
same,  within  the  time  aforesaid." 

And  in  the  case  of  "  all  sorts  of  corn  and  grass,  hops,  roots, 
fruits,  pulse  or  other  product  whatsoever,  which  shall  be 
growing  upon  any  part  of  the  estates  demised  or  holden,"  and 
which  shall  be  taken  as  a  distress  for  rent,  the  distrainor  is  to 
cut,  gather,  make,  cure,  carry  and  lay  up  the  same,  when  ripe, 
in  the  barns  or  other  proper  place  on  the  premises  so  demised 
or  holden ;  and  in  case  there  shall  be  no  barn  or  proper  place 
on  the  premises  so  demised  or  holden,  then  in  any  other  barn 
or  proper  place  which  the  lessor  or  landlord  shall  hire  or  other- 
wise procure  for  that  purpose,  and  as  near  as  may  be  to  the 
premises ;  and  in  convenient  time  to  appraise,  sell  or  other- 
wise dispose  of  the  same,  towards  satisfaction  of  the  rent  for 
which  such  distress  shall  have  been  taken,  and  of  the  charges  of 
such  distress,  appraisement  and  sale,  in  the  same  manner  as 
other  goods  and  chattels  may  be  seized,  distrained  and  disposed 
of;  and  the  appraisement  thereof  to  be  taken  when  cut,  ga- 
thered, cured  and  made,  and  not  before  (0).  Provided  always 
that  notice  of  the  place  where  the  goods  and  chattels  so  dis- 
trained shall  be  lodged  or  deposited,  shall,  within  the  space  of 
one  week  after  the  lodging  or  depositing  thereof  in  such  place, 
be  given  to  the  lessee  or  tenant,  or  left  at  the  last  place  of  his 
or  her  abode  (/>). 

Formerly  the  distrainor,  in  removing  the  goods  distrained, 


(n)  2  W.  &  M.  sess.  1,  c.  5,  s.  2,         (0)  11  G.  2,  c.  19,  a.  8. 
post,  133.  (p)  U.S.  9. 


Appraisement  and  Condemnation.  133 

might  have  removed  them  to  any  place  he  thought  fit,  for  the 
purpose  of  impounding  them  (q).  But  by  stat.  52  Henry  3, 
c.  4,  "  none  shall  cause  any  distress  to  be  driven  out  of  the 
county."  And  by  stat.  1  x  '2  Ph.  A:  M.  o.  12,  s.  1,  for  the 
avoiding  of  grievous  \rxations,  exactions,  troubles  and  dis- 
order in  taking  of  distresses  and  impounding  of  cattle,  it  is 
enacted  that  "  no  distress  of  cattle  shall  be  driven  out  of  the 
hundred,  rape,  wapeutake  or  lathe  where  such  distress  is  or 
shall  be  taken,  except  that  it  be  to  a  pound  overt  within  the 
same  shire,  not  above  three  miles  distant  from  the  place  where 
the  distress  is  taken ;  and  that  no  cattle  or  other  goods  dis- 
trained or  takt-n  by  way  ot'di>tivss  for  any  manner  of  cause  at 
one  time,  shall  be  impounded  in  several  places,  whereby  the 
owner  or  owners  of  such  distress  shall  be  constrained  to  sue 
several  replevies  for  the  delivery  of  the  said  distress  so  taken  at 
one  time :  upon  pain  every  person  offending  contrary  to  this 
:iall  forfeit  to  the  party  grieved,  for  every  such  offence, 
an  hundred  shillings,  and  treble  damages." 

If  the  di>tress,  when  im|K>unded,  be  lost  by  the  act  of  the 
distrainor,  he  shall  be  answerable  for  it  in  damages;  but 
otherwise  if  lost  by  the  act  of  God,  without  any  default  in  the 
distrainor,  in  which  case  he  may  distrain  again  for  the  same 
rent  (r). 

.  By  stat.  1  &  2  Ph.  &  M.  c.  12,  s.  2,  no  person  shall  take  for 
impounding  or  keeping  in  pound  any  distress,  more  than  four 
peace  for  any  one  whole  digress  that  shall  be  so  impounded,  or 
less  where  less  hath  been  used,— upon  pain  of  five  pounds,  to 
be  paid  to  the  party  grieved,  over  and  beside  such  money  as 
he  shall  take  above  the  sum  of  four  pence. 

Appraisement  and  condemnation.]  By  stat.  2  W.  &  M.  BOM. 
•  •,  after  reciting  that  goods  distrained  for  rent  theretofore 
could  not  be  sold,  tmt  <>uly  detained  as  a  pledge  for  enforcing 
payment  of  tin-  n m,  it  was  enacted  by  sec.  2,  that  "  where  any 
goods  or  chattels  shall  be  distrained  for  any  rent  reserved  and 
due  upon  any  demise,  lease  or  contract  whatsoever,  and  the 
tenant  or  owner  of  the  goods  so  distrained  shall  not,  within 
five  days  next  after  such  distress  taken,  and  notice  tli 
(with  the  cause  of  such  taking,)  left  at  the  chief  mansion-home 
or  other  most  notorious  place  on  the  premise*  charged  with 
the  rent  distrained  for,  replery  the  same,  with  sufficient  se- 
curity to  be  given  to  the  sheriff  according  to  law,— that  then, 
in  Mich  case,  after  such  dirtreei  and  notice  an  aforoaaid,  and 
expiration  of  the  said  five  days,  the  penon  distraining  shall 
and  may,  with  the  sheriff  or  under-iheriff  of  the  count 
with  the  constable  of  the  hundred,  pariah  or  place  where  such 

<f)  8  IMC  100;  0  Via.  Abr.  Dl»-        (r,  Yatptr  v.  Jbfccanfe,  1  (teU. 

.'*•'. 
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distress  shall  be  taken,  (who  are  hereby  required  to  be  aiding 
and  assisting  therein,)  cause  the  goods  and  chattels  so  dis- 
trained to  be  appraised  by  two  sworn  appraisers  (whom  such 
sheriff,  under-sheriff  or  constable  are  hereby  empowered  to 
swear,  to  appraise  the  same  truly,  according  to  the  best  of 
their  understandings) ;  and  after  such  appraisement,  shall  and 
may  lawfully  sell  the  goods  and  chattels  so  distrained,  for  the 
best  price  that  can  be  gotten  for  the  same,  towards  satisfaction 
of  the  rent  for  which  the  said  goods  and  chattels  shall  be  dis- 
trained, and  of  the  charges  of  such  distress,  appraisement  and 
sale,  leaving  the  overplus  (if  any)  in  the  hands  of  the  said 
sheriff,  under-sheriff  or  constable,  for  the  owner's  use." 

In  the  first  place,  five  days  must  elapse  from  the  time  of 
taking  the  distress  and  giving  notice  thereof.  And  these  five 
days  must  be  reckoned  exclusive  of  the  day  of  distress  and  the 
day  of  sale  (a).  And  where  the  distress  and  notice  were  on  Satur- 
day morning  the  12th  May,  and  the  goods  were  removed  and 
sold  in  the  afternoon  of  Thursday  the  17th  May,  and  it 
was  argued  that  this  was  irregular,  because  the' five  days 
should  be  reckoned  exclusive  both  of  the  day  of  the  distress 
and  of  the  day  of  sale  :  the  court  overruled  the  objection,  say- 
ing that  on  the  Thursday  afternoon,  five  days  from  the  time  of 
the  distress  had  completely  expired  (6).  Where,  however,  the 
distress  was  made  on  Friday  at  two  o'clock  in  the  afternoon, 
and  the  goods  were  sold  on  the  Wednesday  following  at  eleven 
o'clock  in  the  forenoon,  it  was  holden  to  be  wrongful,  as  five 
entire  days  had  not  elapsed  before  the  sale  (c).  But  although 
more  than  five  days  have  elapsed  since  the  distress,  the  tenant 
is  not  limited  to  these  five  days,  within  which  to  replevy  the 
goods,  but  he  may  do  so  at  any  time  before  they  are  actually 
sold  (d).  And  on  the  other  hand,  the  landlord  is  not  bound 
to  sell  immediately  upon  the  expiration  of  these  five  days,  but 
he  is  allowed  by  law  a  reasonable  time  afterwards  for  the  ap- 
praisement and  sale  (e).  But  if  the  goods  be  impounded  on 
the  premises,  and  the  landlord,  at  the  request  of  the  tenant, 
give  a  further  time  for  the  payment  of  the  rent,  it  may  be  pru- 
dent to  get  a  written  consent  from  the  tenant  to  the  landlord's 
keeping  possession  of  the  goods  upon  the  premises  for  the  fur- 
ther time  thus  given ;  which  will  obviate  all  objection  after- 
wards for  his  remaining  in  possession  (/).  The  form  of  the 
tenant's  consent  may  be  thus  : — 

Memorandum :  I  John  Nokes  do     Joseph  Styles,  or  some  person  for 
hereby  consent  and  agree  that  Mr.     him,  shall  continue  in  possession  of 

(a)  Robinson  v.  Waddington.,  18  (d)  Jacob  v.  King,  5  Taunt.  451. 

Law  J.250,  qb.  (e)  Pitt  v.  Shew,  4  B.&  A.  208. 

(6)  Wallace  v.  King  et  al.,  1  H.  (/)  See  Fisher  v.  Algar,  2  Car.  & 

Bl.  13.  P.  374. 

(e)  Harper  v.  Taswell,  6  Car.  & 
P.  166. 
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the  goods  and  chattels  distrained  by  of  that  time  ;  and  I  do  hereby  agree 

him  for  rent  in  [my  dwelling-house,  to  pay  any  expenses  which  may  be 

4'c.  a*  the  cote    may    be,]  situate  incurred  by   keeping  possession   of 

at ,  for  the  space  of days  the  said  goods  and  chattels  for  the 

from    the    date   hereof;    the    said  time  aforesaid,  and  not  to  replevy 

Joseph  Styles  having  agreed  not  to  the   same.     Given  under  my  hand 

sell  the  said  goods  and  chattels,  or  this day  of ,  18—. 

any  part  thereof,  until  the  expiration  John  Nokes. 

Secondly,  the  goods  must  be  appraised.  And  for  this  purpose 
the  distrainor  nius-t  procure  two  sworn  appraisers  to  attend. 
And  there  must  be  two,  even  where  the  rent  does  not  exceed 
•Jo/.,  notwithstanding  that  the  stat.57  G.  3,  c.  !)3,  which  regu- 
lates the  costs  of  distresses  under  20/.,  directs  that  for  an 
appraisement  under  '201.,  whether  "  by  one  broker  or  more," 
there  shall  be  charged  only  sixpence  in  the  pound  (g).  Also, 
the  broker  or  other  perx.ii  <l>n,iinin^  mu.-t  not  be  one  of  these 
appraisers  (/»).  The  distrainor  must  also  procure  the  attend- 
ance of  the  constable  of  the  "  hundred,  parish  or  place  "  where 
the  distress  was  taken  ;  the  constable  of  an  adjoining  parish 
will  not  be  sufficient,  even  although  the  constable  of  the  pro- 
per parish  cannot  at  the  time  be  found  (i).  The  constable 
must  then  administer  the  following  oath  to  the  appraisers, 
before  they  make  their  appraisement  (ft). 


Appraisers'  Oath. 

Too  and  each  of  yon  shall  truly     acconlinz  to  the  best  of  your  un- 
apptmJM  the  several  goods  arid  chat-     derstandings.    Bo  help  you  God. 
'  in  this    inventory, 


A  memorandum  of  this  should  then  be  indorsed  upon  the 
inventory,  thus : — 

Memorandum  :  that  on  y,  according  to  the  be*  of 

day  of ,  in  the  year  of  our  L<.r.|  their  understandings, 

18— ,C.  D.  of ,  and  E.  F.of As  witness  my  hand, 

two  sworn  appraisers,  were  sworn  I.. 

upon  the  Holy  Evangelists,  I 

<,.  II ..  constable  of  the  parish  of  Present  at  the  time  of 


,  truly  to  appraise  the  goods     the  said  C.  I),  and  K.  F.  as  above, 

and  chattel*  mentioned  in  this  in-     and  witness  thereto,  J.  K. 

The  appraisers  then  proceed  to  appraise  the  goods ;  and 
having  agreed  upon  their  value,  they  copy  the  inventory,  and 


(g)  All**  v.  FlUkrr,  10    Ad.  Jc      N.  P.  81.     Wmtwo*  v. 
El.  040.   BUkop  v.  Bryanf,  0  Car.     Stark.  172. 

4.    See  Flrtcktr  v.  Oast*.         (0  Arwll  v.  Crp*rr.  Moody  * 
Moody  aadR.  87ft/ eonU         W 

(A)    Andrew    v.    RuutU,    Bui.         (A)  Kenny  v.  May,  \   Moody  It 
it.  '^i. 
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at  the  foot  of  it  write  their  appraisement,  which  may  be  in 
this  form  : — 


Appraisement. 

We  the  undersigned  C.  D.  and  standings,  and  having  viewed  the 

E.  F.,  sworn  appraisers,  being  duly  said  goods  and  chattels,  do  appraise 

sworn  upon  the  Holy  Evangelists,  by  and  value  the  same  at  the  sum  of 

G.  H.,  constable  of  the  parish  of  .    As   witness  our    hands  this 

,  truly  to    appraise  the  goods  day  of ,  18 — .        C.  D. 

and  chattels  herein-mentioned,  ac-  E.  F. 

cording  to  the  best  of  our  under- 

This  appraisement  must  be  stamped  :  where  the  amount 
does  not  exceed  50Z.,  the  stamp  required  is  2s.  Qd. ;  exceeding 
501. ,  and  not  exceeding  100Z.,  5s. ;  exceeding  100Z.,  and  not 
exceeding  200Z.,  10s. ;  exceeding  2007.,  and  not  exceeding  500Z., 
15*. ;  and  exceeding  500Z.,  20s.  (£). 

Sale.~]  After  the  goods  have  been  appraised  the  landlord 
"  shall  and  may  lawfully  sell  the  goods  and  chattels  so  dis- 
trained, for  the  best  price  that  can  be  gotten  for  the  same, 
towards  satisfaction  of  the  rent,  for  which  the  said  goods  and 
chattels  shall  be  distrained,  and  of  the  charges  of  such  distress, 
appraisement  and  sale, — leaving  the  overplus  (if  any)  in  the 
hands  of  the  sheriff,  under-sheriff,  or  constable,  for  the  owner's 
use  (Z)."  They  cannot  be  sold  before  appraisement,  without 
subjecting  the  distrainor  to  an  action  at  the  suit  of  the  tenant, 
or  owner  of  the  goods  (m). 

The  sale  may  be  by  auction,  or  by  private  contract;  and  in 
practice,  where  a  broker  distrains,  it  is  very  much  the  habit  to 
sell  the  distress  to  one  or  both  of  the  appraisers,  who  appraised 
it,  although  this  is  objectionable  for  obvious  reasons. 

If  the  goods  be  impounded  on  the  demised  premises,  they 
may  be  sold  there  (ri),  or  elsewhere.  And  where  the  distress 
consists  of"  sheaves,  or  cocks  of  corn,  or  corn  loose,  or  in  the 
straw,  or  hay,  lying  or  being  in  any  barn  or  granary,  or  upon 
any  hovel,  stack  or  rick,  or  otherwise  upon  any  of  the  land  or 
ground  charged  with  the  rent," — these  must  be  sold  upon  the 
demised  premises  (o).  But  where  growing  crops  are  dis- 
trained and  sold  after  they  have  been  cut,  gathered,  cured  and 
made, — whether  such  sale  would  be  within  the  meaning  of  this 
statute,  so  as  to  render  it  necessary  that  it  should  be  upon  the 


(&)  55  G.  8,  c.  184,  sch.tit.  "  Ap-  &  J.  864.  Knotts  v.  Curtis,  5  Car. 
praisement."  &  P.  822. 

(I)  2  W.  &  M.  sess.  1,  c.  5,  s.  2,  (n)  11  G.  2,  c.  19,  s.  10,  ante, 
ante,  p.  133.  p.  131. 

(m)  See  Srigginsv.  Goode,2Cr.  (o)  2  W.  &  M.  sess.  1,  c.  5,8.  3, 
ante,  p.  132. 
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demised  premises,  may  perhaps  be  doubted,  the  statute  11  G. 
2,  c.  1!),  s.  8,  which  allows  of  such  distress,  being  silent  upon 
the  subject  (p).  They  cannot,  however,  be  legally  sold  before 
tln-y  have  been  "  cut,  gathered,  cured  and  made  (q)." 

In  what  cases  the  landlord  may  make  a  second  distress,  in 
case  the  goods  should  sell  for  less  than  the  rent  and  ex- 
penses, see  ante,  p.  1-JH. 

Co9t*.]  Where  the  rent  distrained  for  exceeds  20f.,  there  is 
no  law  actually  limiting  the  amount  of  the  costs  and  expenses 
attending  the  levying,  impounding,  appraisement,  and  sale  of 
the  distress  (r).  But  by  statute  57  G.  3,  c.  93,  s.  6,  "  every 
broker,  or  other  person,  who  shall  make  and  levy  any  distress 
whatsoever,  shall  give  a  copy  of  his  charges,  and  of 
all  the  costs  and  charges  of  any  distress  whatsoever, 
signed  by  him,  to  the  person  or  persons  on  whose 
goods  and  chattels  any  distress  shall  be  levied,  although  the 
amount  of  the  rent  demanded  shall  exceed  the  sum  of  twenty 
pounds."  The  charges,  however,  must  be  reasonable;  and 
the  tenant  may  contest  their  reasonableness,  in  an  action  for 
not  leaving  the  surplus  in  the  bauds  of  the  constable  («). 

But  where  a  distress  is  made  for  arrears  of  rent  not  exceed- 
ing *20/M  the  person  making  the  distress  or  persons  employed 
by  him  shall  not  have,  take  or  receive  any  other  or  more  cost* 
or  charges  for  or  in  respect  of  the  same  than  those  set  down  in 
the  schedule  to  the  act,  57  G.  3,  c.  93,  s.  1 ;  and  which  are  as 
follow  :— 

£     *.    d. 

Levying  distress    -        -        -        -        -030 
Man  in  possession,  per  day    -        -        -    0    2    6 
Appraisement,  whether  by  one  broker  or 
more,  Qd.  in  the  pound  on  the  value  of 
the  '_'o<>(l>. 

All  expenses  of  advertisements,  if  any  such    0  10    0 
Catalogues,  sale  and  commission,  and  deli- 
very of  goods,  1*.  in  the  pound  on  the 
net  produce  of  the  sale. 

"  If  any  person  or  persons  whatsoever,  shall  in  any  man- 
ner levy,  take,  or  receive  from  any  person  or  persons  whatso- 
ever, or  retain  or  take  from  the  produce  of  any  goods  sold  for 
the  payment  of  such  rent,  any  other  or  greater  costs  and 
charge*  than  are  mentioned  and  set  down  in  the  aaid  schedule, 
or  make  any  charge  whatsoever  for  any  act,  matter  or  thing 
mentioned  in  the  said  schedule  and  not  really  done : "  the 

(p)  8M  anlt,  p.  199.  («)  Lyon  t.  Tvmkint,  1  MM*,  ft 

(f)  H.  W.  OOt. 

at,  6  B.  *  Ad.  104V. 
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party  aggrieved  may  apply  to  a  justice  of  the  peace  for 
the  county,  &c.,  in  which  the  distress  was  made  or  pro- 
ceeded in,  for  redress ;  and  thereupon  such  justice  shall 
summon  the  party  complained  of,  shall  examine  into  the 
matter  of  complaint,  and  hear  the  defence ;  and  if  it  ap- 
pear to  him  that  the  matter  of  complaint  is  true,  he  shall  order 
and  adjudge  treble  the  amount  of  the  monies  so  unlawfully 
taken,  to  be  paid  by  the  party  so  having  acted,  to  the  party 
complaining,  together  with  full  costs  ;  and  in  case  of  non-pay- 
ment, the  justice  may  forthwith  grant  his  warrant  to  levy  the 
same  by  distress ;  and  if  no  sufficient  distress,  he  may  "  com- 
mit the  party  or  parties  to  the  common  jail  or  prison  within 
the  limits  of  the  jurisdiction  of  such  justice,  there  to  remain 
until  such  order  or  judgment  be  satisfied  (or).  Or  if  the 
justice  find  the  complaint  not  well  founded,  he  may  order  the 
complainant  to  pay  costs,  not  exceeding  twenty  shillings  (y}.  No 
such  order,  however,  shall  be  made  against  the  landlord,  for 
whom  the  distress  was  made,  unless  he  shall  have  personally 
levied  such  distress  (z) . 

The  justice  may  summon  witnesses,  at  the  instance  of  either 
party ;  and  if  they  do  not  appear,  or  refuse  to  be  examined, 
they  shall  forfeit  not  exceeding  forty  shillings,  to  be  recovered 
as  above  mentioned  (a). 


Form  of  the  Order,  in  favour  of  the  Complainant. 

In  the  matter   of  the  complaint     acting  within  the  division  of , 

of  A.  B.  against  C.  D.,  for  a  breach  do  order  and  adjudge  that  the  said 

of  the  provisions  of  an  Act  of  the  flf-  C.  D.  shall  pay  to  A.  B.  the  sum  of 

ty-seventh  year  of  His  late  Majesty     ,  as  a  compensation  and  satis- 

King   George  the  Third,  intituled  faction  for  unlawful   charges   and 

"An  Act  to  regulate  the  costs  of  costs  levied  and   taken    from   the 

distresses   levied    for  payment    of  said    A.  B.    under   a    distress   for 

small  rents," — I,  E.  F.,  a  justice  of     rent;  and  the  further  sum  of , 

the  peace  forthe  county  of and  for  costs  on  this  complaint. 


Form  of  the  Order,  when  the  Complaint  is  dismissed. 

Same  as  the  last  form,  to  the  given]  and  I  do  further  order  and 

words    "  do   order  and  adjudge,"  adjudge  that   the  said  A.  B.  shall 

that   the    complaint    of   the    said  pay  unto  the  said  C.  D.  the  sum 

A.  B.  is  unfounded;  [if  costs  are  of for  costs. 

Returning    the  overplus."]  After  the  amount  of  the  rent 
distrained  for,  and  the  charges  of  the  distress,  appraisement, 


(x)  57  G.  3,  c.  U3,  s.  2.  (z)  Id.  and  see  Hart  v.  Leach,  1 

(y)  Id.  Mees.  &  W.  560. 

(a)  Id.  s.  3. 
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and  sale  have  been  satisfied  out  of  the  produce  of  the  sale,  the 
surplus  (if  any)  shall  be  left  in  the  hands  of  the  >herirt',  umler- 
sheriff.  or  constable,  tor  the  owner's  i^e(6).  And  if  this  be 
not  done,  the  tenant  or  owner  of  the  goods  may  maintain  an 
action  on  the  case  against  the  distrainor  :  in  which  action  he 
may  contest  the  reasonableness  of  the  charges  deducted  (c). 
And  where,  in  such  an  action,  it  appeared  that  the  plaintiff 
had  received  from  the  broker  who  made  the  levy  the  balance 
remaining,  alter  payment  of  the  rent  and  the  actual  charges, 
making  no  objection  to  their  reasonableness,  and  the  judge  at 
the  trial  laid  it  down,  as  matter  of  law,  that  such  payment  and 
receipt  substantially  satisfied  the  requisition  of  the  statute; 
this  was  holden  to  be  incorrect,  and  that  it  ought  to  have  been 
left  to  the  jury  to  say  whether  the  plaintiff  accepted  such 
balance  in  satisfaction,  and  if  not,  whether  the  sum  paid  was 
sufficient  to  satisfy  the  real  balance  which  ought  to  have  been 
paid  over  (d). 

•J.  Fraudulent  Removal  of  Goods  to  avoid  a  Distress. 

Landlord's  remedy  against  the  Tenant.]  "  If  any  tenant, 
looncici  for  life  or  years,  at  will,  sufferance  or  otherwise,  of  any 
messuages,  lands,  tenements,  or  hen ditaments,  upon  the  de- 
mise or  holding  whereof  any  rent  is  reserved,  due  or  made 
payable,  shall  fraudulently  or  clandestinely  convey  away  or 
carry  off  or  from  such  premises,  his  goods  and  chattels,  to 
prevent  the  landlord  or  lessor  from  distraining  the  same  for 
arrears  of  rent  so  reserved,  due  or  made  payable:"  the  land- 
•r  lessor,  or  any  perx.n  by  him  lawfully  empowered,  may, 
within  thirty  days,  seize  them  as  a  distress  wherever  lie  shall 
find  them  (e),  unless  they  have  been  bond  Jide  sold  (/),  or 
given  to  a  creditor  for  a  /w/m/  /•',/,  <1<  lit  (y) ;  and  if  it  be  neces- 
sary to  break  open  any  door,  in  order  to  -.;/••  tin  m,  the  land- 
lord in  the  day  t  >  so,  first  calling  to  his  assistance 
the  constable  or  other  peace  ofiin  i  <>i  tin-  1m mired,  parish  or 
place  where  the  goods  are  concealed,  an.],  .n  the  case  of  a 
dwelling-house,  oath  being  first  made  before  a  justice  of  the 
peace,  of  a  reasonable  ground  to  suspect  that  such  goods  are 
therein  (A). 

"  And  to  deter  tenants  from  such  fraudulent  conveying  away 
their  goods  and  chattels,  and  othu-s  fi<>m  uiltully  aiding  or 
assisting  therein,  or  concealing  the  same,"  it  is  further  enacted, 


(»)*W.lcM.  WM.1,  c.6,.,8, 

(c)  1*9*  T.  Tomkift,  1  Me«.  fc          (g)  Back  ».  Xfati,  ft  M.  Si  8. 
(*)  110.*,  c.  19,1.7. 


*W.lcM.  WM.1,  c.6,.,8,          (r)  110.8,c 
(/)  Id.  •.  «. 
1*9*  T.  Tomkift,  1  Me«.  fc          (g)  Back  ». 


140  Distress  for  Rent. 

that  "  if  any  such  tenant  or  lessee  shall  fraudulently  remove 
and  convey  away  his  or  her  goods  or  chattels  as  aforesaid,  or 
if  any  person  or  persons  shall  wilfully  and  knowingly  aid  or 
assist  any  such  tenant  or  lessee  in  such  fraudulent  conveying 
away  or  carrying  off  of  any  part  of  his  or  her  goods  or  chattels, 
or  in  concealing  the  same, — all  and  every  person  and  persons 
so  offending  shall  forfeit  and  pay  to  the  landlord  or  landlords, 
lessor  or  lessors,  from  whose  estate  such  goods  and  chattels 
were  fraudulently  carried  off  as  aforesaid,  double  the  value  of 
the  goods  by  him,  her,  or  them  respectively  carried  off  or  con- 
cealed as  aforesaid, — to  be  recovered  by  action  of  debt,  in  any 
of  His  Majesty's  Courts  of  Record  at  Westminster,  or  in  the 
courts  of  session  in  the  counties  palatine  of  Chester,  Lancaster, 
or  Durham"  (i).  The  statute  also  gives  a  summary  mode  of 
proceeding  before  j  ustices  of  the  peace,  where  the  value  of  the 
goods  removed  or  concealed  does  not  exceed  501. ;  and  which 
we  shall  notice  presently.  But  the  clause  giving  this  sum- 
mary mode  of  proceeding  does  not  prevent  the  landlord  from 
proceeding  against  the  parties  by  action  of  debt,  under  the 
above  section,  although  the  value  of  the  goods  be  under  501. ; 
in  such  a  case  he  has  the  option  of  proceeding  either  in  the 
one  way  or  the  other  (&).  Even  the  fact  of  the  landlord  having, 
in  the  first  instance,  made  his  complaint  before  the  magistrates, 
will  not  preclude  him  from  abandoning  that  proceeding,  and 
adopting  the  action  of  debt  instead  of  it(Z). 


Declaration  against  the  Tenant  for  such  Fraudulent 
Removal. 

In  the  Queen's  Bench.  to  prevent  the  plaintiff,  as  landlord 

The day  of ,  A.  D.  18 — .  of  the  said  premises,  from  distrain- 

Middlesex  to  wit :  J.  S.,  the  ing  the  same  for  the  said  rent  so 
plaintiff  in  this  suit,  by  A.  B.,  his  due  and  unpaid  as  aforesaid,  con- 
attorney,  sues  J.  N.,  the  defendant  trary  to  the  form  of  the  statute  in 
in  this  suit :  for  that  the  defendant,  such  case  made  and  provided.  And 

on  being  then   tenant   [from  the  plaintiff  in  fact  saith  that  the 

year  to  year,  or  for  a  certain  term  goods  and  chattels  so  by  the  defend- 

of  years  then  unexpired]    to    the  ant  removed,  conveyed  away   and 

plaintiff  of  a  [certain  messuage  and  carried  off  from  the  said  premises  as 

lands],  at  the  rent  of by  the  aforesaid,  were  then  of  great  value, 

year,  payable  quarterly,  and  [two  to  wit,   of   the  value    of  [£100] ; 

quarters]  of  the  said  rent  being  then  whereby  and  by  force  of  the  statute 

due  and  unpaid,  did  fraudulently  in  such  case  made  and  provided,  an 

[and  clandestinely]  remove,  convey  action  hath  accrued  to  the  plaintiff 

away  and  carry  off  from  the   said  to  demand  and  have  of  and  from 

premises,  divers  goods  and  chattels  the  defendant  the  sum  of  [£200], 

of  him  the  said  defendant,  in  order  being  double  the  value  of  the  goods 


(i)  11  G.2,  c.  19,  s.  3.  (I)  Horsefall  v.  Davy,  1  Stark, 

(fe)  Bromley  v.  Holder,  Moody      169. 
&  M.  175. 
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and   chattels  00  by  the  defendant     aforesaid.    And  the  plaintiff  claims 
remored,  conveyed  away  and  car-     £  -  . 
ried  off  from  the  said  premises  w 

The  venue  is  not  local  (m). 

General  Issue. 

In  the  Queen's  Bench. 

The  -  day  of  -  ,  A.  P.  18  — 
J.  X.  ) 

at*.   >The  defendant,  by  C.D.,  his  attorney,  says  that  he  is  not  guilty. 
J.8.  > 

This  seems  to  be  the  proper  general  issue,  these  actions  on 
statutes  for  penalties  by  the  party  grieved  being  "  actions  for 
wrongs  independent  of  contract,"  within  the  meaning  of  stat. 
15  &  16  Viet.  c.  76,  sen.  B. 

Evidence  for  Plaintiff. 

Under  the  general  issue,  the  plaintiff  must  prove,  — 
1  .  The  tenancy,  as  stated  in  the  declaration,  by  producing 
and  proving  the  lease,  if  any  j  or  by  producing  and  pr<>\  in/ 
the  agreement  under  which  the  defendant  holds,  and  if  it  be  for 
a  term  exceeding  three  years,  by  proving  a  previous  payment 
of  rent  by  the  defendant,  so  as  to  raise  the  implication  of  a 
tenancy  from  year  to  year(n)  ;  or  by  proving  a  parol  letting 
for  three  yean  or  lew  (o)  ;  or  by  proving  a  previous  payment 
of  rent,  from  which  a  tenancy  from  year  to  year  may  be  im- 
plied (p)  ;  or  that  the  defendant  became  tenant  to  the  plaintiff 
by  assignment  from  another  (  q)  ;  or  by  attornment  (r).  And 
the  holding  must  appear  to  be  such  as  to  leave  a  reversion  in 
dntiff  after  the  determination  of  the  demit*  ;  or  at  least, 
the  contrary  must  not  appear  ;  for  if  the  plaintiff,  by  his  con- 
tract with  the  defendant  or  th<  J-.TSOII  under  whom  the  de- 
fendant claims,  parted  with  the  whole  of  his  term  or  interest, 
although  he  reserved  rent,  the  plaintiff  must  be  nonsuit,  the 
statute  extending  only  to  cases  win  n  tin  pLmt  it!'  has  reserved 
to  himself  a  reversion  in  the  demised  premises  («).  And  the 
same  where  it  appears  that  tin  plaintiff  conveyed  hit  reversion 
to  another  before  the  removal  of  the  goods  (t). 


(M)  to  Fifo  v.  Ho*tftld,  19  Uw  (r)t**  nnlt,  p.  80. 

J.  KM,  qb.  /  /.i«*   v.  Diffff*.  •  D«w.  A 

0M«l4«.  p.  01.  Clarke,  ISO. 

Bst  ««*,  p.  ».  (iNUMisw  v.  *«*,  7  GST.  * 
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2.  That  the  defendant  was  indebted  to  the  plaintiff  in  a 
certain  sum,  for  rent  of  the  demised  premises,  due  and  payable 
at  or  before  the  time  of  the  removal;  for  the  statute  extends 
only  to  cases  where  the  removal  has  been  after  the  rent  has 
become  due  (M:).     And  where  the  removal  was  on  the  very  day 
the  rent  became  due,  and  the  jury  found  that  the  tenant  had 
fraudulently  removed  the  goods  for  the  purpose  of  preventing 
a  distress,  it  was  holden  to  be  a  case  within  the  statute  (x). 
But  a  variance  between  the  rent  stated  and  that  proved,  is 
immaterial  (y}.     It  is  not  necessary,  however,  to  prove  that 
there  was  any  attempt  to  distrain  for  the  rent  in  arrear,  or  that 
it  was  even  contemplated  (z). 

3.  That  after  the  rent  became  due  (a},  goods  and  chattels 
were  removed  from  the  demi.^ed  premises,  either  by  the  de- 
fendant, or  with  his  privity  and  consent  (&),  fraudulently,  or 
clandestinely,  in  order  to  prevent  the  plaintiff  from  distraining 
on  them  for  the  rent  so  in  arrear.     This  intent  is  entirely  a 
question  for  the  jury  (c) ;  and  the  plaintiff  must  prove  facts 
from  which  the  jury  may  fairly  infer  it.     In  the  first  place,  the 
landlord  should  prove,  if  it  be  practicable,  that  after  the  re- 
moval of  the  goods  in  question,  no  goods,  or  not  sufficient 
goods,  were  left  upon  the  demised  premises,  whereon  he  could 
distrain  for  his  rent  (d) :  for  if  the  tenant  left  sufficient  goods 
upon  the  premises  to  satisfy  the  rent,  if  distrained  upon,  the 
removal  cannot  be  said  to  have  been  fraudulent,  or  done  with 
intent  to  deprive  the  landlord  of  his  remedy  by  distress.     And 
on  the  other  hand,  if  by  the  removal  of  the  goods,  the  laud- 
lord  be  actually  deprived  of  his  remedy  by  distress,  in  whole 
or  in  part,  the' jury  may  fairly  infer  the  intent  of  the  removal 
from  the  effect  of  it.     The  removal  may  be  clandestine,  that 
is  to  say,  effected  in  the  night,  or  at  such  a  time  or  in  such  a 
way  that  it  was  not  probable  that  it  would  come  to  the  know- 
ledge of  the  landlord,  before  it  was  completed  (e);   or  it  may 
be  fraudulent,  though  not  clandestine;  for  the  words  of  the 
first  section  of  the  statute,  to  which  the  third  section  expressly 
refers,  are  "  fraudulently  or  clandestinely  convey  away,"  &c. 
And  even  where  a  tenant,  openly,  and  in  the  face  of  day,  and 
with  notice  to  his  landlord,  removed  his  goods,  without  leaving 
sufficient  upon  the  premises  to  satisfy  the  rent  then  due,  and 


(70)  Watson  v.  Maine,  3  Esp.  15.  («)  Tide  supra. 

Kandv.  Vaughan,  1  Binp.N.C.  767.  (b)  Lister  v.  Brown,  3  D.  &  Ry. 

Nortl>Jicld\.  Nightingale,  1  Cr.  &  501. 

M.  280,  n.  (c)  See  John  v.  Jenkins,  1  Cr. 

<»  Dibble  v.  Bowater  et  al.,  22  &  M.  227.     Opperman  v.  Smith, 

Law  J.  396,  qb.  4  D.  &  Ry.  33. 

(y)  Greinnett  v.  Phillips  et  al.,  (d)  Parry  v.   Duncan,    Moody 

ST.  R.  643.  &  M.  531. 

(z)  Stanley    v.     Wharton,    10  (e)  See  Watson  v.  Maine,  3  Esp. 

Price,  138.  15. 
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the  landlord  followed  the  goods,  and  distrained  them :  the 
court  held  that  although  this  removal  was  not  clandestine,  yet 
inasmuch  as  it  had  the  effect  of  depriving  the  landlord  of  his 
remeii  ss,  tin-  jury  were  well  warranted  in  finding  it 

fraudulent ;  and  that  the  statute  applied  to  all  cases,  where  a 
landlord,  hy  the  conduct  of  his  tenant  in  removing  goods  from 
premises  for  which  rent  is  due,  is  turned  over  to  the  barren 
right  of  bringing  an  action  for  his  debt  ( f ).  The  mere  re- 
moval, however,  must  not  be  considei-ed  as  conclusive  evidence 
of  fraud  j  it  may  have  been  under  circumstances  which  would 
exclude  any  implication  to  that  effect  (g) ;  and  it  is  entirely 
a  question  for  the  jury,  whether  they  can  fairly  imply  fraud, 
or  the  intent  mentioned  in  the  statute,  from  the  removal, 
coupled  with  its  attending  circumstances. 

The  goods  must  be  the  property  of  the  tenant ;  at  least  the 
contrary  should  not  appear  from  the  plaintiff's  evidence;  for 
the  statute  does  not  apply  to  a  removal  of  the  goods  of  a 
stranger  ( h ). 

4.  The  value  of  the  goods.  If  the  goods  have  been  traced 
and  found,  it  will  he  easy  to  prove  their  value,  after  proving 
their  identity ;  but  if  not,  the  plaintiff  must  give  the  best  evi- 
dence of  it  he  can  procure,  of  those  who  saw  them  removed,  or 
who  saw  them  previously  to  their  removal,  or  otherwise. 


Evidence  for  the  Defendant. 

By  stat.  21  Jac.  1,  c.  4,  g.  4,  the  defendant,  in  all  actions 
for  penalties,  may  plead  the  general  issue,  and  give  such  >;><•- 
cial  mutt«T  in  evidence  to  the  jury.  a-,  it'  pleaded,  would  have 
been  good  in  :tt.  r  in  law  to  discharge  the  defendant  us  to  such 
action.  And  the  statute  ha>  been  hidden  to  extend  to  this 
action  (i),  and  all  oilier  action>  tor  penalties  by  parties  grieved 
(A).  Among  other  things  the  defendant  may  prove— that  by 
the  contract  betw  •  n  him  and  tin-  plaintiff,  the  latter  parted 
with  the  whole  of  hi-  term  or  other  inteieM  ;  and  that  it  was 
in  law  an  assignment  and  not  a  lease  (/) ;  or  that  the  plaint  it!', 
before  the  removal  of  the  goods,  hail  parted  with  his  reversion 
in  the  demised  premises  (m) ;  or  that  the  removal  was  before 


(/)  Ontrman  ?.  8mUk,  4  D.  it  (i)  Jonrt  T.   H'i7/i«mj,  4  Meet. 

Kv.  .",«. 

(f)Be*    Parry    T.    Duncan,    7  (A                         P.  840,  851. 

h,,,*.  Mf,  (/)  P/«<*   T.  Dlfffftt,  f  Dow.  It 

(A)  Poftnum  T.  Harrfll,  0  Car.  Clarke,  180. 

4c  P.  S3S.     Thornton  T.  Adam,,  6  (m)  Atktnort  T.  Hanty,  7  Car. 

M.K  8.  88;  and  Mt  FUtctur  T.  It  P.  501. 
HanlUcr  d  0^0  Id.  1C  BL  457. 
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the  rent  became  due  (o) ;  or  that  it  was  done  without  his 
privity  or  consent  (p) ;  or  that  sufficient  distrainable  goods 
were  left  upon  the  premises,  whereon  the  landlord  might 
realize  the  amount  of  his  rent  by  distress  (q) ;  or  any  other 
facts  showing  that  the  removal  was  not  fraudulent,  or  clan- 
destine, or  effected  to  deprive  the  landlord  of  his  remedy 
by  distress : — all  which  will  be  good  defences  to  the  action. 


Landlord's  remedy  against  Persons  aiding  or  assisting  in 
such  fraudulent  Removal. 

Declaration. 

In  the  Queen's  Bench.  aid  and  assist  the  said  E.  F.,  in  such 

The day  of ,  A.D.,  18—.  fraudulent  conveying     away    and 

Middlesex  to  wit:  J.S.,  the  plain-  carrying  off  [and   concealing]   the 

tiff  in  this  suit,  by  A.  B.  his  attor-  said  goods  and  chattels;  contrary 

ney,  sues  J.  N.,  the   defendant  in  to  the  form  of  the  statute  in  such 

this  suit:  For  that  one  E.F.,  on ,  case  made  and  provided.    And  the 

being   then  tenant  [from  year   to  plaintiff  in  fact  saith,  that  the  goods 

year,  or  for  a  certain  term  of  years  and  chattels  so  removed,  conveyed 

then  unexpired,]  to  the  plaintiff,  of  away  and  carried  off  from  the  said 

a  [certain  messuage  and  lands,]  at  premises,  [and  concealed]  as  afore- 

the  rent  of by  the  year,  pay-  said,  were  then  of  great  value,  to 

able  quarterly,  and  [two  quarters  wit,  of  the  value  of  [£100,]  where- 
of the  said  rent  being  then  due  and  by,  and  by  force  of  the  statute  in 
unpaid,]  did  fraudulently  [and  clan-  such  case  made  and  provided  an 
destinely]  remove,  convey  away  and  action  hath  accrued  to  the  plaintiff, 
carry  off  from  the  said  premises  to  demand  and  have  of  and  from 
divers  goods  and  chattels  of  him  the  defendant  the  sum  of  [£200,] 
the  said  E.  F.,  in  order  to  prevent  being  double  the  value  of  the  said 
the  plaintiff,  as  landlord  of  the  said  goods  and  chattels  so  removed,  con- 
premises,  from  distraining  the  same  veyed  away,  and  carried  off  from 
for  the  rent  so  due  and  unpaid  as  the  said  premises,  [and  concealed] 
aforesaid ;  and  that  the  defendant  as  aforesaid.  And  the  plaintiff 

well  knowing  the  premises,  did  then     claims  £ . 

unlawfully,  wilfully  and  knowingly 


General  Issue  and  Evidence. 

The  general  issue  is  the  same  as  ante,  p.  141.  Under  this 
plea,  the  plaintiff  must  prove, — 

1 .  The  tenancy ,  the  rent  due,  and  that  the  goods  were  fraudu- 
lently or  clandestinely  removed  in  order  to  deprive  him  the 
plaintiff  of  his  remedy  by  distress,  as  in  the  last  case.  And 


(0)  Watson  v.  Main,  3  Esp.  15.  (p)  Lister  v.  Brown,  3  D.  &  By. 

Rand  v.  Vaughan,  1   Bing.  N.  C.  501. 

767.    Northfield  v.  Nightingale,  1  (q)  Vide  wpra,. 
Or.  &  M.  230,  n. 
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the  acts  and  orders  of  £.  F.  will  be  good  evidence  of  his  own 
fraud  (r). 

2.  That  the  defendant  wilfully  aided  or  assisted  E.  F.  either 
personally  or  by  means  of  others,  in  removing  or  carrying  off 
the  goods,  or  in  concealing  them  after  they  were  removed. 
And  in  proof  of  concealment,  it  is  not  necessary  to  prove  that 
the  goods  were  actually  withdrawn  from  sight ;  if  it  be  proved 
that  cattle,  for  instance,  which  had  been  fraudulently  removed, 
were  placed  in  a  neighbour's  field,  so  as  to  cause  a  difficulty 
to  the  landlord  in  finding  them,  it  would  be  sufficient  (*). 

iier  it  be  proved  that  the  defendant  himself  personally 
assisted,  or  caused  others  to  do  so,  seems  to  be  immaterial ; 
and  the  plaintiff  will  be  allowed  to  lay  before  the  jury  circum- 
stances of  suspicion,  to  prove  such  a  fraudulent  co-operation 
t>y  the  defendant  as  the  statute  contemplates  (t).  But  where  a 
bond  fide  creditor  of  the  tenant,  knowing  the  latter  to  be  in 
distressed  circumstances,  and  fearing  lest  the  property  on  the 
demised  premises  should  he  distrained  for  rent,  went  there, 
and  seized  several  cattle  which  were  upon  the  premises,  and 
with  the  const-lit  of  the  tenant  drove  them  off,  in  satisfaction 
of  his  debt :  this  was  holden  not  to  be  a  case  within  the 
statute,  the  court  saying  that  they  knew  of  no  law  which  pre- 
vented  a  creditor  from  obtaining  payment  of  his  debt,  in  money 
or  money's  worth  ;  if  indeed  the  tenant  had  first  proposed  it, 
and  the  creditor  had  merely  acceded  to  the  proposal,  it  might 
be  otherwif 

That  at  the  time  the  defendant  so  assisted  E.  F.  in  re- 
moving the  goods,  he  knew  that  he  was  removing  them 
fraudulently  and  with  intent  to 'deprive  the  landlord  of  his 
remedy  by  dirt  roan  ;  or,  where  the  assistance  is  in  concealing 
the  goods,  that  In-  knew  that  they  had  been  so  removed, 
fraudulently  and  with  the  intent  here  mentioned.  It  is  not 
sufficient  to  prove  the  assistance  alone,  but  the  guilty  know- 
ledge must  also  be  proved  ;  and  in  an  action  thus  against  a 
party,  the  case  should  be  lirun^lit,  by  strict  proof, 
within  the 'words  of  the  statute  (r).  But  as  guilty  knowledge 
cannot  be  proved  expressly,  the  landlord  can  only  prove  it  by 
the  admissions  or  confession  of  the  defendant,  or  by  proving 
facts  from  whi<-h  the  jury  may  fairly  imply  it. 
As  to  the  evidence  for  the  defendant,  see  ante,  p.  143. 


(r)  Stanlfj/  T.  Wkarton, 9  Prk*,         (M)  Bath ?.  Mfatt  rt  o/.,  5  M.  It 
801;:  {*.•..„,,. 

(v)  Brtwfe  f.  *M*M,  I  B.  JtC. 

(O  Id.  AI7. 
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Summary  Proceedings  for  the  like  Offence. 

But  where  the  value  of  the  goods  and  chattels,  so  fraudu- 
lently or  clandestinely  carried  off  or  concealed,  shall  not  exceed 
50Z. ,  the  landlord,  or  his  bailiff,  servant  or  agent,  may  exhibit 
a  complaint  in  writing,  before  two  justices  of  the  peace  of  the 
county,  &c.,  and  residing  near  the  place  from  which  such 
goods  were  removed  or  where  they  were  found  (#),  not  being 
interested  in  the  lands  or  tenements  from  which  the  same 
were  removed ;  who  may  summon  the  parties  concerned, 
examine  the  fact,  and  all  proper  witnesses  upon  oath,  and  in  a 
summary  way  determine  whether  the  party  complained  of  be 
guilty  of  the  offence,  and  may  in  like  manner  inquire  into  the 
value  of  the  goods ;  and  upon  full  proof  of  the  offence,  such 
justices,  by  order  under  their  hands  and  seals,  shall  adjudge 
the  offender  or  offenders  to  pay  double  the  value  of  the  said 
goods  and  chattels  to  such  landlord,  his  bailiff,  servant,  or 
agent,  at  such  time  as  the  said  justices  shall  appoint;  and  in 
default  of  payment,  the  justices  may  cause  the  same  to  be 
levied  by  distress ;  or  for  want  of  distress,  they  may  commit 
the  offender  to  the  house  of  correction,  there  to  be  kept  to 
hard  labour  for  six  months,  unless  the  money  be  sooner  paid 
or  satisfied  (?/).  Where  the  justices  proceeded  to  adjudicate 
upon  this  section,  and  made  an  order  against  the  tenant, 
although  it  appeared  that  the  title  to  the  premises  was  dis- 
puted, and  the  tenant  had  actually  paid  his  rent  to  one  of  the 
claimants :  it  was  holden  that  they  had  jurisdiction  to  do  so, 
and  that  therefore  an  action  of  trespass  would  not  lie  against 
them  (z).  In  this  case  also,  the  warrant  of  commitment  did 
not  state  that  there  had  been  a  complaint  in  writing,  or  that 
the  examination  of  the  witnesses  had  been  upon  oath,  but  it 
referred  to  the  order,  which  stated  those  matters  ;  and  the 
court  held  it  to  be  sufficient  (a). 

The  complaint  in  this  case  may  in  fact  be  made  to  one 
justice,  and  he  may  issue  the  summons  (b) ;  but  the  case  must 
be  heard  before  two  justices,  and  the  order  must  be  made  by 
them.  The  order  may  be  in  the  following  form  : — 


Order. 

Berkshire,  to  wit :  Whereas  J.  N.  peace  in   and  for  the  said  county. 

of farmer,  stands  duly  charged  residing  near  the  place  [whence  the 

before  us,  J.  P.  and  R.  S.  esquires,  goods  and  chattels  hereinafter  men- 

(two  of  Her  Majesty's  justices  of  the  tioned  were  removed,  or,  where  the 


(oO  See  jR.v.  Morgan,  CalcL  156.         (z)  Coster  \.    Wilson  et  al.,  S 
(y)  11  G.  2,  c.  19,  s.  4.  Mees.  &  W.  411  ;  Horn  &  H.  141. 

(a)  Id. 

(6)  11&12  Viet.  c.  43,s.29. 
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goods  and  chattels  hereinafter  men- 
tioned were  found],  and  not  being 
interested  in  the  lands  and  tene- 
ments whence  such  poods  and  chat- 
tall  ware  removed, )  by  the  com  j  •  1  ai  n  t 
in  writing  of  C.  D.  bailiff  of  J.  S. 

of ,  in  the  said  county,  for  that 

he  the  said  J.  N.,  on at , 

being  then  and  there  tenant  from 
year  to  year  to  the  said  J.  S.  of  a 
certain  messuage  and  lai.ds  there 
situate,  upon  the  demise  and  hold- 
ing whereof  a  certain  rent,  to  wit, 

the  rent by  the  year,  payable 

quarterly,  was  reserved  and  made 
payable,  and  being  then  indt-Med 
unto  the  said  J.  8.  for  certain  ar- 
rears of  rent  reserved,  and  then  due 
and  payable  for  the  said  messuage 
and  lands,  did  then  and  there  frau- 
dulently [and  clandestinely]  remove, 
convey  away  and  carry  off  from  the 
•aid  premises  divers  of  his  goods 
and  chattels,  not  exceeding  the 
value  of  £50,  to  wit,  of  the  value  of 
£90,  in  order  to  prevent  the  said  J. 
mdlord  <>f  the  said  premises, 
from  distraining  for  the  said  arrears 


of  rent  so  due  and  payable  as  afore- 
said; against  the  form  of  the  statute 
in  such  case  made  and  provided.  And 
tin-  said  J.  N.,  being  duly  sum- 
moned to  appear  before  us  in  this 
behalf,  now  appears  and  is  present 
accordingly  [or  at  tin  fn,-t  unit/  In  \ 
We  the  s;ii«l  justices,  thereupon, 
having  now  examined  the  fart,  and 
all  proper  witnesses  upon  oath,  d<> 
hereby  determine  that  the  said  J.  N. 
is  guilty  of  the  said  offence  so 
charged  against  him  as  aforesaid  ; 
and  we  the  said  ju.-tkvs,  having  in- 
quired into  the  value  of  the  goods 
and  chattels  so  removed,  conveyed 
away  and  carried  off  as  aforesaid,  do 
find  that  the  value  of  the  same  was 
and  is  £30 :  Wherefore  we  the  said 
justices  do  hereby  order  and  adjudge 

1  .1.  X.,  to  pny  unto  the  said 
J.  S.,  or  to  his  bailiff,  servant,  or 

lie  sum  of  £60  (being  double 
the  value  of  the  said  goods  and 

chattels),  on  or  before  the day 

of instant.  Given  under  our 

hands  and  seals,  at ,  the 

day  of ,  Acr. 


See  as  to  this  order,  R.  v.  Bi*sey,  Sayer,  304.  It  mu>t 
appear  upon  the  face  of  it,  that  the  party  complaining  i>  the 
landlord,  or  his  bailiff,  servant  or  agent,  and  that  the  party 
who  removed  the  goods  or  caused  them  to  be  removed  was  the 
tenant  (r).  It  mn>t  aU»  show  that  a  complaint  in  writing  was 
exhibited  before  Jthe  justices  by  the  landlord  or  his  agent  (</). 
It  need  n»t.  however,  enumerate  the  goods  removed  (?).  An 
order  against  a  third  party,  for  aiding  or  assisting  the  truant 

il<  nt    r.  moval,  or  in  concealing  the  goods 
being  fraudulently  removed,  may  readily  be  framed  fnun  thi.- 
form  and  the  form  of  declaration,  ante,  p.  144.     Where  the 
order,  in  charging  the.  parties  who  were  aiding  and  as.si 
the  tenant,  did  not  allege  that  they  "  wilfully  and  know  ingly  "    \. 
did  so,  it  was  holden  bad  on  that  account  (/). 

1-arty  may  appeal  against  this  order,  to  the  next  general 
or  quarter  sessions  (g) ;  and  if  he  enter  into  recognisance 
one  or  two  sureties  to  appear  at  the  tonloni,  &c.,  the  order  I 
shall  not  in  the  mean  time  be  executed  (A). 


H.  ».  Davit,  ft  B.  Jc  Ad.  Ml. 
Id)  B*.  f.    Fuller,    13   Ltw    J. 
141,01. 
(if  *.  ».  KabbiU,  8  D.Jc  R.  341. 


(/)  A.  T.  JJ. 
Dowl.  90. 
ip)  11  0.8.  c.  19,  •.  ft. 
(A)  Id.  s.  0. 


/,  "J 
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3.  Pound  Breach  and  Rescue. 

\  The  civil  remedy,  at  common  law,  for  pound  breach,  was  by 
*  writ  de  parcofracto  ;  and  for  the  rescue  of  a  distress  for  rent, 
by  writ  of  rescous.  But  by  stat.  2  W.  &  M.  sess.  1,  c.  5,  s.  4r 
it  is  enacted  that  "  upon  any  pound  breach,  or  rescue  of  goods 
or  chattels  distrained  for  rent,  the  person  or  persons  grieved 
thereby  shall,  in  a  special  action  upon  the  case  for  the  wrong- 
thereby  sustained,  recover  his  and  their  treble  damages  and 
costs  of  suit  against  the  offender  or  offenders  in  any  such  rescue 
or  pound  breach,  any,  or  either  of  them, — or  against  the  owner 
of  the  goods  distrained,  in  case  the  same  be  afterwards  found 
to  have  come  to  his  use  or  possession  "  (h). 

And  by  stat.  11  G.  2,  c.  19,  s.10,  (which  gave  landlords 
the  right  to  impound,  upon  the  demised  premises,  goods  or 
cattle  distrained  for  rent,)  it  is  enacted,  that  if  any  pound 
breach  or  rescue  shall  be  made  of  any  goods  or  chattels,  or 
stock,  distrained  for  rent,  and  impounded,  or  otherwise  secured 
by  virtue  of  this  Act,  the  person  or  persons  aggrieved  thereby 
shall  have  the  like  remedy,  as  in  cases  of  pound  breach  or 
rescue  is  given  and  provided  by  stat.  2  W.  &  M.  sess.  1,  c.  5, 
s.  4  (i). 

And  in  both  cases,  the  landlord  may  again  seize  the  goods 
so  rescued,  &c.,  wherever  he  can  find  them  (k),  if  he  can  do  so 
without  a  breach  of  the  peace  (Z). 

In  the  case  of  a  rescue,  it  will  be  a  good  defence  for  the 
tenant,  that  the  distress  was  taken  without  cause  or  contrary 
to  law, — as  that  no  rent  was  due,  or  that  the  distress  was  taken 
on  the  highway,  or  the  like, — for  in  such  a  case  the  owner 
may  lawfully  rescue  (in).  But  if  the  goods  be  once  impounded, 
even  although  they  have  been  taken  without  cause,  the  owner 
may  not  break  the  pound,  to  get  them  out ;  for  they  are  then 
in  the  custody  of  the  law  (n). 

Besides  the  civil  remedy  above  mentioned,  it  is  a  misde- 
meanor at  common  law,  and  punishable  as  such,  to  break  the 
pound,  in  which  goods  distrained  for  rent  have  been  impounded, 
in  order  to  rescue  them  (0).  But  a  mere  rescue,  on  their  way 
to  the  pound,  is  the  subject  merely  of  a  civil  action,  as  above 
mentioned,  and  not  of  an  indictment  (p). 


(h)  See  Casleman  v.  Hicks,  C  a  r    (m)  Co.  Lit.  160,  161. 
&M.  266.  (n)  Co.  Lit.  47. 

(*)  See  Co.  Lit.  161.    Bac.  Abr.  '     (o)  1  Russ.363. 
"  Rescue,"  A.  ( p)  R.  v.  Brudsliaw,  7  Car.  &  P. 

(k)  Co.  Lit.  47.  233. 

(0  Eich  v.  Woolley,  7  Bing.  651. 
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SECTION  II. 
Remedy  for  Rent  by  Action. 

1.  Action  upon  Lease  for  Rent. 

In  the  Queen's  Bench.  seven  years,  to  hold  from  th« 

The day  of ,  A.  D.  18  — »  day  of ,  A.  D. at  £ —  a  year. 

Venue.]  A.  B.  by  E.  F.  his  attor-  payable  quarterly  ;  of  which  rent 

ney,  [or  in  person]  sues  C.  D. :  For  quarters  are  due  and  unpaid. 

that  the  plaintiff  let  to  tbe  defendant  And  the  plaintiff  claims  £ . 

[a  house,  No.  401,  Piccadilly },  for 

As  to  cases  where  the  lessor  has  assigned  his  reversion,  or 
the  lessee  his  term  :— it  is  well  established  that  if  a  reversioner 
assign  his  reversion,  the  assignee  may  have  an  action  of  debt 
for  rent  (g),  or  covenant,  for  a  breach  of  any  covenant  running 
with  the  land  (r),  against  the  lessee ;  or  if  the  lessee  have 
assigned  his  term,  the  lessor  or  assignee  of  the  reversion  may 
in  like  manner  have  debt  or  covenant  against  the  assignee  of 
the  term  (*). 

Debt  and  covenant  by  the  lessor  against  the  lessee,  are 
transitory  actions,  and  may  be  brought  in  any  county,  because 
brought  by  and  against  the  contracting  parties  themselves  (t ) ; 
and  this  even  although  the  lands  be  out  of  the  kingdom  (u). 
So,  covenant  by  the  assignee  of  the  reversion  against  the 
lessee,  or  by  the  lessee  against  the  assignee  of  the  reversion,  is 
transitory,  and  may  be  brought  in  any  county ;  for  although 
not  between  the  original  contracting  parties,  yet  as  the  statute 
M'J  II .  8,  r.  :u,  transfers  the  privity  of  contract  as  to  covenant* 
to  the  assignee,  he  may  bring  this  action  in  any  county,  in  th< 
same  manner  as  the  lessor  might  (r).  Hut  «1.  lit  by  the  as- 
signee of  the  reversion  against  the  lessee  i>  local,  and  must  be 
brought  in  the  county  where  the  lands  lie ;  because  it  is 
founded  upon  the  privity  of  estate,  and  not  upon  the  pri\ 
contract  (»r).  So,  debt  or  covenant  by  the  lessor  against  the 
assignee  of  the  term  (x),  or  by  the  executor  of  the  lessor  (y), 
or  covenant  by  the  assignee  of  the  term  against  the  lemor  (z), 


(f)  Y.  li.  :.H.7.lW.1fl,  a;    Hro.  («)  0  Mod.  104;  *  Balk.  flSl;  * 

D«te,  Ml  ;    IK,    vi,r.  v..i  ;  :i  Co.  8tr.  778;  Carth.  188;  0  Mod.  194. 

88,  b;   4  Mod.  81;  8  Mod.  888;  (»)  1  8a*nd.  887, 844,  b ;  I  UT. 

Carth.  101.     AlUn  T.  Bryan,  I  B.  fBJl 

*  C.  '  <w)  Cro.  Car.  184 ;  and  •«•  Id. 

-wind.  887.    SeeBro.Aum.  149 

fc  S*T.  «.  arth.  188, 188;  T.  JOB.  48 ; 

(«)  8  Mod.  887,   888;   1   dhow.  1  Wife.  155. 

198.   Cart*.  188;    1  Balk.  80,   81.  (*)  Hob.  87. 

SOT  abo  Bar.  Abr.  M*,  C.  D.  (*)  ftOo.  17,  a;  F.  N.B. 

(«)  70o. 8,  a;  Cro.  Jac.148. 
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are  local,  and  must  be  brought  in  the  county  where  the  lands 
lie.  So,  debt  or  covenant  by  the  assignee  of  the  reversion 
against  the  assignee  of  the  term  (a),  or  covenant  by  the 
assignee  of  the  term  against  the  assignee  of  the  reversion  (ft), 
is  local,  and  the  venue  must  be  laid  in  the  county  in  which 
the  land  lies.  Debt  or  covenant  by  the  lessor  against  the  exe- 
cutor of  the  lessee,  for  arrears  of  rent,  &c.,  accrued  in  the  tes- 
tator's lifetime,  is  transitory ;  but  if  brought  for  rent,  &c., 
accrued  in  the  executor's  time,  it  is  local,  because  the  executor 
is  then  chargeable  as  assignee  (c). 

If  the  rent  be  reserved  half-yearly,  quarterly,  monthly,  or 
even  weekly,  an  action  lies  for  each  payment  as  it  becomes 
due  (d). 

By  stat.  8  Ann.  c.  14,  s.  4,  reciting  that  no  action  of  debt 
then  lay  against  a  tenant  for  life  or  lives,  for  any  arrears  of 
rent,  during  the  continuance  of  such  life  or  lives,  it  is  enacted 
that,  thereafter,  it  should  be  lawful  for  any  persons  having  any 
rent  in  arrear  or  due  upon  any  lease  or  de'mise  for  life  or  lives, 
to  bring  an  action  of  debt  for  such  arrears  of  rent,  in  the  same 
manner  as  they  might  have  done  in  case  such  rent  were  due 
and  reserved  upon  a  lease  for  years. 

You  cannot  join  a  count  for  use  and  occupation  with  this, 
in  the  same  declaration  (e). 


General  Issue  and  Evidence  tender  it. 

The  general  issue  (if  indeed  it  may  be  called  such)  to  this 
form  of  declaration  is  no n  dimisit  ( f ) .  Formerly  nil  debet  was 
deemed  a  good  plea ;  but  now  it  is  no  longer  so  ;  and  nunquam 
indebitatus  is  allowed  only  in  debt  on  simple  contract.  In  all 
other  cases,  where  nil  debet  could  formerly  be  pleaded,  the 
defendant  must  now  either  deny  specifically  some  matter  of 
fact  alleged  in  the  declaration,  or  plead  specially  in  confession 
and  avoidance.  Where  the  declaration  stated  a  demise  of  a 
messuage,  land,  and  premises,  with  the  appurtenances,  and  the 
proof  was  of  a  demise  of  a  house  and  land,  together  with  the 
furniture,  utensils,  and  implements,  the  court  held,  that  as  the 
rent  issued  out  of  the  realty  only,  and  not  out  of  furniture,  &c., 
it  was  sufficient  to  allege  a  demise  of  the  realty  alone,  and 
therefore  that  this  was  not  a  variance  (g).  Where  the  decla- 
ration stated  a  demise  from  year  to  year,  and  an  assignment  of 

(a)  3  Mod.  887,  838;   1   Show.  (d)  Co.  Lit.  476,  292.b.;  Ro.Abr. 
199;  Carth.  182:  1  Salk.  80,  81.  601;  Bac.  Abr.  Debt,  B. 

(b)  5  Co.  17,  a;  F.  N.  B.  146,  C.  (e)  R.  G.H.  4  W.4,  s.  5. 

(c)  Latch,  262,  271 ;    3   Co.  24;  (/)  See  Bui.  N.  P.  170. 

1  Sid.  266  ;  2  Lev.  80.  (g)  Farewell  v.  Dickinson,  6  B. 

&C.  251. 


Pleadings  and  Evidence.  1  il 

the  term  to  the  defendant,  and  the  evidence  was  of  an  agree- 
ment for  a  lease  for  seven  years,  at  a  certain  rent,  an  occupa- 
tion for  a  year  under  that  agreement  and  a  payment  of  two 
quarters'  rent,  by  the  tenant,  and  an  assignment  by  the  tenant 
of  his  interest  to  the  defendant:  the  court  hold  that  the  evi- 
dence supported  the  declaration ;  it  proved  that  this  was  in  law 
a  tenancy  from  year  to  year,  and  if  so,  the  tenant  had  a  good 
assignable  interest  (h). 

If  a  written  lease  be  given  in  evidence,  it  must  be  correctly 
stamped.  See  as  to  the  stamp  on  leases,  ante,  p.  42. 

An  instrument  purporting  to  be  a  lease,  if  not  signed  or 
executed  by  the  lessor,  does  not  require  a  stamp  as  such  (i). 

Where  an  unstamped  lease  is  afterwards  stamped  by  order 
of  the  commissioners,  it  is  the  stamp  which  is  required  by  law 
at  that  time  that  must  be  affixed  to  it ;  and  this  will  be  deemed 
sufficient,  although  a  greater  stamp  would  have  been  required 
at  the  date  of  the  instrument  (A). 


Plea,  Riens  in  Arrear. 

The  defendant,  by  G.  H.,  his  mentioned,  was,  at  the  time  of  the 
attorney,  says  that  no  part  of  the  commencement  of  this  suit,  due  or 
•aid  rent  in  the  said  declaration  unpaid. 

Where,  in  debt  for  rent,  the  defendant  pleaded  that  "  nothing 
of  the  rent  is  in  arrear  and  unpaid,"  the  court  held  the  plea  to 
be  good ;  it  was  the  same  as  nil  debet,  which  was  also  in  the 
present  tense,  and  related,  not  to  the  time  of  the  plea  pleaded, 
but  to  the  commencement  of  the  action  (I). 


Evidence. 

Although  in  form,  the  onus  of  proving  this  tone  is  upon  the 
plaintiff,  yet  as  it  will  be  sufficient  for  him  to  prove  the  tenancy, 
either  by  proving  the  lease,  if  there  be  one,  or  proving  the  oc- 
cupation of  the  defendant  and  payment  of  former  rent,  from 
which  a  parol  demise  will  be  presumed,  the  defendant  will  be 
obliged  to  prove  the  actual  payment  of  the  rent.  And  a  receipt 
for  rent  due  at  a  particular  time,  will  be  good  presumptive  evi- 
dence that  all  previous  rent  has  been  paid ;  but  this,  tike  every 
other  presumption,  may  be  rebutted,  or  it  may  be  shown  that 
the  receipt  itself  was  obtained  collusively  and  by  fraud  (m). 

(*)  nr<ivth*nvte  T.  Hitchrock.  (1)  Warntr  ?.  Tfeofcrtf.  Cowp. 
10  Mew.  Jt  W.  4U4. 

m  D«»T.  wiffin4,4Q.B.»m.     r«)  Afl0t*.s«*M,SB.*c. 

(*)   I- 
Iff.  M.XK.  -M.  9Ad.StXl.041. 
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Plea,  Eviction. 

The  defendant,  by  G.  H.,  his  at-  into  and  upon  the   demised   pre- 

torney,  says  that  the  plaintiff,  after  raises,  and  then  ejected,  expelled, 

the  making  of  the  said  indenture  put  out,  and  amoved  the  defendant 

[or  demise],  and  before  any  part  of  from   the   possession   thereof,  and 

the  rent   in  the  declaration  men-  kept  and  continued  the  defendant 

tioned  became  due,  to  wit,  on ,  so  ejected,  expelled,   put  out,  and 

with  force  and  arms,  &c.,  entered  amoved,  from  thence  hitherto. 

The  plea  must  state  an  eviction  or  expulsion  of  the  defend- 
ant, out  of  all  or  some  part  of  the  demised  premises  ;  he  must 
be  put  out  of  possession  (e) ;  a  mere  trespass  by  the  lessor  will 
not  be  sufficient  (/).  And  the  plea  must  state  an  eviction  and 
expulsion  of  the  lessee  by  the  lessor,  and  a  keeping  of  him  out 
of  possession  until  after  the  rent  became  due ;  otherwise  it  will 
be  bad  (g).  Where  the  lessee  of  certain  land  for  a  year  ac- 
cepted the  lease,  and  entered  upon  the  land,  but  he  then  found 
eight  acres  of  it  in  the  possession  of  another  person,  entitled 
under  a  prior  lease  from  the  lessor,  and  that  persoa  kept  pos- 
session of  the  eight  acres  until  a  half  year's  rent  became  due, 
and  excluded  the  lessee  from  the  enjoyment  during  that  period, 
the  lessee  continuing  in  possession  of  the  remainder :  it  was 
holden  that  the  demise  was  wholly  void  as  to  the  eight  acres, 
and  that  the  rent  was  not  apportionable ;  that  as  there  was  no 
valid  demise  of  the  whole  subject-matter,  nor  any  distinct  rent 
reserved  for  that  part  of  which  there  was  a  valid  demise,  the 
lessor  was  not  entitled  to  distrain  for  the  whole  or  any  part  of 
the  rent  (h] . 

Plea,  Term  Assigned. 

The  defendant,  by  G.  H.,  his  attor-  expired,  property,  claim  and   de- 

ney,  says  that  after  the  making  of  mand    whatsoever  of  him,  the  de- 

the  said  demise  [or  indenture]  in  fendant  of  in  and  to-  the  said  several 

the  declaration  mentioned,  and  be-  demised  premises   with  the  appur- 

fore  any  part  of  the  said  rent  in  the  tenances;   by  virtue  of  which  said 

declaration  mentioned  became  due  indenture   of  assignment,  the   said 

and  payable,  to  wit,  on  ,  he  J.  S.   then  entered   into   the   said 

the  defendant,  by  a  certain  inden-  demised  premises  with  the  appur- 

ture  of    assignment  by   him   then  tenances,    and    became    and    was 

made,  and  duly  signed  by  him  and  thereof  possessed  for  the  residue  of 

sealed  with  his  seal,  did  bargain,  sell,  the  said  term  therein  then  to  come 

assign,  transfer,  and  set  over  to  one  and  unexpired,  whereof  the  plain- 

J.  S.  all  the  right,  title,    interest,  tiff  then  had  notice;  and  the  defend- 

term  of  years  then  to  come  and  un-  ant  further  saith  that  the  plaintiff, 

(«)  1  Saund.  204,  n.    2  Co.  Lit.  Bushell  v.  Lechmere,  1  Ld.  Raynu 

148.  b.  370. 

(  f)  Id.  Huntv.  Cope,  Cowp.  242.  (h)  Neale  v.  M'Kenzie,  in  error, 

Roper  v.  Lloyd,  T.  Jon.  148.  1  Mees.  &  W.  747.    See  Watson  v. 

(g)  Reynolds    v.   Stickle,   Hob.  Ward,  22  Law  J.  161,  ex. 
326.      Page    v.    Parr,    Sty.    432. 
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After  the  entry  of  the  said  J.  8.  tain  large  sum  of  money,  to  wit, 

into  the  said  demised  premises  with     the  sum  of  £ for  the  rent  afore- 

the  appurtenances,  by  virtue  of  the  said,  in  form  aforesaid  reserved  and 

•aid  indenture  of  assignment,    to  made  payable,    and  then  accepted 

wit,  on ,  did  accept  and  receive  the  said  J.  8.  as  his  tenant  of  the 

of  and  from  the  said  J.  S.  a  cer-  said  demised  premises. 

This  is  a  good  plea  to  debt  for  rent,  but  not  to  an  action  of 
covenant  (i). 


Other  Pleas. 

It  is  a  good  plea  to  say  that  the  plaintiff  levied  the  whole 
amount  of  the  rent  claimed,  or  a  certain  part  of  it,  by  distress 
and  sale.  But  it  is  no  answer  to  an  action  for  rent,  to  say 
that  the  plaintiff  distrained  goods  to  the  value  of  the  rent,  if 
in  fact  he  have  sold  them  for  a  less  sum  ;  if  he  have  sold 
them  at  too  low  a  price,  the  tenant's  remedy  is  by  action  (k). 

Any  payment  a  tenant  is  compelled  to  make  for  his  land- 
lord, may  be  made  the  subject  of  a  plea  in  an  action  by  the 
lattt-r  for  rent  (/) ;  as  if,  upon  default  of  his  landlord  to  pay 
rent  due  to  the  head  land  lord,  he  pay  the  rent,  under  an  appre- 
hension that  the  latter  may  distrain  his  goods  for  it,  he  may 
make  such  payment  the  subject  of  a  plea  to  an  action  by 
his  landlord  for  rent  which  accrued  due,  either  before  or 
after  it  (rn). 

If  by  the  terms  of  the  lease,  the  tenant  may  determine  it  by 
notice,  and  he  does  accordingly  determine  it,  and  quits  posses- 
sion, he  may  plead  this  to  an  action  for  any  rent  subsequently 
accruing  (n).  See  a  plea  of  a  discharge  of  the  plaintiff'  under 
solvent  Act,  and  payment  to  his  assignee,  Partington  v. 
Woodcock,  6  Ad.  .  a  plea  of  judgment  for  the  defen- 

dant in  a  former  action  for  the  same  cause,  Carter  v.  Jtiiiu;«. 
13  Meet),  fc  \V.  137.  He  cannot,  however,  plead  any  matter 
in  denial  of  his  landlord's  title (o),  unless  the  latter*!  i: 
have  been  determined  by  <til u \i(.n  of  time,  or  by  act  of  law  (p). 
And  if  the  letting  were  by  indenture,  the  tenant  is  estopped 
.ngit  (g). 

But  it  ;.-  no  defence,  that  the  demised  premises  have  been 


(0  3   Co.   24,    b.      Tkurtby    T.  (n)  See  Gutty    T.   Martinez,   9 

Plant,  1  BMDd.940.    SBMUMl.809,  Law  J. 881,  qb. 

a.  6.  (a)  Bee  Hall  ? .  Butler  tt 

(A)  Rfford  T.  Burytu,  1  Moody  Id.  *  EL  904.    Parker  T.  Jtfan- 

Jt  K.  VM.  ning,  7  T.  R.  687. 

(I)  8wC9wMttT.JKMd,7Taunt.  (p)  Seel7UiT.&MNMf«v,intm>r, 

00.     Taylor  ».  Zmiira,  0  Taunt.  4  II.  fc  C.  699. 

084.   DJMT  v.  Bmrfey,  9  Bluff.  04.  (q)  WOkint  T.  Wingatr,  0  T.  R. 

(m)  fee  Corferr.  farter,  &  lilac,  09.    Porter  T.  JfouUNf.  7  I 

400;  and  tee  Saptford  v.  PUtctor,  JHak,  T.  former,  8  Id.  407. 
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burnt  down,  and  have  not  been  rebuilt  (u) ;  nor  will  a  court  of 
equity  in  general  interfere  in  such  a  case  (v}. 


2.  Action  of  Covenant  for  Non-payment  of  Rent. 

Venue.}  A.  B.,  the  plaintiff  in  this  at  £ a  year,  payable  quarterly ; 

action,  by  E.  F.,  his  attorney,  sues  and  the  defendant  by  the  said  deed 

C.  D.,  the  defendant  in  this  action:  covenanted   to  pay  the  same;  yet 

For  that  the  plaintiff  by  deed  let  to  quarters  of  the  said  rent  are 

the  defendant  [a  house,    No.  401,  due  and  unpaid.    And  the  plaintiff 

Piccadilly],  for  seven  years,  to  hold  claims  £ . 

from  the day  of A.D. 

The  lessee  is  always  liable  upon  his  covenants,  during  the 
term,  although  he  may  have  assigned  it  to  another ;  he  cannot 
even  plead  a  tender  of  the  rent  by  the  assignee  (w).  And  the 
lessor's  having  accepted  the  assignee  as  his  tenant,  by  receiving 
rent  from  him,  makes  no  difference  in  this  respect;  it  is  no 
defence  whatever  in  covenant  (#),  although  it  would  be  a 
defence,  in  debt  for  the  rent,  if  the  acceptance,  or  some  assent 
of  the  lessor  equivalent  to  it,  be  pleaded  and  proved,  but  not 
otherwise  (y}.  In  no  case,  however,  can  the  landlord  main- 
tain this  action  against  a  mere  under-lessee  (z). 

If  the  defendant  have  in  fact  paid  the  rent  up  to  the  time  of 
the  commencement  of  the  action, — if  he  paid  it  before  or  on 
the  day,  he  may  traverse  the  non-payment  (a),  if  he  pay  it 
after  the  day,  he  may  plead  the  payment  by  way  of  accord 
and  satisfaction  (&).  But  he  cannot  plead  riens  in  arrear, 
for  that  would  confess  the  breach  of  covenant,  and  would  go 
merely  in  mitigation  of  damages  (c).  There  is  a  distinction  in 
this  respect  between  debt  for  rent  and  covenant ;  in  the  former 
riens  in  arrear  is  a  good  plea,  in  the  latter  not  (d).  Even 
where  the  breach  was,  that  during  the  term,  to  wit,  on  the 
25th  March,  1826,  661.  5s.  for  two  quarters,  ending  the  day 
aforesaid,  became  and  is  still  due  and  in  arrear,  and  the  defen- 
dant pleaded  that  no  quarter's  rent  ending  the  25th  March, 
then  became  due,  &c. :  the  plea  was  holden  bad ;  as  it  could 
not  traverse  the  day,  it  was  nothing  more  than  riens  in  arrear, 
and  that  was  a  bad  plea  in  covenant  (e).  Where  the  covenant 

(M)  Balfour  v.  Weston,  1  T.  R.  (y*)  Wadham  v.  Marlorv,  8  East, 

312.    Izon  v.  Gorton,  5  Bing.  N.  C.  314;  1  H.  Bl.  488,  n. 

501.     Packer  v.  Gibbons,  1  Gale  &  (z)  Halford  v.  Hatch,  1  Doug. 

D.  10.    Baker  v.   Holtzapffell,  4  183. 

Taunt.  45.  (a)  See  1  Arch.  N.  P.  368. 

(v)  Holtzapffell    v.    Baker,    18  (ft)  See  1  Arch.  N.P.S71. 

Ves.  1 15.  (c)  Hare  v.  Saville,  1  Brownl.  10. 

(n?)  Orgillv.  Kemthead,  4 Taunt.  (d)  Warner  v.  Theobald,  Cowp. 

642.  588. 

(x)  Barnard  v.    Godscall,  Cro.  (e)  Baden  v.Flig 

Jac.  309  ;  Bui.  N.  P.  159.  685.    And  see  4  Id.  35. 
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was,  to  pay  rent  at  the  time  and  in  the  manner  reserved  in 
the  lease,  and  no  place  of  payment  was  named,  it  was  holden 
to  be  no  defence  to  an  action  upon  the  covenant  that  the  lessee 
was  upon  the  land  demised,  on  the  day  the  rent  became  due, 
with  the  money  ready  to  pay  it,  but  that  the  lessor  was  not 
there  ready  to  receive' it  (/). 

That  the  plaintiff,  or  some  other  person  by  title  paramount, 
before  the  rent  in  question  became  due,  ejected  and  expelled 
the  defendant  from  the  demised  premises,  or  part  of  them, 
would  be  a  good  answer  to  the  action.  And  in  such  a  case, 
if  the  action  be  brought  against  the  lessee  himself,  the  rent 
cannot  be  apportioned,  as  the  action  is  founded  on  the  privity 
of  contract  merely  :  but  where  the  action  is  brought  against 
the  assignee  of  the  lessee,  the  rent  is  apportionable,  the  action 
being  founded  on  the  privity  of  estate,  not  privity  of  con- 
tract (g).  Where  in  covenant  for  rent  upon  a  lease  of  tolls, 
the  plea  stated  that  the  plaintiff  entered'  upon  a  certain  por- 
tion of  the  tolls,  and  ejected  and  expelled  the  defendant  from 
the  possession  thereof,  and  kept  and  continued  him  expelled 
&c.,  from  thence  hitherto;  and  the  replication  was,  that  the 
plaintiff  did  not  enter,  <fcc.,  or  eject  or  expel  the  defendant, 
modo  et  forma:  the  court  of  Exchequer  held  the  replication 
bad  on  special  demurrer,  as  traversing  the  entry,  which  was 
wholly  immaterial  (A) ;  but  the  court  of  error  held,  that  as  the 
statement  of  the  entry  in  the  plea  was  immaterial,  a  traverse 
of  it  did  not  vitiate  the  traverse  of  the  expulsion  (i). 


3.  Action  fur  Use  and  Occupation. 

In  trJiat  raxes,  p.  }'>•>.  Evidence  for  Defendant  un- 
ity irl,'ii,,,  p.  i  ."><;.  der  the  General  Issue,  p. 
A ijfiinxt  tc horn,  p.  107.  1<!M. 

i  ">H.  Special  Pleadings,  p.  167. 
Evidence  for  Plaint\jf  n 
the  General  Issue,  p.  1-VJ. 

In  what  cases.']  In  all  cases  where  there  is  a  demise,  n< 
or  implied,  without  de-til,  the  landlord  may  recover  an  equiva- 
lent  for  th«-  ttimi  or  holding  <»f  the  demised    . 

mUw,  by  action  of  assumpsit  or  debt.     Formerly  this  wa 

there  were  a  demise,  the  landlord  must  have  sued  in 
debt  for  not     But  by  stat.  1 1  O.  2,  c.  10,  a.  14,  "  to  obviato 

(/)  HaUaiu  v.  Jofauon,  22  Law  (h)  Palmrr  et  al.  T.  Oodfn  et  al.t 

J.5«J4,«.  7  M, -,-».&  \\.4Ml. 

(g)  0toamM»   T.    Lmmtord,   9  (i)  Id.  8  Mm.  fc  W.  800. 
EMI,  :,::,.  AMI  **•  \,,,i,  v.  j/' K> »- 
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some  difficulties  that  many  times  occur  in  the  recovery  of 
rents,  where  the  demises  are  not  by  deed,"  it  is  enacted  that 
"  it  shall  and  may  be  lawful  to  and  for  the  landlord  or  land- 
lords, where  the  agreement  is  not  by  deed,  to  recover  a  rea- 
sonable satisfaction  for  the  lands,  tenements  or  hereditaments 
held  or  occupied  by  the  defendant  or  defendants,  in  an  action 
on  the  case  for  the  use  and  occupation  of  what  was  so  held  or 
enjoyed;  and  if  in  evidence  on  the  trial  of  such  action,  any 
parol  demise,  or  any  agreement  (not  being  by  deed),  whereon 
a  certain  rent  was  reserved,  shall  appear,  the  plaintiff  in  such 
action  shall  not  therefore  be  nonsuited,  but  may  make  use 
thereof  as  an  evidence  of  the  quantum  of  the  damages  to  be 
recovered."  The  action  on  the  case,  here  mentioned,  meant 
an  action  of  assumpsit,  which  is  an  action  on  the  case  on  pro- 
mises. But  the  action  of  debt,  also,  lay  for  use  and  occupa- 
pation  (&),  even  although  there  were  a  demise,  provided  it  was 
not  under  seal  (I);  and  this,  independently  of  the  above  sta- 
tute (m).  But  where  ejectment  is  brought  against  a  tenant, 
although  the  lessor  of  the  plaintiff,  in  such  a  case,  may  maintain 
an  action  for  use  and  occupation,  to  recover  the  rent  payable  up 
to  the  time  of  the  accruing  of  the  title,  as  stated  in  the  writ, 
he  cannot  in  such  action  recover  for  the  occupation  beyond 
that  time ;  for  it  would  be  inconsistent  to  treat  him  as  a  tres- 
passer by  the  ejectment,  and  as  being  legally  in  possession  by 
the  action  for  use  and  occupation,  at  the  same  time  (n). 

Use  and  occupation  will  lie  for  a  fishery  or  right  of  fishing 
in  a  river.  Where  by  a  written  agreement  the  plaintiff  agreed 
to  let,  and  the  defendant  to  take,  a  specified  part  of  a  certain 
fishery,  at  a  certain  rent,  but  he  was  to  take  the  fish  by 
angling  only,  and  he  accordingly  enjoyed  the  use  of  the  fishery 
a  year, — it  was  holden  that  use  and  occupation  would  lie,  to 
recover  the  rent  (0). 

By  whom.]  If  there  be  a  demise,  the  action  may  be  brought 
by  the  lessor,  or  person  having  the  immediate  reversion  ;  or 
by  the  assignee  of  the  reversion  (p),  for  rent  accruing  sub- 
sequently to  the  assignment  (q),  if  he  have  the  legal  estate  (r) ; 
or  by  a  mortgagee  of  the  reversion  (*) ;  or  by  the  grantee 


(&)  Stroud  v.  Rogers,  6  T.  E.  62,  (p)  Lumley  \.  Hodgson,  16  East, 

n.     Wilkins  v.   Wingate,  6  T.  R.  99.    Rennie  v.  Robinson,  1  Bing. 

62.    King  v.  Fraser,  6  East,  848.  147. 

Egler  v.  Marsden,  5  Taunt.  25.  (q}  Mortimer  v.  Preedy,  3  Mees. 

(0  Gibson  v.  Kirk,  1  Q.  B.  850.  &  W.  602. 

(TO)  Id.  (r)  Cobb  v.  Carpenter,  2  Camp. 

(n)Sirchv.  Wright,  1;T.  R.378.  13,  n.   See Rvmballetjil.  v. Hunt, 

See  Doe  v.  Batten,  Cowp.  248,  246,  15  Law  J.  180,  qb. 

semb.  cont.  («)  Rarvson  v.  Eicke,  7  Ad.  &  El. 

(0)  Holford  v.  Pr itchard,  18  Law  451.      See   Turner    v.   Cameron' t 

J.  815,  ex.  Railway  Co.,  20  Law  J.  71,  ex. 
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of  an  annuity,  to  whom  the  lessor  has  conveyed  the  demised 
premises  as  security  (t).  But  this  action  cannot  be  maintained 
by  a  cettui  que  trust,  where  the  letting  has  been  by  the  trus- 
tee (u) ;  nor  by  any  person  claiming  under  the  cestui  que 
trust,  such  as  tenant  by  elegit,  or  the  like  (r) ;  nor  by  an 
agent  of  the  lessor  (to).  But  it  will  lie  by  the  survivor  of  two 
trustees,  without  naming  him  as  such  (x).  And  it  will  lie  at 
the  suit  of  a  corporation  aggregate,  as  well  as  by  an  indivi- 
dual (y). 

The  action  will  lie,  also,  although  there  be  but  a  mere 
agreement  for  a  lease  (z).  So  it  will  lie  in  all  cases  where  a 
demise  may  be  implied  (a).  So  it  will  lie,  although  the  plain- 
tiff have  parted  with  the  whole  of  his  interest  to  the  defendant, 
if  he  hare  reserved  a  rent,  and  the  defendant  have  agreed 
to  pay  it  (6) ;  or  it  will  lie  by  the  executor  of  such  as- 
signor (c).  But  it  will  not  lie  by  a  person  merely  claiming 
the  estate,  against  the  occupiers  of  it,  who  have  never 
holden  under  him, — however  good  the  title  of  such  claimant 
may  be  (d). 

Against  whom.~\  Where  there  is  a  demise,  the  action  will 
lie  against  the  tenant,  although  he  may  have  underlet,  and 
the  premises  be  occupied  by  his  undertenant  (<•);  and  it  will 
lie  against  him,  even  for  a  time  his  undertenant  may  have 
holden  over  against  his  consent  (/).  So,  \\h--iv  th>  d 
dam,  in  expectation  of  a  lease  by  indenture,  which  he 
agreed  to  take  from  the  plaintiff,  procured  attornments 
from  some  of  the  tenants,  and  r.  t.md  rent  from  others;  it 
was  holden  that  he  was  liable  to  the  plaintiff,  as  for  use  and 
occupation  (g).  But  if  the  landlord  accept  of  the  under- 
tenant as  his  tenant,  and  <li>train  upon  him  for  rent,  he  can- 
not afterwards  sue  the  original  tenant  in  an  action  for  use  and 
occupation  (A).  The  action  will  lie  also  against  a  person  who 
holds  over  after  the  determination  of  a  demise.  And  where  it ' 


(I)  Birch  T.  Wright,  1  T.  R.  878.  C.  19.     Pollock  tt  al.  T.  Stacev,  10 

ryttl  r.  Paul,  2  Man.  Ac  R.  L»w  J.  1  :t 

303.  (e)  Baker  T.  Ootlittf,  1  Bin*.  N. 

(v)  Barrit  T.  Booker,  18  Moore,  C.  10. 

-•-x  (d)  See  Crippt  r.  Blank,  81).* 

(19)  Rmmnf  T.  JMMU,  a  Ad.  it  El.  By.  480. 

132.  (e)  Bull  T.  Bibbt,  8  T.  B.  387. 

irfert*  T.  Boyd,  81  Uw  Waring  T.  King,  B   MM*,   it  W. 

J.  W,  n.  671. 


(y)  l*a*  »  Ck.  0f  Stckttttr  y.  (/)  I  bin  T.  Bic*ar4to*,9  Ad.  A 

Camp.  4&     Mmyor  of  EL  §40. 

v.  T.//.4  l!,i,K.  T.-..   S,,,,tH-  If]  .\,al   v.  AV.rn/,    2    IT.   fc    J 

mark  Brtdgt  Co.  T.  HUH,  8  Oar.  4  377. 

r/umMU*.  Cook,  8  B.It  A. 

se«  ante,  p.  1M.  n'atU  T.  Atck^on,  •  Binf  . 

,«     S-,,«fr.  ,,.««.  4'',J.      Jlai^.   ItHrtfr,,.   *    11.    it    «. 

!•*.*.  us. 
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appeared  that  the  plaintiff  became  entitled  to  a  cottage  upon 
the  death  of  his  mother,  and  that  the  defendant  resided  with 
the  mother  in  the  cottage  until  her  death,  rent  free,  but  had 
since  continued  in  possession  and  had  paid  no  rent, — it  was 
holden  that  the  plaintiff  might  recover  a  compensation  for  the 
occupation  since  the  death  of  the  mother,  in  an  action  for  money 
had  and  received  (i).  The  action  will  lie,  also,  by  the  lessor 
against  the  assignee  of  the  term.  But  where  the  tenant  as- 
signed all  his  goods,  estate  and  effects  to  trustees,  for  the 
benefit  of  his  creditors,  it  was  holden  that  the  lessor  could  not 
sue  the  trustees  for  use  and  occupation,  without  proving  that 
they  had  actually  occupied ;  and  that  their  merely  putting 
persons  upon  the  premises,  temporarily,  to  take  care  of  the 
goods,  was  not  such  an  occupation  (j) .  So,  if  the  lessee  be- 
come bankrupt,  the  lessor  may  sue  the  assignees  for  use  and 
occupation,  if  they  actually  occupy  (&) ;  but  not  otherwise  (Z). 
So,  the  executors  or  administrators  of  the  lessee,  are  liable,  as 
such,  in  this  form  of  action  (m) ;  but  they  cannot  be  sued  in 
their  individual  capacity,  unless  they  have  had  an  actual  and 
beneficial  occupation  of  the  demised  premises  (n) ;  and  in  that 
case  the  action  will  lie  only  against  such  of  them  as  have  so 
occupied  (o).  As  to  an  action  for  use  and  occupation  against 
a  corporation,  see  Finlay  v.  The  Bristol  and  Exeter  Rail- 
way Co.,  21  Law  J.  117,  ex.;  Lowe  v.  The  London  and 
North  Western  Railway  Co.,  21  Law  J.  361,  qb.  If  part- 
,  ners  become  tenants,  the  whole  of  them  continue  liable  until 
the  determination  of  the  term,  although  one  or  more  may 
have  retired  from  the  partnership  before  that  time  ( p).  But 
if  a  house  or  land  be  let  to  two  persons  jointly,  and  after  the 
determination  of  the  demise  one  of  them  holds  over  without 
the  assent  of  the  other,  an  action  for  use  and  occupation  will 
not  lie  against  the  two,  but  against  the  one  alone  who  held 
over  (q). 

Declaration.']  The  declaration  is  on  contract,  as  for  a 
money  demand,  and  the  form  is  given  in  sched.  B.  to  stat. 
15  &  16  Viet.  c.  76,  No.  9,  10.  The  action  is  transitory,  and 
the  venue  therefore  may  be  laid  in  any  county  (r).  And  it  is 


(i)  Hellier  v.  Sillcox,  19  Law  J.  (n)   Remnant  v.  Bremridge,    2 

295,  qb.  Moore,  94. 

(j)How  v. Kennett,  3  Ad.  &  El.  (o)  Nation  v.  Tozer  et  al.,l  Or. 

659.  M.  &  R.  172. 

(k)  Gibson  v.  Courthope,  1  D.  &  (p)  See  Christy  v.  Tancred.  7 

Ry.  205.    Nash  v.  Tatlock,2H.  Bl.  Mees.  &  W.  127. 

320;  and  see  Lambert  v.  Norrls,  (</)  Draper  v.   Crofts  et  al.,  15 

2  Mees.  &  W.  333.  Law  J.  92,  ex. 

(I)  See  Clarke,  et  ux.  v.  Webb  et  (r}  Egler  v.   Marsden,  5  Taunt. 

al.,  1  Cr.  M.  &  R.  29.  25;  and  see  Mortimer  v.  Preedy,  3 

(m)  See  Atkins  v.  Humphrey  et  Mees.  &  W.  602. 
al.,  15  Law  J.  120,  cp. 
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in  the  declaration  to  state  the  parish,  &C.  where 
the  premises  are  situate,  or  to  give  any  other  local  description 
of  them  (9) ;  although  if  stated,  it  must  be  stated  truly,  other- 
wise the  variance  will  be  fatal  (t).  Nor  is  it  necessary  to  state 
the  particulars  of  the  demise  (u),  or  describe  the  premises 
otherwise  than  generally,  as  divers  messuages,  lands  and  tene- 
ments, or  the  like  (r).  If  the  holding  have  been  under  the 
plaintiff,  it  must  be  so  stated ;  or  if  the  holding  have  been 
under  two,  it  must  be  so  stated,  although  one  of  them  have 
died,  and  the  action  be  brought  by  the  survivor  alone  (ic). 

It  may  be  necessary  to  mention,  that  the  court  will  not 
allow  a  count  in  debt  on  a  demise,  to  be  joined  with  a  count 
for  use  and  occupation,  to  recover  the  same  rent,  where  the 
whole  may  be  recovered  under  the  latter  count  (ar). 


Form  of  Declaration. 

In  the  Queen's  Bench.  defendant  in  this  suit,  for  the  de- 

The day  of ,  A.  D.  18 — .  fendant's  iwe,  by  the  plaintiff's 

Middlesex  to  wit :  J.  S.,  the  plain-  permission,  of  messuages  and  lands 

tiff  in  this  suit,  by  A.  B.,  his  attor-  [or  of  a  fishery]    of  the    plaintiff. 

ney  (or  in  person],  sues  J.  X.,  the     And  the  plaintiff  claims  £ . 


General  Insue. 

In  the  Queen's  Bench. 
The day  of ,  A.D.  18 — 

[The  defendant  by  C.  D.,  his  attorney  [or  in  person],  says  that 
[he  never  wa»  indebted  as  alleged. 


Evidence  for  the  Plaintiff. 


1UV  • 

ats.  1, 
J.S.)1 


•ler  the  general  issue,  tin-  plaintiff  must  prove— 
1 .  That  the  defendant  held  and  occupied  the  premises  under 
him  during:  th«-  time  for  which  rent  is  claimed.     The  words  in 
slat.  1  >,§,  14,//«/e,p.  150,  are,  "  ln-1.1  «T  • 

MM!  it  is  necessary,  by  the  «  \  ,.l.  : 

bring  the  case  within  one  or  other  of  th.'ni.  Where  there 
was  a  parol  demise  for  two  years,  but  the  tenant  ne?er 
entered,  the  court  of  Exchequer  held  he  could  not  be  sued  in 
this  action  as  for  use  and  occupation ;  for  he  neither  held, 


(t)  King  T.  Prater,  0  But,  848.         (r)  King  r.  fW«r,  < 
Kirtland  T.  l>,,,,n*ftt,  1  Taunt.  570.         (tr)  /«r«l  r.  MsMM 

.r     ir./j..,,  >.  r/,,rA,.     ^,,,»r  v.  XA.. 
Cau,»,,»<.  s  ««„,,,  as.-,.  <«)  Jrrfm  ?.  PtOI^,  0  MM*.  * 

(u)   WiHr.ru  v.    ir,,,j,,,f..OT.  H.  W.  43". 
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occupied,  or  enjoyed  the  premises  (a).  So,  where  a  tenant, 
by  a  written  agreement,  had  agreed  to  take  premises  from  a 
future  day,  Patteson,  J.,  held  it  not  sufficient  merely  to  put 
in  and  prove  the  agreement,  but  that  evidence  must  also 
be  given  of  some  occupation  under  it  (6).  But  if  it  be  proved 
that  the  tenant  took  possession,  for  a  time  however  short, 
he  is  liable  to  be  sued  in  this  action  at  all  times  afterwards, 
until  the  end  of  the  term  (c).  And  where  the  defendant 
agreed  to  rent  a  house,  and  sent  in  a  woman  to  clean  it,  and 
workmen  to  paper  one  of  the  rooms  of  it,  this  was  holden  to 
be  sufficient  evidence  of  occupation,  to  go  to  the  jury  (d). 
Gibbs,  C.  J.,  indeed,  is  reported  to  have  said,  in  Whitehead  v. 
Clifford  (e),  that  the  action  for  use  and  occupation  depends 
either  upon  actual  occupation,  or  upon  an  occupation  which 
the  tenant  might  have  had,  if  he  had  not  voluntarily  ab- 
stained from  it.  But  this  seems  to  be  carrying  the  principle 
too  far :  a  demise,  of  itself,  before  entry,  gives  the  tenant 
a  mere  interesse  termini,  a  right  to  enter  and  take  possession, 
but  gives  him  no  estate  whatever  in  the  demised  premises  (/) ; 
and  therefore,  until  entry,  he  cannot  be  said  to  hold,  occupy, 
or  enjoy  the  premises,  within  the  meaning  of  these  words  in 
the  statute. 

Or  in  the  case  of  an  implied  demise  from  year  to  year,  or 
even  at  will,  as  for  instance,  where  land  is  let  for  a  term  of 
years,  and  after  the  expiration  of  the  term  the  tenant  holds 
over,  the  landlord  may  maintain  this  action  against  him  for 
the  time  he  holds  over  (g) ;  and  where  the  original  demise  was 
to  A.  and  B.,  and  at  the  expiration  of  the  term  A.  held  over, 
with  the  assent  of  B.,  it  was  holden  that  both  were  liable,  for 
such  time  as  A.  continued  actually  to  occupy,  but  no  longer  (h). 
So,  if  a  party  be  let  into  possession  of  land,  under  a  contract 
for  the  purchase  of  it,  which  goes  off,  and  he  afterwards  con- 
tinues to  hold,  he  is  liable  in  this  form  of  action  for  a  com- 
pensation for  the  use  and  occupation  of  the  premises,  after  the 
contract  of  sale  had  been  abandoned  (i) ;  but  not  for  the  time 
whilst  the  contract  for  sale  subsisted  (k),  unless  there  be  some 
stipulation  in  the  contract  to  the  contrary.  On  the  other 


(a)  Edge  v.  Str afford,  1  Cr.  &  (g}  Bishop  v.  Howard,  2  B.  & 

J.  391.  Lowe  v.  Ross,  19  Law  J.  C.  100.  Alford  v.  Vickery,  1  Car. 

318,  ex.  Towne  v.  D'Heinrich,  22  &  M.  280  ;  and  see  Waring  v. 

Law  J.  219,  cp.  King  et  al.,  8  Mees.  &  W.  571. 

(ft)  Woolley  v.  Watling,  7  Car.  (h)  Christy  v.  Tancred  et  al.,  9 

&  P.  610.  Mees.  &  W.  438. 

(c)  Jones  v.  Reynolds,  7  Car.  &  (i)  Howard  v.  Shaw,  8  Mees.  & 
P.  335,  and  see  Pinero  v.  Judson  W.  118.    Bull  v.  Cullimore,  2  Cr. 
et  al.,  6  Bing.  206.  M.  &  R-  120. 

(d)  Smith  v.  Torvart,  2  Man.  &  (k)  Hearn  v.  Tomlin,  Peake  192. 
Gr.  841.  Kirtland  v.  Pounsett,  2  Taunt.  145. 

(e)  5  Taunt.  519.  Winterbottom  et  al.  v.  Ingham, 
(/)  Ante,  p.  43.  14  Law  J.  298,  qb. 
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hand,  if  a  man  sell  land,  but  remain  in  possession  of  it,  an 
action  for  use  and  occupation  will  not  lie  against  him.  And, 
therefore,  where  a  tenant  in  common  of  five  houses,  and  occu- 
pying one  of  them,  joined  his  co-tenant  in  the  sale  of  the  five, 
but  continued  to  reside  for  two  years  afterwards  in  the  house 
he  had  occupied  at  the  time  of  the  sale,  it  was  holden  that 
theso  facts  alone  were  not  evidence  of  a  tenancy,  and  that  he 
could  not  be  sued  by  the  purchaser  as  for  use  and  occupa- 
tion (/).  But  if  a  man  enter  under  an  agreement  for  a  lease, 
he  is  tenant  at  will  until  the  lease  is  granted,  or  a  tenancy  from 
year  to  year  can  be  implied ;  and  in  the  meantime,  he  is  liable 
in  this  action  for  the  time  he  has  occupied  (in).  So,  payment 
of  rent  is  a  sufficient  recognition  of  the  right  of  a  landlord  to 
support  an  action  for  use  and  occupation,  although  it  appear 
by  the  plaintiff's  evidence  that  the  defendant  originally  came 
in  under  another  person,  and  that  the  plaintiff  has  but  an 
equitable  title  (n).  So  any  other  admission  of  the  tenancy  by 
the  tenant,  either  express  or  implied,  will  enable  the  landlord 
to  maintain  this  action  against  him  (n).  But  a  judgment,  in 
an  action  by  the  landlord  for  use  and  occupation,  against  A. 
and  B.,  is  no  evidence  in  a  subsequent  action  by  the  landlord 
against  B.  alone,  for  the  use  and  occupation  of  the  same  pre- 
mises for  a  subsequent  period  (p).  So,  if  the  vendor  of  pre- 
mises remain  in  possession  after  the  sale,  it  is  an  adverse 
possession,  and  there  is  nothing  in  it  from  which  a  tenancy 
can  be  implied,  so  as  to  enable  the  vendee  to  sue  the  vendor 
in  an  action  for  use  and  occupation  (q). 

If  there  be  a  demise,  or  an  agreement  for  a  demise,  and 

have  been  no  payment  of  rent,  or  other  matter  from 
which  (independently  of  the  demise  or  agreement)  the  relation 
of  landlord  and  tenant  between  the  parties  may  be  implied, 
the  demise  or  agreement  may  t>e  proved  in  the  ordinary  way. 
And  if  it  appear,  either  from  the  examination  or  cross-exam- 

i  «.f  tin-  plaintiff's  witnesses  (r),  and  not  merely  from 
evidence  on  the  part  of  the  defendant  («),  that  such  demise  or 
agreement  was  in  writing,  it  must  be  produced  and  proved  In 


(0  Tew  T.  Janet,  14    Law  J.  (q)  T*»  T.  Jcm»,  IS  MM*.  Ac  W. 

W,  ex.  19 ;  14  Law  J.  04,  01. 

(«•)  K inland     T.    Pounirtt,     9  (r)  Martton  v.  DMA,  7  C*f .  4 
144,  per  P»rk,  B. 

I'ollv  »•  /twc,  11  Ad.  *  El.  706.     X.  r.  Mtrtkyr   Tkfr, 

SS6.  Ac  A.I.  Vl».      li.   T      \\rnn,,!,.    U    \,\. 

(o)  Panttm  T.  /OHM.  9  Canp.  A    El.  314.    Fnm  ».  OrtfWk*  6 

<  *.  J<mu,  S  Ctr.  *  Bin*.  MS. 

P.  A79.    HUl  v.  Snmm,  6  MM.  fc  («)  N.  v.  Porfttow,   4  B.  A  Ad. 

Or.  >ti.  Nt      />„  i.   t-h,,,.,,n,n.  :.   !*.«!. 

(p)  CftHrfteT.  ToncrW.OlUM.  *».    Itanwr  ».  ,U*f*M»,  1  Cat-. 

«c  w.m  \-  \:  m-.     n,<,i  T.  />„-„.  ?  H  A- 
C.S81. 
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the  regular  way,  being  duly  stamped  (w) ;  otherwise  the 
plaintiff  will  be  nonsuit.  If,  on  the  other  hand,  the  demise 
be  merely  verbal,  although  the  tenant  is  to  hold  on  the  same 
terms  as  another  who  holds  under  a  demise  in  writing  (v),  or 
upon  terms  mentioned  in  any  other  written  instrument  («?), 
it  is  not  necessary  to  produce  or  prove  the  written  instrument. 
So,  if  the  lease  or  agreement  have  been  prepared,  but  not  exe- 
cuted by  the  defendant,  it  is  not  necessary  to  produce  or  prove 
it  (a?). 

But  if  an  occupation  by  the  defendant,  be  proved  by  parol 
evidence  (y] ,  and  parol  evidence  be  also  given  of  payment  of 
rent  for  the  premises  by  the  defendant  to  the  plaintiff  (2),  or 
of  any  admission  of  the  tenancy,  express  or  implied,  by  the 
defendant  (a),  so  as  to  prove  the  relation  of  landlord  or  tenant 
between  them,  it  is  immaterial  whether  the  holding  be  under 
a  written  instrument  or  not ;  or  if  it  be,  the  plaintiff  shall  not 
be  nonsuit  for  not  producing  it. 

If  the  plaintiff  claim  as  assignee  of  the  reversion, — then 
after  proving  the  tenancy  of  the  defendant  under  the  assignor, 
he  must  prove  his  derivative  title. 

2.  The  plaintiff  must  prove  the  amount  of  compensation  he 
ought  to  have,  for  the  use  and  occupation  of  the  premises, 
during  the  time  for  which  he  alleges  rent  to  be  due.  If  there 
be  any  demise  or  agreement  (not  under  seal)  wherein  a  certain 
rent  has  been  reserved, — by  stat.  11  G.  2,  c.  19,  s.  14,  the  plain- 
tiff" may  make  use  thereof  as  an  evidence  of  the  quantum  of 
the  damages  to  be  recovered  (&)."  And  this,  although  such 
demise  or  agreement  be  void  by  the  statute  of  frauds  (c),  or 
otherwise.  And  the  plaintiff  must  show  that  the  rent  was 
due,  according  to  the  terms  of  it.  And,  therefore,  where  it  ap- 
peared that  the  premises  were  let  to  the  defendant  at  the  rent 
of  120Z.  a  year,  fora  year  certain  from  the  25th  March,  1844, 
and  from  thence  until  determined  by  a  six  months'  notice,  ex- 
piring at  any  quarter  of  a  year,  and  use  and  occupation  being 
brought  for  the  quarter  ending  the  25th  December,  1845,  it 
was  holden  that  the  action  would  not  lie,  for  the  rent  was 
payable  yearly,  and  not  quarterly  (d).  But  where  the  action 
was  brought  for  use  and  occupation  of  a  farm,  taken  under 
an  agreement,  which  had  never  been  signed  by  the  defendant, 


(«)  Brercer  v.  Palmer,  8   Esp.  (y)  See  R.v.Holy  Trinity,  Hull, 

213.  7B.  &C.611. 

(t?)  Drant  v.  Broron,  3  B.  &  C.  (z)  Dolby  v.  Ives,  11  Ad.  &  El. 

665.     Turner  v.  Power,  7  B.  &  C.  335. 

625.  (a)  Vide  supra. 

(n>)  Hey  v.  MoorTwuse,  6  Bing.  (&)  Vide  ante,  p.  156. 

N.  C.  52.  (c)  De  Medina  v.  Poison,  Holt, 

(x)  Hawking  v.  Warre,  5  D.  &  47. 

R.  512.    Doe  v.  Cartwright,  8  B.  (d)  Collett  v.  Curling,  16  Law  J. 

&  A.  326.  390,  qb. 
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and  the  terms  of  which  had  not  been  fulfilled  by  the  plaintiff, 
it  was  holdt-n  that  the  jury  might  ascertain  the  value  of  the 
farm,  without  reference  to  the  rent  reserved  by  the  agree- 
ment (e ).  So,  where  the  defendant  continued  to  hold  lodgings 
beyond  the  time  for  whicli  he  had  originally  taken  them,  it 
was  holden  that  the  new  holding  was  not  of  necessity  to  be 
deemed  to  be  on  the  same  terms  as  the  former  holding,  but 
that  the  jury  might  give  a  larger  sum,  if  from  circumstances 
thry  thought  the  landlord  ought  to  have  it  (/).  Also,  if  there 
have  been  no  agreement  between  the  parties,  fixing  the  rent  to 
be  given  for  the  premises,  in  that  case  the  plaintiff  must  prove 
by  witnesses  the  sum  for  whicli  they  could  reasonably  be  let  to 
a  tenant,  or,  if  the  defendant  have  previously  paid  rent  for 
them,  the  amount  of  rent  that  he  paid. 


Evidence  for  the  Defendant. 

The  defendant  under  the  general  issue  may  disprove  every 
thing  which  the  plaintiff  is  bound  to  prove.  He  may  prove 
that  the  premises  were  let  to  him  by  deed  (</).  And  where  an 
action  was  brought  against  a  man  for  the  use  and  occupation 
of  lodgings  by  H.  his  wife,  a  plea  that  H.  was  not  hia  wife, 
was  holden  bad  on  special  demurrer,  as  amounting  to  the 
general  issue  (h).  He  may,  it  should  seem,  prove  that  the 
plaintiff  brought  an  ejectment  against  him  for  the  same  pre- 
mises, and  that  the  present  action  is  for  rent  alleged  to  have 
accrued  subsequently  to  the  date  of  the  title  in  the  writ 
of  ejectment  (t).  He  may  also  take  advantage  of  any  vari- 
ance between  the  plaintiff's  proofs,  and  the  statement  in 
the  declaration  (ft).  But  this  is  no  longer  of  much  importance, 
as  the  judge  may,  and  will  generally,  allow  of  the  record  being 
amended,  so  as  to  make  it  correspond  with  the  evidence.  And 
where  the  declaration  described  the  premises  as  a  messuage, 
land,  and  premises,  with  the  appurtenances,  and  the  evidence 
was  of  a  demise  of  a  messuage  and  land,  together  with  ' '  the  fur- 
niture, utensils,  and  implements  :"  the  court  held  this  to  be  no 
variance  ;  because  the  rent  issued  out  of  the  realty  only,  and  not 
out  of  the  furniture,  dec.  (/).  In  this  last  case,  the  form  of 
action  was  debt  ,<  iple  of  the  decision  is 

equally  applicable  to  the  action  for  use  and  occupation. 


(«)  TomUntm  T.  Day,  S  Brod.         (A)  Sinclair  T.  JfofMy,  g  Cktt. 

(/)  JB*or  v.  1T<U«m,Cir.&  M.        (I)  Bw  ««/«.  p.  1M. 
404.  <*)  8M  /torn    of  B**Uttr  T. 

(•)  8wllO.«,c.l9,».14,  ante,     PMTW,  I  Ou».  460. 

P.  150.  /-  r.,r,,,;ii  ,.;,„•*,„*..,.  mi. 

JcC.961. 
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If  the  premises  were  let  to  the  defendant  at  a  rent  payable 
at  certain  periods,  and  before  any  rent  was  due,  or  before  the 
rent  sought  to  be  recovered  became  due,  the  plaintiff  evicted 
him ;  this  is  a  good  defence  under  the  general  issue,  because 
the  defendant  ceased  to  hold  or  occupy  the  premises  before 
any  rent  became  due  for  them ;  and  a  special  plea  to  this  effect 
would  be  bad  on  special  demurrer,  as  amounting  to  the  general 
issue  («).  So  if  he  be  evicted  from  part,  and  he  thereupon  give 
up  the  residue,  this  is  a  complete  defence  as  to  the  whole  (ft) ; 
but  if,  instead  of  giving  up  the  residue  he  retain  it,  he  will 
then  be  liable  to  pay  for  it,  on  a  quantum  meruit  (c).  Where 
a  tenant  from  year  to  year,  at  a  rent  payable  half-yearly, 
quitted  at  the  end  of  the  current  year,  without  giving  any 
notice ;  and  the  landlord,  before  the  end  of  the  next  half-year, 
re-let  the  premises  to  another  tenant:  this  was  holden  to 
amount  to  an  eviction,  and  that  the  landlord  could  not  main- 
tain this  action  against  the  first  tenant,  to  recover  any  rent 
accruing  subsequently  to  the  time  when  he  quitted  (d ).  But 
the  landlord's  merely  putting  up  a  bill  upon  the  premises,  for 
the  purpose  of  letting  them,  will  not  pi'event  him  from  recover- 
ing (e).  So,  where  A.  let  lands  to  B.,  and  B.  underlet  to 
others,  and  A.  gave  notice  to  quit  to  the  undertenants,  in  con- 
sequence of  which,  one  of  them  quitted  the  lands  occupied  by 
him,  and  they  remained  un tenanted  for  a  whole  year;  B.  then 
relet  them :  it  was  holden  that  A.  could  not  recover  from  B. 
the  rent  of  the  unoccupied  premises  for  the  time  they  were  so 
unoccupied ;  for  his  conduct,  in  giving  notice  to  quit,  amounted 
to  an  eviction  (/).  If  the  tenant  have  been  evicted  by  a  stranger, 
and  have  paid  the  rent  to  him,  this  will  be  a  defence;  if  the 
payment  were  of  rent  due  at  the  time  of  the  eviction,  the 
defence  must  be  specially  pleaded  (g) ;  but  if  the  action  be  for 
rent  accruing  subsequently,  it  may  be  given  in  evidence  under 
the  general  issue  (/&)• 

But  it  must  be  observed,  that  in  this  action,  as  well  as  every 
other,  a  lessee  will  not  be  allowed  to  dispute  or  impugn  the 
title  of  his  landlord,  from  whom  he  received  possession  of  the 
premises  in  question  (i) :  he  may  show  that  his  title  has  ex- 
pired (k),  or  that  before  the  accruing  of  the  rent  for  which  the 


(a)  Prentice  v.  Elliot,  5  Mees.  &  (g)  Newport  v.  Harley,  14  Law  J. 
W.  606.  242,  qb. 

(b)  Smith  v.  Raleigh,  3  Camp.  (h)  Selby  v.  Bromne,  14  Law  J. 

513.  307,  qb. 

(c)  Stokes  v.  Cooper,  3  Camp.  (i)  Fleming  v.  Gooding,  10  Bing. 

514,  n.  549.    Rennie  v.  Robinson,  1  Bing. 

(d)  Hall  v.  Burgess,  8  D.  &  Ry.  147.     Cooke  v.  Loxley,  5  T.  R.  4. 
67.  Balls  v.   Westwood,  2  Camp.   11. 

(e}  Redpath  v.  Roberts,   3  Esp.  Dolby  v.  lies,  11  Ad.  &  El.  335. 

255.  (A)  Neave  v.  Moss,  1  Bing.  360. 

(/)  Burn  v.  Phelps,  1  Stark.  94.  England  v.  Slade,  4  T.  R.  682.    Doe 
v.  Eamsbottom,  3  M.  &  S.  516. 
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action  is  brought,  the  landlord  sold  or  assigned  his  interest  in 
the  premises  to  another  (/);  but  he  will  not  be  allowed  to 
dispute  the  title  of  him  from  whom  he  obtained  possession  of 
the  demised  premises.  If,  however,  the  action  be  brought  by 
an  assignee  of  the  reversion,  the  defendant  may  dispute  his  [v 
derivative  title  (in}.  And  where  the  tenant  did  not  receive 
possession  from  the  plaintiff,  but  merely  attorned  to  him 
during  hi-  tenancy,  he  is  not  thereby  estopped  from  disputing 
•>,  for  ho  may  by  mistake  have  attorned  to  a  person 
who  has  no  title  (n).  And  it  should  seem  that  he  may 
avail  himself  of  this  defence  under  the  general  issue.  Nil 
habuir  <>-ntis  is  no  plea  in  an  action  for  use  and 

occupation  (o). 

Where  there  has  been  no  demise,  the  defendant,  under  the 
general  issue,  may  give  in  evidence,  that  the  premises  he  occu- 
pied were  burnt  down  ;  and  this  will  be  a  good  defence  as  to 
so  much  of  the  rent  as  accrued  after  the  fire,  but  not  as  to  rent 
due  up  to  that  time(p).  But  in  strictness  it  is  no  defence, 
where  there  has  been  a  demise  (q). 

Also,  it  was  holden,  in  one  case,  that  where  a  man  lets  a 
.  he  impliedly  undertakes  that  it  is  habitable,  and  free 
from  any  serious  nuisance;  and  therefore,  where  a  tenant, 
upon  entering  into  possession  of  a  furnished  house,  found  it 
u£s  that  it  was  impossible  to  dwell  in  it,  and 
left  it,  it  was  holden  that  be  was  liable  to  pay  only  for  the  time 
be  actually  occupied  (r).  But  the  authority  of  this  case  has 
since  been  very  much  shaken  ;  and  it  has  been  holden  that  at 
all  events,  if  the  house  be  let  upon  lease,  there  is  no  such  im- 
plied warranty  (*).  And  the  better  opinion  seems  to  be,  that 
the  only  implied  agreement  upon  the  part  of  the  landlord,  is  > 
for  quiet  enjuyiiieiit,  in  the  ordinary  legal  sense  of  that 
term  (t). 

:•«?  a  tenant  held  a  shop  and  house  from  year  to  year, 
and  the  lessor,  shortly  before  .Mi<lMinimcr-day,  having  put  in 
workmen,  with  the  tenant's  consent,  t<>  repair  the  party-wall. 
the  inconvenience  was  so  great,  that  all  the  tenant's  lodgers 
left  him,  and  the  tenant  was  obliged  to  procure  lodgings  Pitt 
where  for  himself  and  his  family  ;  ho  paid  hi*  rent  up  t«  Mid- 

ID  Doe  T.  Wat«m,  *  Btsrk.  SSO.        (p)  fee  Pack*-  T.  GibMtu,  1  »  •  H. 

4.M 


(M)  PkUUp*i.  POTM,ftB.*C.         (q)  linker    ».    Holtsapfftll,     4 
443.  Taunt  16.    Izon  T. 

(»)  Cbmtofc  rt  al.i.  OttrwII,  8     N.  C.  001. 
B.    It    C.   476,  471.     Grarcnor   T.         (r)  Sn.itk  v.  MarmUt.ltl**  J. 

.  *  \ 


cfa/.,  lBln*.3*.    Ore-  8S».  ei  ;  11  Men.  * 

y  >.   /*,„/,„   ,r  ,,\  .       I:      ,     J74  :  l)    H,,n  r.   ir,i,,/*,,r,  H  M,«.* 

a*dMt*0rt.ttt."9scUMOt.t'  \\..-. 

(0)  J>iru».   H  •     ».  1    '.'.  pw    I'ark*.    D.    19 

CWrfU  it  mL  T.  tfjttfy,   1  Bittf.  Mtet.lc  W.  86. 
N.  C.  IS. 
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summer,  and  continued  the  shop  until  the  5th  July  following, 
when  he  quitted  without  notice  :  the  court  held  that  as  he  had 
no  beneficial  occupation  after  Midsummer,  an  action  for  use 
and  occupation  could  not  be  maintained  against  him  for  rent 
accruing  subsequently  to  that  time  (v).  So,  where  the  house 
was  not  in  such  a  reasonable  and  decent  state  of  repair,  as  to  be 
fit  for  comfortable  occupation,  this  was  holden  to  be  a  good 
answer  to  a  claim  for  rent(wj).  So,  where  the  defendant 
rented  premises  under  a  written  agreement  for  three  years,  but 
quitted  them  at  the  end  of  six  months,  the  house  for  want  of 
sufficient  drainage,  proving  unwholesome,  noisome,  offensive, 
and  unfit  for  habitation ;  the  plaintiff  promised  to  build  a 
sewer,  to  remedy  the  defect,  but  never  did  so :  in  an  action 
afterwards  brought  by  him  for  use  and  occupation,  to  recover 
rent  accruing  subsequently  to  the  tenant's  quitting,  Bayley,  B., 
held  that  if  the  defendant  made  out  to  the  satisfaction  of  the 
jury,  that  the  premises  were  noxious  and  unwholesome  to 
reside  in,  and  that  this  state  arose  from  no  default  or  neglect 
of  his  own,  but  from  some  cause  over  which  he  had  no  control, 
or  none  except  at  an  extravagant  or  unwarrantable  expense, 
he  was  not  bound  to  remain ;  he  was  not  bound  to  make  a 
sewer,  and  if  nothing  else  could  keep  the  house  wholesome, 
he  was  justified  in  quitting  it  (x).  So,  where  in  an  action  for 
the  use  and  occupation  of  a  house,  the  tenant  paid  into  court 
the  amount  of  the  rent  up  to  Midsummer,  and  proved  that  on 
the  Sunday  before  Midsummer-day  the  wall  of  the  privy  gave 
way,  and  the  filth  from  it  flowed  into  the  kitchens,  so  as  to 
render  them  uninhabitable ;  that  he  immediately  looked  out 
for  other  premises,  but  was  not  able  to  remove  for  six  weeks 
afterwards  :  Ld.  Denman,  C.  J.,  said  that  he  would  put  it  to 
the  jury,  whether  the  premises  were  fit  for  proper  and  com- 
fortable occupation  after  Midsummer-day,  and  whether  the 
defendant  had  bond  fide  quitted  them  as  soon  as  he  could  pro- 
cure others ;  whereupon  the  plaintiff  elected  to  be  nonsuit, 
and  the  court,  in  the  following  term,  refused  to  set  aside  the 
nonsuit  and  grant  a  new  trial  (?/).  But  the  landlord  being 
under  an  implied  agreement  to  repair  and  not  doing  so,  will 
not  justify  the  tenant  in  quitting  before  the  determination  of 
the  demise ;  he  may  have  his  remedy  upon  the  agreement  (z). 
Also,  if  the  landlord,  by  any  misconduct  upon  his  part, 
render  the  occupation  of  the  tenant  so  uncomfortable,  that  he 
is  obliged  to  quit  the  premises,  and  seek  a  residence  elsewhere, 


(v)  Edwards  v.   Hetherington,  (?/)  Cowle  v.  Goodwin,  9  Car.  & 

7D.&Ry.  117.  P.  378. 

(n?)  Salisbury    v.    Marshall,    4  0)  Surplice  v.  Farnsrcorth,   18 

Car.  &  P.  05.     '  Law  J.  215,  cp. 

(x)  Collins  v.  Barrow,  1  Moody 
&  B.  112. 
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it  should  seem  that  he  could  not  afterwards  recover  in  an  action 
for  use  ami  occupation  of  the  premises  after  the  defendant  had 
quitted  them  («). 

And  lastly,  the  defendant  may  prove  that  before  any  part  of 
the  rent  became  due,  he  surrendered  the  premises  in  question 
to  the  plaintiff,  and  that  the  plaintiff  accepted  of  the  surrender. 
And  where,  in  the  middle  of  a  quarter,  the  landlord  accepted 
the  key  of  the  demised  premises  from  the  tenant,  under  a  parol 
agreement  that  upon  her  giving  up  possession,  the  rent  should 
cease  ;  and  she  never  afterwards  occupied :  it  was  holden  that 
the  landlord  could  not  recover,  as  for  use  and  occupation,  for 
a  time  subsequent  to  the  tenant's  giving  up  the  key  (b).  And 
in  a  subsequent  case,  where  apartments  in  a  house  were  let  to 
a  tenant  for  a  year,  at  a  rent  payable  quarterly,  and  during  a 
current  quarter,  upon  some  dispute  between  them,  the  tenant 
told  the  landlord  bhe  should  quit  the  lodging,  to  which  the 
landlord  assented,  and  on  the  tenant's  leaving,  accepted  pos- 
session of  the  rooms  :  it  \vas  hohlen  that  the  landlord  could 
not  recover  rent,  either  for  the  whole  of  the  quarter,  or  even  for 
that  portion  of  it  which  had  elapsed  before  the  tenant  quitted  : 
for  the  tenancy  being  put  an  end  to  Lefore  any  rent  became 
due,  none  was  payable  (c). 

If  the  defendant  would  prove  that  he  has  paid  the  rent,  he 
must  plead  the  payment  specially  (d). 


Special 

it  t»  (mother.']  The  defendant  may  plead  that  he 
assigned  his  interest  in  the  dnnSrd  premises  to  another,  and 
that  the  plaintiff  accepted  that  other  pri>on  as  tenant  in  hi* 


•Klmit.]  The  bankruptcy  and  certificate 

of  the  defendant  are  of  course  a  good  answer  i<>  tin-  action,  a* 
far  as  respects  the  rent  due  at  the  date  of  the  fiat  (/).  But  as 
to  rent  accruing  subsequently,  the  certificate  is  no  !>ar,  !>nt  the 
bankrupt  remain*  liable  (g),  unless  the  assignee*  accept  the 
lease ;  or,  if  they  decline  it,  then,  unless  the  bankrupt,  within 
fourteen  days  after  be  has  had  notice  thereof,  shall  have  de- 
livered up  the  lease  or  •greenn  nt,  un-l.-r  which  he  held,  to  the 
!•**,*•.(*). 

(a)  8«t   Kirkman   v.   J err  it,  1          («)  H*#    Turner   v.    Hard**.    0 
Dow).  <jr«.  per  Coler. 

(b)  WkiltMtad    T.    Clifford,    ft         (/;  12  Ic  IS  Vlrt.  c.  108,  ..  800. 
MS.  ,*t  r.  Wilton  ft  »L,  •  Bart, 

911. 

.'  k  IS  Vlrt.  e.  100.  ..  14ft. 
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Conditional  renting,  and  condition  not  performed.]  If  the 
agreement  to  pay  rent,  on  the  part  of  the  tenant,  be  conditional 
merely  upon  the  landlord  doing  something  to  the  premises, 
such  as  furnishing  them,  or  the  like, — if  the  landlord  have  not 
complied  with  the  condition,  this  will  be  a  good  plea  in  bar  to 
the  action,  for  the  rent  does  not  begin  to  accrue  until  the 
condition  has  been  performed  (i). 

Distress  for  the  same  rent.]  That  the  rent  sought  to  be 
recovered  has  been  already  levied  by  distress,  is  a  good  plea  to 
the  action.  But  where  it  was  pleaded  that  the  plaintiff, 
before  action  brought,  had  taken  and  detained,  as  a  distress 
for  the  rent,  goods  of  sufficient  value  to  satisfy  the  same : 
the  plea  was  holden  bad,  for  not  showing  that  the  rent  was 
satisfied  (*). 

Illegality,  #c.]  If  the  premises  be  let  knowingly  for  an 
illegal  purpose,  the  landlord  cannot  maintain  use  and  occupa- 
tion for  the  rent.  And  therefore,  where  premises  were  let 
knowingly  for  the  purpose  of  carrying  on  a  trade  prohibited  by 
statute,  it  was  holden  that  the  party  letting  them  could  not 
recover  the  rent  due  for  them,  even  although  the  trade,  in  fact, 
was  not  afterwards  carried  on  there  (Z).  So,  if  the  premises 
were  let  for  an  immoral  purpose, — if  for  instance,  a  person  let 
a  house  to  a  woman  for  the  purpose  of  prostitution  (?«),  or 
allow  her  to  remain  in  his  house  after  he  knows  that  she  uses 
it  for  that  purpose  (n),  he  cannot  recover  the  rent  as  for  use 
and  occupation.  But  if  a  man  let  lodgings  to  a  prostitute, 
although  known  to  him  to  be  so,  yet  if  she  receive  her  visitors 
elsewhere,  it  will  not  prevent  him  recovering  his  rent  (0). 

Mortgagee,  notice  and  claim  of.]  If  the  landlord  have  mort- 
gaged his  reversion,  and  the  mortgagee  have  given  notice  to 
the  tenant  to  pay  the  rent  to  him  :  this  will  be  a  good  defence 
to  an  action  by  the  landlord  for  use  and  occupation  j  and  if 
the  action  be  for  rent  which  accrued  due  before  the  notice,  the 
defence  must  be  specially  pleaded ;  but  if  for  rent  due  after 
the  notice,  it  may  be  given  in  evidence  under  the  general 
issue  (p). 


(O  See  Mechelen\.  Wallace,  7         (o)  Appleton  v.  Campbell,  2  Car. 

Ad.  &  El.  54,  n.  &  P.  347.     Crisp,  v.  Churchill,  1 

(k)  Lear  v.  Edmonds,  1  B  &  A.  B.  &  P.  840,  cit. 
157.  (p)   Waddilove   v.    Bnrnett,    2 

(Z)  Gas  Light  Co.  v.  Turner,  9  Bing.  N.  C.  538;  and  Salmon  et  al. 

Law  J.  336,  ex.  v.  Matthews,  8  Mees.  &   W.  827. 

(ni)  Girarday  \.  Richardson,  1  But  see  Wilton  v.  Dunn,  21  Law  J . 

Esp.  13.  60,  qb. 

(n)  Jennings  v.    Throgmorton, 
Ry.  &M.251. 
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Payment.]  If  the  defendant  would  set  up  as  a  defence  to 
the  action  that  he  has  paid  the  rent,  he  must  plead  the  pay- 
ment in  the  ordinary  way  (q).  The  jury  otherwise  cannot 
give  the  defendant  the  benefit  of  the  payment,  although  it  ap- 
pear from  the  evidence  that  the  plaintiff  has  admitted  it  (r) . 

The  following  may  be  the  form  of  the  plea : — 

In  the  Queen's  Bench.  ney,  [or  in  person]  says  that  before 

The day  of ,  A.D.  18 — .     action  he  satisfied  and  discharged 

The  defendant,  by  C.D.,  his  attor-     the  plaintiff's  claim  by  payment. 


SECTION  III. 
Ejectment  against  a  Tenant  for  Non-payment  of  Rent. 


In  what  case*,  p.  1G9. 

Proceedings  when  stayed, 
p.  170. 

Judgment  for  default  of  ap- 
pearance, p.  170. 

Relief  in  equity,  p.  170. 


When  tenant  finally  barred, 

p.m. 

Summary  mode  of  obtaining 
possession,  for  non-pay- 
ment of  rent,  p.  171. 


In  what  wwat.]  By  stat.  15  &  16  Viet.  c.  70,  8.  210,  in  all 
between  landlord  and  tenant,  as  often  as  it  shall  happen 
that  one  half  year's  rent  shall  be  in  arrear,  and  the  landlord 
or  lessor,  to  whom  the  same  is  due,  hath  right  by  law  to 
re-enter  for  the  non-payment  thereof,  such  landlord  or  lessor 
•hall  and  may,  without  any  formal  demand  or  re-entry,  serve 
a  writ  nt  for  the  recovery  of  the  demised  premises, 

— or,  in  case  the  same  cannot  be  legally  served,  or  no  tenant 
be  in  actual  possession  of  the  premises,  then  such  landlord  or 
lessor  may  affix  a  copy  thereof  upon  the  door  of  any  demised 
messuage, — or,  in  case  such  action  in  ejectment  shall  not  be  for 
the  recovery  of  any  messuage,  then  upon  some  notorious  place 
land*,  tenements,  or  hereditaments  comprised  in  such 
writ  in  ejectment,  and  such  affixing  shall  be  deemed  legal 
service  thereof;  which  service  or  affixing  such  writ  in  > 
ment,  shall  stand  in  the  place  and  stead  of  a  demand  and  re- 

thl  landlord's  riu'ht  of  entry  accrue  in  or  after  Hilary  or 

•y  term,  he  may,  within  ten  days  afterwards,  in  all  cases 

where  the  land,  *c.,does  not  lie  in  London  or  Middlesex,  serve 

the  tenant  with  a  writ  of  ejectment,  requiring  him  to  appear 

within  ten  day*  after  service ;  and  the  landlord  in  such  a  ease 


(?)  to  1  Area,  M.  P.  178;  sad         (r)  Unity  T.  Poldt*.  8   Do«l 
•Ma8cotttN.R.487.  780. 

t 
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shall  give  six  clear  days'  notice  of  trial  before  the  commission 
day  (c). 

Proceedings  ivhen  stayed.}  If  the  tenant  or  his  assignee  do 
or  shall,  at  any  time  before  the  trial  in  such  ejectment,  pay  or 
tender  to  the  lessor  or  landlord,  his  executors  or  adminis- 
trators, or  his  or  their  attorney  in  that  cause,  or  pay  into  the 
court  where  the  same  cause  is  depending,  all  the  rent  and 
arrears,  together  with  the  costs,— then  and  in  such  case  all 
further  proceedings  on  the  said  ejectment  shall  cease  and  be 
discontinued ;  and  if  such  lessee,  his  executors,  administrators 
or  assigns,  shall,  upon  such  proceedings  as  aforesaid,  be 
relieved  in  equity,  he  and  they  shall  have,  hold,  and  enjoy  the 
demised  lands,  according  to  the  lease  thereof  made,  without 
any  new  lease  (d). 

Judgment  for  default  of  appearance.'}  In  case  of  judgment 
against  the  defendant  for  non-appearance,  if  it  shall  be  made 
appear  to  the  court  where  the  said  action  is  depending,  by  affi- 
davit, or  be  proved  upon  the  trial  in  case  the  defendant  ap- 
pears, that  half  a  year's  rent  was  due  before  the  said  writ  was 
served,  and  that  no  sufficient  distress  was  to  be  found  on  the 
demised  premises,  countervailing  the  arrears  then  due,  and 
that  the  lessor  had  power  to  re-enter, — then  and  in  every  such 
case  the  lessor  shall  recover  judgment  and  execution,  in  the 
same  manner  as  if  the  rent  in  arrear  had  been  legally  demanded, 
and  a  re-entry  made  (e). 

Where  the  affidavit  stated  that  three  quarters'  rent  was  in 
arrear,  and  that  there  was  no  sufficient  distress  to  countervail 
the  arrears  due, — it  was  holden  sufficient  (/). 

But  if  the  defendant  appear,  and  at  the  trial  he  obtain  a 
verdict  or  the  claimant  be  nonsuit,  the  defendant  shall  have 
his  costs  (g). 

Relief  in  equity.}  In  case  the  said  lessee,  his  assignee,  or 
other  person  claiming  any  right,  title,  or  interest,  in  law  or 
equity,  of,  in,  or  to  the  said  lease,  shall,  within  the  time  afore- 
said (ft),  proceed  for  relief  in  any  court  of  equity, — such  per- 
son shall  not  have  or  continue  any  injunction  against  the  pro- 
ceedings at  law  on  such  ejectment,  unless  he  does  or  shall, 
within  forty  days  next  after  a  full  and  perfect  answer  shall  be 
made  by  the  claimant  in  such  ejectment,  bring  into  court,  and 
lodge  with  the  proper  officer,  such  sum  and  sums  of  money  as 


(c)  15  &  16  Viet.  c.  76,  s.  217.         (/)  Cross  v.  Jordan,  22  Law  J. 
See  this  section  given  more  fully,     70,  ex.,  overruling  Doe  d.  Powell  v. 
post,  p.  225.  Roe,  9  Dowl.  548. 

(d)  Id.  s.  212.  (g)  15  &  16  Viet.  c.  76,  s.  210. 

(e)  Id.  6.  210.  (h)  In  Sect.  211,  post,  p.  171. 
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the  lessor  or  landlord  shall  in  his  answer  swear  to  be  due  and 
in  arrear  over  and  above  all  just  allowances,  and  also  the 
costs  taxed  in  the  said  suit,  there  to  remain  till  the  hearing  of 
the  cause,  or  to  be  paid  out  to  the  lessor  or  landlord  on  good 
security,  subject  to  the  decree  of  the  court ; — and  in  case  such 
proceedings  for  relief  in  equity  shall  be  taken  within  the  time 
aforesaid,  and  after  execution  is  executed,  the  lessor  or  landlord 
shall  be  accountable  only  for  so  much  and  no  more  as  he 
shall  really  and  bond  fide,  without  fraud,  deceit,  or  wilful 
neglect,  make  of  the  demised  premises  from  the  time  of  his 
entering  into  the  actual  possession  thereof;  and  if  what  shall 
be  so  made  by  the  lessor  or  landlord  happen  to  be  less  than  the 
rent  reserved  on  the  said  lease,  then  the  said  lessee  or  his  as- 
signee, before  he  shall  be  restored  to  his  possession,  shall  pay 
such  lessor  or  landlord,  what  the  money  so  by  him  made  fell 
short  of  the  reserved  rent  for  the  time  such  lessor  or  landlord 
held  the  said  lands  (t). 

When  tenant  finally  barred.']  In  case  the  lessee  or  his  as- 
signee,  or  other  person  claiming  or  deriving  under  the  said 
lease,  shall  permit  and  Differ  judgment  to  be  had  and  recovered 
on  such  trial  in  ejectment,  and  execution  to  be  executed  thereon, 
without  paying  the  rent  and  arrears,  together  with  full  costs,  and 
without  proceeding  for  relief  in  equity  within  six  months  after 
such  execution  executed, — then  and  in  such  case  the  said 
lessee,  his  assignee,  and  all  other  persons  claim  ini:  and  deriving 
under  the  said  lease,  shall  be  barred  and  foreclosed  from  all 
relief  or  remedy  in  law  or  equity,  (other  than  by  bringing  error 
for  reversal  of  such  .  case  the  same  shall  be  er- 

roneous,) and  the  said  landlord  or  le»or  shall  from  thenceforth 
hold  the  said  demised  premises  discharged  from  such  lease  ; — 
•  led  that  nothing  herein  contained  shall  extend  to  bar  the 
right  of  any  mortgagee  of  such  lease,  or  any  part  thereof,  u  1m 
shall  not  be  in  possession,  so  as  such  mortgagee  shall  and  do, 
within  six  months  after  such  judgment  obtained  and  execution 
executed,  pay  all  rent  in  arrear,  and  all  costs  and  damages 
•attained  by  such  lessor  or  person  entitled  to  the  remain' 
reversion  as  aforesaid,  and  perform  allti  -sand  agree- 

ments which,  on  tin-  part  and  behalf  of  the  first  lessee,  are  and 
ought  to  be  performed  (k).  t 


Summary  mods  of  obtaining  Powtrion  of  Premise*,  for 
Non-payment  of  I 

In  what  cat*,  and  how.]  If  any  tenant  holding  lands,  tene- 
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meats  or  hereditaments  at  rack  rent,  or  where  the  rent  reserved 
shall  be  full  three-fourths  of  the  yearly  value  of  the  demised 
premises,  who  shall  be  in  arrear  for  one  year's  rent  [or  half  a 
year's  rent  (Z),]  shall  desert  the  demised  premises,  and  leave 
the  same  uncultivated  or  unoccupied,  so  as  no  sufficient  dis- 
tress can  be  had  to  countervail  the  arrears  of  rent :  two  justices 
of  the  peace  of  the  county,  riding,  &c.,  having  no  interest  in  the 
demised  premises,  may,  at  the  request  of  the  lessor  or  landlord, 
or  his  bailiff  or  receiver,  go  upon  and  view  the  same,  and  affix 
upon  the  most  notorious  part  of  the  premises  notice  in  writing 
on  what  day  (at  the  distance  of  fourteen  days  at  the  least)  they 
will  return  to  take  a  second  view  thereof;  and  if  on  such  second 
view  the  tenant  or  some  person  on  his  behalf  shall  not  appear 
and  pay  the  rent,  or  there  shall  not  be  sufficient  distress  on  the 
premises,  then  the  said  justices  may  put  the  landlord  or  lessor 
into  possession,  and  the  lease  to  such  tenant,  as  to  such  demise, 
shall  from  thence  be  void  (m).  Which  provision  is  now  ex- 
tended to  tenants  who  hold  lands  under  any  demise  or  agree- 
ment, whether  written  or  verbal,  although  no  right  or  power 
of  re-entry  be  reserved  to  the  landlord  in  case  of  non-payment 
of  rent  (n).  As  to  the  manner  in  which  this  is  to  be  done 
within  the  metropolitan  police  district,  see  stat.  3  &  4  Viet, 
c.  84,  s.  13. 

Where  the  tenant  had  become  bankrupt,  and  had  quitted 
the  premises,  and  his  assignees  had  refused  to  take  the  lease, 
and  there  were  no  goods  on  the  premises  which  could  be  dis- 
trained for  the  rent  in  arrear,  the  court  held  it  to  be  a  case 
within  the  meaning  of  the  section,  although  the  landlord  knew 
where  to  find  the  bankrupt,  and  there  was  one  of  his  servants 
upon  the  premises  when  the  justices  went  there  (0). 

The  following  may  be  the  form  of  the  information  or  re- 
quest ;  it  need  not  be  upon  oath  (/?). 

Berkshire,  to  wit :  the  informa-     B.  is  now  in  arrear  for year's 

tion  and  request  of  J.  S.,  of ,  rent  for  the  said  premises,  and  hath 

gentleman,   taken  this day  of  wholly  deserted  the  same,  and  left 

• ,  in  the  year  of  our  Lord  18 — ,  the  same  unoccupied,  and  there  is 

before  us  J.  P.  and  L.  M.,  Esqrs.,  not  now  upon  the  said  premises 
two  of  her  Majesty's  justices  of  the  any  sufficient  distress  to  counter- 
peace  for  the  said  county  of  Berks,  vail  the  said  arrears  of  rent :  the 
who  saith  that  one  J.  N.  is  tenant  said  J.  S.  thereupon  requests  us 
tohimff  a  certain  messuage,  dwel-  the  said  justices  (we  having  no  in- 
ling-house  and  appurtenances,  situ-  terest  in  the  said  demised  premises,) 

ate  at ,  under  a  demise  thereof  to  go  upon  and  view  the  same,  and 

by  him  the  said  J.  S.  as  lessor  and  to  take  such  proceedings  thereupon 
landlord  thereof  unto  the  said  A.B.  in  that  behalf, according  to  the  sta- 
for years,  at  an  annual  rack-  tute  in  such  case  made  and  pro- 
rent  of ;  and  that  the  said  A.  vided,  that  he  the  said  J.  S.  as 


(I)  57  G.  3,  c.  52.  (0)  Ex  p.  Pilton,  1  B.  &  A.  369. 

(m)  11  G.  2,  c.  19,  a.  16.  (p)  Batten,  v.  Carero,  3  B.  &  C. 

(n)  57G.3,  c.  52.  649. 
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tuch  landlord  and  lessor  as  afore-     the  justices  aforesaid,  at on 

said,  may  be  put  into  possession  of     the  day  and  year  first  abov 
the  said  premise*.    Taken  before  ut     tioned. 

The  following  may  be  the  form  of  the  notice : — 

To  J.  N.  lat«  of ,  yeoman  : 

take  nor  -  .  ,,f  - — ,  gen- 

tleman, hath  thii  day  stated  unto 
us,  J.  P.  and  J*  M.,  &qrs.,  two  of 
her  Majesty's  justices  ol  the  peace 
for  the  county  of  Berks,  that  you 

J.   N.  are  tenant  to  him  of 

[4r.  trtting  out    the  tubftance  of 
the  abor<  information  am! 
but  in  the  pott  tente  and 
ptrton,  to  the  trords]  possession  of 
the  said  premises  ;  and  we,  as  such 
justices  as  aforesaid,  being  willing 
to  grant  unto    the  said  J.  S.  such 
remedy  as  by  the  statute-   in    that 
behalf  is  provided,  have  hereupon 
!  upon  the  premises  afore- 


said, and  have  viewed  the  same, 
and  we  now  hereby  give  you  notice 
that  we  shall  return  to  the  said 

premises  on ,  to  take  a  second 

view  thereof;  and  if  on  such  second 
view  you  or  some  person  on  your 
behalf  do  not  then  appear  here  and 
pay  the  rent  aforesaid,  and  if  there 
shall  not  then  be  sufficient  distress 
iiuon  the  said  premises  to  counter- 
vail the  said  arrears  of  rent,  we 
shall  put  the  said  J.  8.,  as  such 
lessor  and  landlord  as  aforesaid, 
into  possession  of  the  said  premises, 
according  to  the  form  of  the  statute 
in  such  case  made  and  provided. 
Dated  this ,  &c. 

Record  of  the  proceedings.]  The  justices  having  attended  to 
view  the  premises  a  second  time,  if  the  defendant  do  not  then 
attend  and  tender  the  rent,  and  if  there  shall  not  be  sufficient 
distress  upon  the  premises  to  countervail  the  arrears  of  rent, 
the  justices  then  give  the  landlord  possession  of  the  premises, 
and  make  a  record  of  their  proceedings  ;  which  record  will  be 
their  justification,  if  the  tenant  shall  afterwards  sue  them  for 
what  they  may  have  thus  done  (?). 

The  record  may  be  in  this  form  : — 

Berkshire,  to  wit:  Beit 

btred  that  on in  the  year  of 

our  Lord ,  at  ,  J.  8. 

cometh  before  us,  J.  P.  and  L.  M., 
eeqnlrev 

k.-.-;.  tli.'  'j.«  :»'•»   in    thtSJald   county. 

and  also  to  hear  and  d< 
divers  felonies,  trespasses,  and  other 
misdemeaiKMrs  in  the  said  county 
committed,  and  informeth  us  that 
one  J.  X.  is  tenant  [<Jc.,  getting  out 

tfu  ,r,,r<l,  ,„,*,,..,„„,  ,,f  n,,.  ,:,„] 
|.rrm.~-»:  And  wr.  a»  uich  J  u«.tic.-« 
a«:,f..r.-.n.|.  l-ms  mihnc  tyrant 

ratodM  ».,..!  .i.  I.MflhraBtdj  a. 

\,j  UK-  ttal.n.-  n,  lli..i  l»-n:ill  ,.  pn,- 

,11        I         i       u.-    I       r.        i       i 

^SfSSSi 


of  the  premises  aforesaid  a  certain 
notice,  directed  to  the  said 

,  J.   8.     J.  N'.,  wherein  and  whereby  we  give 

P.  and  L.  M.,     the  said  .1.  N.  H..M.-,.  that  we  shall 

return  to  tlx>  said  premises  on , 

for  the  purpose  of  viewing  the  same 
a  second  time,  and  that  if  on  such 
second   view  he  the  Raid  .1 . 
some  person  on  his  behalf,  do  not 
appear  Inn-  and  pay  th<-  r«-nt  afore- 
said, and  if  there  shall  n<>t  dim  IT 
>t   distress  upon    the    said 
premise*  to   countervail   the    said 
arrears  of  rent,   we  shall  put  the 
said  J.  8.,  as  such  lessor  and  land- 
lord as  aforesaid,  into  possession  of 
the  Mid  premises,  ar«>nhn;:  t..  th<- 
form  of  the  statute  in    si. 
made  and  provided. 
And  now  at  this  day,  to  wit,  on 

,  In  pursuance  of  the  Ml- i 

we  the  said  Justices  having  returned 

(y)8e«fl«^v.Car«r,»B.lcC.94»;^**«>/lv.Bo«tr»i*,IB.JcAd 


»d  the  same,  do  now  hereupon 
apon  the  mo*t  notorious  part 
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to  the  said  premises,  do  now  view  satisfied  of  the  truth  thereof,  do 

the  same  a  second  time ;  but   the  hereupon  put  the  said  J.  S.  as  such 

said  J.  N.  doth  not,  nor  doth  any  lessor   and  landlord   as   aforesaid 

person  on  his  behalf,  attend  here  to  into  possession  of  the  said  premises, 

pay  the  said  rent,  nor  is  the  same  according  to  the  form  of  the  statute 

as  yet  paid,  nor  is  there  any  distress  in  such  case  made   and  provided, 

upon  the  said  premises  to  counter-  In  witness   whereof  we    the    said 

vail    the    said     arrears    of    rent:  justices  have  hereunto  set  our  hands 

Wherefore  the  said  several  matters  and  seals,  at ,  this day  of 

in  the  information  aforesaid  being  ,  in  the  year  aforesaid. 

duly  proved  to   us,  and  we  being 

Appeal.']  The  tenant,  if  the  premises  be  in  London,  may 
appeal  to  the  court  of  Queen's  Bench  or  Common  Pleas,  or 
if  elsewhere,  then  to  the  j  udges  of  assize  for  the  county  where 
they  are  situate ;  who  are  empowered  to  order  restitution  to 
the  tenant,  with  costs,  or  affirm  the  act  of  the  justices,  with 
costs  not  exceeding  51.  (6). 


SECTION  IV. 
Apportionment  of  Bent. 

Between  the  executor  of  the  lessor  and  the  remainderman.'] 
By  stat.  11  G.  2,  c.  19,  s.  15,  after  reciting  that  where  any 
lessor  or  landlord,  having  only  an  estate  for  life  in  the  lands, 
tenements,  or  hereditaments  demised,  happens  to  die  before 
or  on  the  day  on  which  any  rent  is  reserved  or  made  payable, 
such  rent  or  any  part  thereof  is  not  by  law  recoverable  by  the 
executors  or  administrators  of  such  lessor  or  landlord,  nor  is 
the  person  in  reversion  entitled  thereto  any  other  than  for  the 
use  and  occupation  of  such  lands,  tenements,  or  hereditaments 
from  the  death  of  the  tenant  for  life,  of  which  advantage  hath 
been  often  taken  by  the  under-tenants,  who  thereby  avoid  pay- 
ing anything  for  the  same ;  for  remedy  whereof  it  is  enacted, 
that  where  any  tenant  for  life  shall  happen  to  die  before  or  on 
the  day  on  which  any  rent  was  reserved  or  made  payable  upon 
any  demise  or  lease  of  any  lands,  tenements,  or  hereditaments, 
which  determined  on  the  death  of  such  tenant  for  life,  the 
executors  or  administrators  of  such  tenant  for  life  shall  and 
may,  in  an  action  on  the  case,  recover  of  and  from  such  under- 
tenant or  under-tenants  of  such  lands,  tenements  or  heredita- 
ments,— if  such  tenant  for  life  die  on  the  day  on  which  the 
same  was  made  payable,  the  whole, — or  if  before  such  day 
then  a  proportion  of  such  rent,  according  to  the  time  such 
tenant  for  life  lived  of  the  last  year  or  quarter  of  a  year  or 
other  time  in  which  the  said  rent  was  growing  due  as  afore- 

(6)  11  G.  2,  c.  19,  s.  17.  See  It.  v.  Traill  et  aL,  10  Law  J.,  57,  m. 
JR.  v.  Servell,  15  Law  J.,  49,  qb. 
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said,— making  all  just  allowances  or  a  proportionable  part 
thereof  respectively. 

The  above  statute  extended  only  to  cases  where  the  demise 
itself  determined  by  the  death  of  the  tenant  for  life  j  but  where 
the  lease  was  good,  so  as  to  bind  the  remainderman,  then  the 
whole  rent  went  to  the  remainderman,  and  there  was  no  ap- 
portionment (c).  But  by  stat.  4  &  5  W.  4,  c.  22,  s.  1,  after 
reciting  the  above  Act,— and  that  doubts  had  been  entertained 
whether  the  provisions  of  the  said  Act  applied  to  every  case  in 
which  the  interests  of  tenants  determine  on  the  death  of  the 
person  by  whom  such  interests  had  been  created,  and  on  the 
death  of  any  life  or  lives  for  which  such  person  was  entitled  to 
the  lands  demised,  although  every  such  case  is  within  the 
mischief  intended  to  have  been  remedied  and  prevented  by  the 
said  Act,— it  is  enacted,  that  rents  reserved  and  made  payable 
on  any  demise  or  lease  of  lands,  tenements,  or  hereditaments, 
which  have  been  and  shall  be  made,  and  which  leases  or  de- 
mises determined  or  shall  determine  on  the  death  of  the  person 
making  the  same,  (although  such  person  was  not  strictly  tenant 
for  life  thereof,)  or  on  the  death  of  the  life  or  lives  for  which 
such  person  was  entitled  to  such  hereditaments,  shall,  so  far  as 
respects  the  rents  reserved  by  such  leases,  and  the  recovery  of 
a  proportion  thereof  by  the  person  granting  the  same,  his  exe- 
cutors or  administrators  (as  the  case  may  be),  be  considered  as 
within  the  provisions  of  the  said  recited  Act 

Also,  by  the  same  statute,  (4  &  5  W.  4,  c.  22,  s.  2,)  all  rents 

service  reserved  on  any  lease  by  a  tenant  in  fee,  or  for  any 

terest,  or  by  any  lease  granted  under  any  power,  (and 

which  leases  shall  have  been  granted  after  the  passing  of  this 

Act) — and  all  rents  charge  and  other  rents,  annuities,  pensions, 

dividends,  moduses,  compositions— and  all  other  payments  of 

every  description  in  the  United  Kingdom  of  Great  Britain  and 

Inland,  made  pa)  able  or  coming  due  at  fixed  periods,  under 

iall  be  executed  after  the  passing  of  this 

Act,  or  (being  a  will  or  testamentary  instrument)  that  shall 
into  operation  after  the  passing  of  this  Act,  shall  be 
so  and  in  Midi  manner,  that  on  the  death  of  any 
in  any  such  rents,  annuities,  pensions,  divi- 
compositions,  or  other  payments  as  aforesaid, 
or  in  the  estate,  fund,  office  or  benefice  from  or  in  res]>ect  of 
which  the  same  shall  be  issuing  or  derived,  or  on  tin  d 
miaation,  by  any  other  means  whatsoever,  of  the  interest  of  any 
such  person,— he,  and  his  executors,  administrators  or  assigns, 
shall  be  entitled  to  a  proportion  of  such  rents,  annuities,  pen- 
sions, dividends,  modnses,  compositions,  and  other  payments, 
according  to  the  time  which  shall  have  elapsed  from  the  com- 

B*  p.  Bm*tk,  1  Smut*.  SJ7,  tad  noU ;   Botiuroyd  v.  Woolley, 


(,,< 
ifyr.l 
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mencement  or  last  payment  thereof  respectively  (as  the  case 
may  be),  including  the  day  of  the  death  of  such  person,  or  of 
the  determination  of  his  or  her  interest,  all  just  allowances  and 
deductions  in  respect  of  charges  on  such  rents,  annuities,  pen- 
sions, dividends,  moduses,  compositions  and  other  payments 
being  made ;  and  that  every  such  person,  his  executors,  ad- 
ministrators and  assigns,  shall  have  such  and  the  same  reme- 
dies at  law  and  in  equity  for  recovering  such  apportioned  parts 
of  the  said  rents,  annuities,  pensions,  dividends,  moduses,  com- 
positions, and  other  payments,  when  the  entire  portions  of 
which  such  apportioned  parts  shall  form  part,  shall  become  due 
and  payable,  and  not  before,  as  he  would  have  had  for  recover- 
ing and  obtaining  such  entire  rents,  annuities,  pensions,  divi- 
dends, moduses,  compositions,  and  other  payments,  if  entitled 
thereto,  but  so  that  persons  liable  to  pay  rents  reserved  by  any 
lease  or  demise,  and  the  lands,  tenements,  and  hereditaments 
comprised  therein,  shall  not  be  resorted  to  for  such  apportioned 
parts  specifically  as  aforesaid,  but  the  entire  rents  of  which 
such  portions  shall  form  a  part  shall  be  received  and  recovered 
by  the  person  or  persons  who,  if  this  Act  had  not  passed, 
would  have  been  entitled  to  such  entire  rents ;  and  such  por- 
tions shall  be  recoverable  from  such  person  or  persons  by  the 
parties  entitled  to  the  same  under  this  Act,  in  any  action  or 
suit  at  law  or  in  equity  (d). 

Provided,  by  s.  3,  that  the  provisions  herein  contained  shall 
not  apply  to  any  case  in  which  it  shall  be  expressly  stipulated 
that  no  apportionment  shall  take  place,  or  to  annual  sums 
made  payable  in  policies  of  assurance  of  any  description. 

Between  two  or  more  reversioners.~\  If  A.,  seised  of  land  in 
fee,  and  possessed  of  other  lands  for  a  term  of  years,  make  a 
lease  of  both  at  an  entire  rent,  and  die :  the  rent  shall  be  ap- 
portioned between  the  heir  and  the  executor,  according  to  the 
respective  annual  values  of  the  land  in  fee,  and  of  the  lands  for 
years  (e). 

So,  if  part  of  the  reversion  be  granted  away,  there  shall  be 
an  apportionment  of  the  rent ;  for  the  rent  being  incident  to 
the  reversion,  a  proportionable  part  of  it  immediately  passes 
with  the  grant  of  part  of  the  reversion,  although  there  be  no 
mention  of  it  in  the  grant  (/).  But  the  vendor  and  vendee 
of  the  part  of  the  reversion,  cannot  apportion  the  rent  by  any 
stipulation  in  the  grant,  so  as  to  bind  the  tenant,  without  his 
assent  (g). 

(d)  See  Be  Markby,  4  Mylne  &  57;  Gilb.  Rents,  173;  andseeArdo 
C.  84.     Oldenshaw  v.  Holt,  12  Ad.  v.    Watkins,    Cro.  El.   637,    651. 
&  El.  590.  Soft's  case,  7  Co.  28  ;  Co.  Lit.  147. 

(e)  Ro.Abr.237.  Bac.  Abr.  Rent,         (g)  Bliss  v.  Collins,  5  B.  &  A. 
M.  2.  876. 

(/)  Colling  T.  Harding,  13  Co. 
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Between  the  lessee  and  fhe  reverzionerJ]  If  a  lessee  for  life 
or  years  surrender  a  part  of  the  lands  demised,— or  if  he  com- 
mit a  forfeiture  of  part,  by  milking  a  feoffmentor  doing  waste, 
and  lose  it,  the  rent  shall  be  apportioned  (h).  So,  where  a 
lease  was  made  of  lands,  of  which  the  lessor  was  seised  in  fee, 
and  of  othe/  lands  of  which  he  was  seised  for  his  life  (with  a 
power  of  leasing),  at  an  entire  rent,  and  the  lease  was  not  well 
executed  according  to  the  power  :  upon  the  death  of  the  lessor 
it  was  holden  that  the  lease  was  good  as  far  as  respected  the 
lands  in  fee,  though  bad  as  to  the  other  land,  for  the  rent  might 
be  apportioned  (f).  So,  if  part,  of  the  land  demised  be  lost  by 
the  act  of  God,  as  if  it  be  covered  permanently  by  the  sea,  the 
tenant  shall  not  thereby  suffer,  but  the  rent  shall  be  ap- 
portioned ;  because  the  tenant,  without  any  default  upon 

irt,  has  been  deprived  of  the  enjoyment  of  part  of  that 
which  was  the  consideration  for  his  paying  the  rent ;  nor 
ought  the  lessor  to  complain,  for  if  the  land  were  in  his  own 
hands,  he  must  have  lost  the  benefit  of  so  much  as  the  sea 
covered  (A).  But  if  the  land  be  burnt  by  wild  fire  (/),  or  if  a 
house  demised  be  accidentally  burnt  down  (m),  there  shall  be 
no  apportionment  or  abatement  of  the  rent  on  that  account  j 
nor  will  equity  rHiove  against  it  (?i).  On  the  other  hand,  if 
the  lessor  evict  the  tenant  from  any  part  of  the  demised  pre- 
mises, there  shall  be  no  apportionment  of  the  rent,  nor  shall 

vsor  be  entitled  to  any  rent  at  all,  until  he  restore  to  the 
tenant  that  of  which  he  has  deprived  him  (o}.  But  if  the 

'•n  be  by  a  person  having  title  paramount, — there,  in 
debt  for  rent,  there  shall  be  an  apportionment  of  the  rent ;  and 
the  same  in  covenant  against  the  assignee  of  the  term,  the 
action  bein^r  found.  <1  mi  the  privity  of  estate,  and  not  on  the 
priv;-  <•£,'/>};  hut  in  covenant  against  the  lessee 

him."  ••  action  is  founded  on  the  privity  of  the  con- 

not  so  (q).  Where,  however,  the  lessee  of  land, 
upou  !  upon  it,  found  eight  acres  of  it  in  the  posse*- 

•ln -r  pen-on,  entitled  under  a  prior  lease  from  the 
lessor,  and  that  person  kept  possession  of  the  eight  acres  until 
half-a-year'H  rent  became  due,  and  excluded  the  lessee  from 
the  enjoyment  tin  ->ec  confirm 

0e«»i<  :  lor  :    it  was   holden,  tlint  al: 

(*)  Co.  LH.  14«.  ».;  Ro.Abr.8M;     706.    Jam  T.  /  -.ir.fiOl. 

•i;  13Co.  6H;  Moor,  pi.  stM.      Jinkrr    v.   HoltznpffM,   4    . 

(fc)  Ro.Abr.SSO;  Bac.Abr.Kcnt,         (n)  noltzanffcll   r.    7?n'. 
M.S. 

087. 

Monk   T.    Cooprr.    9   Lord         (o)  BftC.  Abr.  Rent,  M.  1. 
R»ym.   1477  ;  S    8tr.   7«.      Earl        (p)  Stcrenton   T.    Lombard,  9 
ChfMlrrJitld   T.    D«k<   if  Ilottnn,      Ea- 

i-..m.  u.-i ..«;/:.  //-  AN**  nv.r»,..       <,j,  id. 

1T.R.S10.     l£7.  «OT4taMZ 
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was  not  an  eviction  of  the  tenant  by  the  landlord  as  to  these 
eight  acres,  the  tenant  never  having  been  in  possession,  yet  the 
demise,  as  far  as  respected  these  eight  acres,  was  wholly  void, 
and  the  rent  not  apportionable  ;  and  that  as  there  was  no  valid 
demise  of  the  whole  subject  matter,  nor  any  distinct  rent  re- 
served for  that  part  of  which  there  was  a  valid  demise,  the 
lessor  was  not  entitled  to  distrain  for  the  whole  or  any  part  of 
the  rent  (2). 

As  to  the  plea  of  eviction,  in  debt  for  rent,   see  ante,  p. 
152 ;  in  covenant  for  rent,  see  ante,  p.  155. 


CHAPTER  II. 

The  Landlord's  Remedies  against  the  Tenant  for  other 
Breaches  of  Contract. 

SECTION  I. 
Remedies  for  Breach  of  Covenant. 

1.  Action  of  Covenant  by  the  Lessor  against  the  Lessee,  for 
not  Repairing,  fyc. 

Declaration. 

Venue.}  A.  B.  the  plaintiff  in  this  by  the  said  deed  covenanted  with 
suit,  by  E.  F.,  his  attorney  [or  in  the  plaintiff  well  and  substantially 
person]  sues  C.  D.,  the  defendant  in  to  repair  the  said  house  during  the 
this  suit :  For  that  the  plaintiff  said  term  [according  to  the  cove- 
by  deed  let  to  the  defendant  a  house,  nant] ;  yet  the  said  home  was,  dur- 
No.  401,  Piccadilly,  to  hold  for  ing  the  said  term,  out  of  good  and 

[seven  years]  from  the day  of  substantial  repair.    And  the  plain- 

A.  D. ,  and  the  defendant  tiff  claims  £ . 

The  lessee  or  his  assignee  may,  of  course,  be  sued  for  any 
breaches  of  the  covenant  occurring  during  his  tenancy,  without 
waiting  for  the  determination  of  it  (a) ;  and  the  declaration  in 
such  a  case  may  readily  be  framed  from  the  above  form. 

In  stating  the  breach,  care  must  be  taken  to  state  any  excep- 
tion that  may  be  in  the  covenant,  and  negative  it :  where  the 
covenant  was  to  repair,  casualties  by  fire  excepted,  and  the  de- 
claration set  it  out  as  a  general  covenant  to  repair,  omitting 
the  exception,  the  omission  was  holden  fatal  upon  non  estfac- 

(z)  Neale  v.  M'Kenzie,  in  error,  (a)  Luxmorev.  Robson,  1  B&  A. 
1  Mees.  &  W.  747.  See  Watson  v.  584;  see  Pist or  v.  Cater,  Law  J. 
Ward,  22  Law  J.  161,  ex.  129,  ex. 
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turn,  although  no  casualty  by  fire  had  in  fact  happened  (ft). 
Or,  if  the  declaration,  in  setting  out  the  covenant,  state  the 
exception,  but  do  not  notice  it  in  the  breach,  it  will  be  bad 
upon  demurrer,  although  probably  cured  by  verdict  (e).  So, 
where  the  covenant  wan  to  keep  the  premises  in  good  tenant- 
able  repair,  the  same  being  first  put  into  good  tenable  repair 
by  the  landlord,  the  landlord's  doing  so  is  a  condition  prece- 
dent to  his  maintaining  any  action  for  a  breach  of  the  cove- 
nant against  his  tenant  (rf).  Care  must  be  taken  also,  where 
there  are  two  covenants  to  repair,  one  to  repair  generally,  and 
the  other  within  a  certain  time  after  notice,  not  to  mix  them 
up  in  the  same  breach,  but  to  assign  two  separate  and  dis- 
tinct breaches,  one  to  each ;  otherwise  the  declaration  will  be 
bad  upon  demurrer  (e). 

Plea. 

The  defendant,  by  G.  H.  hisattor-     during  the  term  therein  mentioned 
oqr,  says  that  the  aaid  house  in  the     out  of  good  or  substantial  repair. 
Mid  declaration  mentioned  was  not 

If  there  be  two  or  more  breaches,  there  must,  of  course,  be 
as  many  pleas ;  and  each  plea  must  be  pleaded  "  as  to  the 
supposed  breach  of  covenant  by  the  said  plaintiff  [firstly  or 
secondly,  &c.]  above  assigned."  And  care  must  be  taken  that 
each  traverses  the  breach  to  which  it  is  applicable,  affirma- 
tively  or  negatively,  according  as  the  breach  is  assigned  in  the 
negative  or  affirmative  (/).  Where  the  plea  is  special,  it  may, 
of  course,  be  pleaded  to  one  or  more  of  the  breaches,  or  to  the 
declaration  generally. 

Evidence. 

Upon  issue  joined  on  a  general  traverse  of  the  breach,  the 
plaintiff  will  have  to  prove  the  state  of  the  premises,  so  as  to 
show  that  they  were  out  of  repair,  contrary  to  the  meaning  of 
the  covenant  stated  in  the  declaration.  What  defects  in  the 
state  of  repair  of  the  premises  amount  to  a  breach  of  the  cove- 
nant, must  in  all  cases  depend  upon  the  manner  in  which  the 
covenant  is  worded,  considered  also  with  reference  t< 
nature  of  the  premises.  It  is  not  sufficient  that  the  tenant  keep 
the  promises  in  as  good  a  state  as  they  were  in  when  they  were 
let  to  him ;  but  if  his  agreement  be  to  keep  them  in  good  re- 


(*)  Bronm  T.  JTniW,  8  Brod.  fc  Law.  J.  180  qb. ;  and  Me  Jkfarryn 

B.  *M.      Tcmpamy  T.    Burnand,  T.  Chir,  22  Law  J.  147  qb. 
4  Camp.  90.  <«)  Wright  v.  <,,,!,!, ,,•<>,  »upr», 

Wright   T.  Goddard  *  a/.,         {/)  See  Marthall  r.  Wkitttidt 
SAd.JcKLlM. 

(4)  XtaU  v.  tLatcUfft  *  a*.,  90 
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pair  he  must  do  so,  with  reference  to  the  class  to  which  the 
premises  belong  (<?).  Upon  a  general  covenant  to  repair  and 
keep  in  repair,  the  tenant,  however,  is  not  obliged  to  put  in 
new  floors,  or  the  like,  but  merely  to  repair  the  old  ones, 
although  the  new  floor  would  be  the  more  substantial  way  of 
making  the  repair  (h)  ;  if  he  keep  the  premises  in  substantial 
repair,  it  is  sufficient  (i).  But  under  a  covenant  substantially 
to  repair,  uphold,  and  maintain  a  house,  it  has  been  holden 
that  the  tenant  was  bound  to  keep  up  the  inside  painting  (&). 
And  the  covenant  is  often  framed  in  such  a  way,  as  to  oblige 
the  tenant  to  do  much  more  than  he  would  be  bound  to  do  by 
the  terms  of  the  ordinary  covenant  to  repair  ;  and  it  must  be 
construed  accordingly.  A  mere  enlargement  of  windows, 
opening  external  doors,  taking  down  partitions,  or  making 
other  alterations  in  the  premises,  however,  cannot  be  deemed 
a  breach  of  a  covenant  to  keep  the  premises  in  repair  (Z)  ;  they 
may  be  waste,  in  the  legal  acceptation  of  the  term,  but  they 
are  not  a  breach  of  a  covenant  to  repair.  And  the  covenant 
must  be  considered  as  having  reference  to  the  time  the  lease  is 
executed,  and  not  to  any  previous  time  to  which  the  haben- 
dum  may  relate,  so  as  to  include  acts  of  the  tenant  between  the 
latter  time  and  the  date  of  the  lease,  which  might  otherwise  be 
deemed  breaches  of  the  covenant  (m). 

,  Whether,  under  a  covenant  to  repair  and  keep  in  repair,  the 
tenant  is  bound  to  rebuild  the  premises  in  case  they  are  de- 
stroyed by  fire,  was  at  one  time  considered  doubtful.  But 
it  is  now  well  established  that  he  is  bound  to  rebuild  (w),  un- 
less in  the  covenant  casualties  by  fire  be  expressly  excepted  (0), 

';  or  there  be  an  express  covenant  by  the  lessor  himself  to  re- 
build in  such  a  case  (;?). 

Besides  proving  the  want  of  repair,  the  plaintiff  must  prove 
the  damage  sustained  by  the  breach  of  covenant  complained  of. 
The  usual  mode  of  proving  this,  where  the  term  is  at  an  end, 
is,  by  proving  by  surveyors  or  builders,  &c.,  the  sum  it  would 
take  to  put  the  premises  into  that  state  of  repair  in  which  the 
defendant  ought  to  have  kept  them,  according  to  the  terms  of 
his  covenant  (gO.  And  the  jury  in  such  a  case,  may  allow  the 


(g)  Payne  v.  Haine,  16  Law  J.  (I)  Doe  v.  Jones,*  B.  &  Ad.  126. 

130,  ex.  (»»)  Sharvv.  Kay,  17  Law  J.  17,  ex. 

(h)  Sowardv.  Leggatt,  7  Car.  &  (n)  Bulloch  v.  Dommitt,  6  T.R. 

p.  613.  650.  Digby  v.  Atkinson,  4  Camp. 

(i)  Harris  v.  Jones,  Moody   &  265. 

Rob.  173,  and  see  Stanley  v.  Tow-  (o)  See  Wugall  v.  Waters,  6  T. 

good,    3    Bing.    N.   C.  4  ;    Gutte-  R.  488.  Packer  v.  QibUm,  1  Q.  B. 

ridge  et  al.  v.  Munyard  et  al.,  7  421. 

Car.  &  P.  129;  1  Moody  &  Rob.  334;  (p)  See  Loader  v.  Kemp,  2  Car. 

Muntzv.  Goring,  4  Bing.  N.C.451.  &  P.  375. 

(k)  Mark  v.  Noyes,  I  Car.  &  P.  (q)  See  Penley  et  al.  v.  Watts 

265  et  al.,  13  Law  J.  229,  ex.  ;  7  Mees. 
&W.  601. 
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landlord,  not  only  the  actual  expense  of  the  repairs,  but  also 
some  compensation  for  the  loss  of  the  use  of  the  premises,  whilst 
they  \vriv  undergoing  repair  (r).  But  where  the  tenancy  is 
still  subsisting,  and  there  is  yet  a  considerable  portion  of  the 
term  remaining,  the  damages  must  be  estimated,  not  by  consi- 
dering what  it  would  oo>t  to  put  the  premises  into  proper  repair, 
but  by  considering  what  damage  the  present  state  of  want  of 
repair  is  to  the  reversion  ;  the  former  could  not  be  a  correct 
criterion,  because  the  landlord,  if  he  recovered  as  damages  the 
sum  necessary  to  put  the  premises  into  repair,  is  not  bound  to 
lay  out  any  portion  of  it  in  repairing  them  (*).  And  where 
the  lessor  was  bound  by  covenant  to  repair  the  "  external 
parts"  of  a  demised  house,  and  the  house  was  damaged  in  con- 
sequence of  the  house  adjoining  to  it  being  pulled  down,  under 
the  provisions  of  a  local  act  of  parliament,  the  party-wall 
giving  way,  and  the  jury  gave  the  plaintiff,  as  damages, 
not  only  the  sum  he  laid  out  in  building  the  party-wall, 
the  value  of  certain  damage  done  by  the  wall  giving  way, 
the  cost  of  the  papering,  painting,  &c.,  rendered  necessary  by 
the  rebuilding  ot'tlie  wall,  cost  oi' replacing  fixtures,  counters, 
&c.,  and  the  architect's  charges, — but  also  the  rent  he  paid  for 
other  premises  whilst  the  wall  was  rebuilding,  the  costs  of 
alterations  necessary  to  enable  him  to  carry  on  his  business  in 
these  latter  premises,  and  the  cost  of  restoring  those  premises 
to  their  original  state,  after  the  wall  was  rebuilt :  the  court 
held  that  the  plaintiff  was  not  entitled  to  these  three  latter 
items  of  damages,  because,  if  the  defendant  had  rebuilt  the 
wall,  he  would  not  have  been  bound  to  find  other  premises  for 

Iftintiff  daring  the  time  tin-  wall  was  rebuilding  (f).  Where 
d  H.  underlet  it  to  C. ;  and  A.  brought 

an  action  against  B.  for  not  repairing,  which  action  B.  re- 
quested C.  to  defend,  C.  insisting  that  the  house  was  not  out 
of  repair;  <  :  this,  and  B.  on  the  faith  of  C.'s  state- 

ment defended  the  action,  had  a  verdict  against  him.  and  was 

<dto  pay  damages  and  costs:  it  \\.i-  h.ilden  that  in  an 
action  against  C  on  his  covenant,  B.  could  not  recover  the 
eotts  he  paid  in  the  action,  as  they  were  not  necessarily  occa- 
sioned by  C.'s  breach  of  covenant  (u).  So  where  the  lessee's 
term  waa  forfeited  and  recovered  in  ejectment,  by  reason  of  the 

r- lessee  not  repairing,  it  wax  holden  in  an  action  against 
the  onder-Ietsee  upon  his  covenant,  that  the  lessee  could  not 
thevmlueofhisterm(e). 


<r)  Wood  T.  Pope,  1  Blng.  N.  C.  (n)    Walhcr  v.  //,•//„„.  10  MM*. 

407.  tt\\ 

(•)  Trvtttrtoftht  SrhooU,  dr.,  .-  >  Cl,,,r  ,  t  «/.v.  Jlr.^hn 

of  WorcHUr  T.  Hvvlandt,  0  Car.  9  Man.  *  Or.  90.      Logan  v.  Ball 
ttal.,  10  Law  J.Stt,  cp. 

(0  Grern  T.  KaUt,  1 1  Uw  J.  08, 
4b.;9<lB.ttft. 
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Special  Pleas. 

For  the  special  pleas  in  covenant  generally,  see  1  Arch.  N.  P. 
2  Ed.  p.  370.  It  is  only  necessary  here  to  mention,  that  an  evic- 
tion from  part  of  the  demised  premises  cannot  be  pleaded  in 
bar  of  an  action  of  covenant  for  not  repairing,  or  for  assigning 
or  underletting,  or  the  like  (v),  as  it  may  in  an  action  for  rent  (w). 


2.  Action  of  Covenant  in  other  Cases. 

A  declaration  in  covenant,  in  other  cases  than  for  non-pay- 
ment of  rent,  and  for  not  repairing,  may  readily  be  framed  from 
the  form,  ante,  p.  178.  As  to  the  law  upon  the  subject,  with 
respect  to  waste,  see  ante,  p.  106  ;  as  to  not  insuring,  see  ante, 
p.  106;  as  to  assigning  or  underletting,  &c.,  see  ante,  p.  107  ; 
and  as  to  other  acts,  &c.,  see  ante,  pp.  109,  110. 


3.  Action  of  Covenant  by  the  Assignee  of  the  Lessor  against 
the  Lessee. 

Declaration. 

Venue:]   A.  B.,  the  plaintiff  in      the  said  term,  by  deed  dated  the 

this  suit,  by  E.  F.,  his  attorney,  [or      day  of A.D. granted  and 

in  person]  sues  C.  D.,   the  defend-  assigned    to  the   plaintiff  all    his 
ant  in  this  suit :  For  that  L.  M.  by  •   right,  title  and  interest  in  the  said 

deed  let  to  the  defendant  a  house,  house,  and  the  plaintiff  thereupon 

No.  401,    Piccadilly,  to   hold  for  hecame  and  was  seised  of  the  re- 

[seven]  years  from  the day  of  version  of  and    in  the  said  house  : 

A.  D. ,  and  the  defendant  Yet  the  said  house  was,  during  the 

by  the  said  deed  covenanted  with  said  term,  and  after  the  plaintiff 

the    said  L.  M.    and    his   assigns  became  so  seised  as  aforesaid,  and 

well  and  substantially  to  repair  the  still  is,  out  of  good  and  substantial 

said  house  during  the   said   term,  repair.    And  the   plaintiff  claims 

[according  to  the  covenant] ;  And      £ . 

afterwards  the  said  L.  M.,  during 

If  a  reversioner  assign  his  reversion,  the  assignee  may  main- 
tain covenant  for  a  breach  of  any  covenant  running  with  the 
land,  against  the  lessee  (x),  or  against  the  assignee  of  the 
term  (y).  And  if  the  reversion  be  assigned  to  tenants  in  com- 
mon, each  may  maintain  covenant  against  the  lessee  or  his 


(«)  Nemton-v.  Allin,  10  Law  J.        (#)  1  Saund.  237.  See  Bro.Sum. 
179,  qb. ;  1  Q.  B.  518.  &  Sev.  6. 

(w)  Ante,  p.  152.  (y}  SMod.  337, 338  ;  1  Show.  199  ; 

Carth.  182  ;1  Balk.  80,  81. 
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assignee  for  his  portion  of  the  rent  (z),  or  for  not  repairing, 
Sec.  So,  the  assignee  of  the  reversion  of  part  of  the  premises 
may  maintain  covenant  against  the  lessor  or  his  assignee,  for 
not  repairing  (a),  or  for  rent,  &c.  So,  the  assignee  of  the  term 
may  have  an  action  of  covenant  against  the  lessor  or  his  as- 
signee, for  a  breach  of  any  covenant  running  with  the  land  (ft)  j 
and  a  declaration  in  such  a  case  may  readily  be  framed  from 
the  form  above  given.  And  the  same  of  a  devisee,  to  whom  a 
reversion  or  term  is  devised  (c). 

Covenant  by  the  assignee  of  the  reversion  against  the  lessee, 
is  transitory,  and  the  venue  may  be  laid  in  any  county ;  for 
although  not  between  the  original  contracting  parties,  yet  as 
the  stat.  '.\-2  II.  8,  c.  34,  transfers  the  privity  of  contract  as  to 
covenants  to  the  assignee,  he  may  bring  his  action  in  any 
county,  in  the  same  manner  as  the  lessor  might  (d).  But 
covenant  by  the  assignee  of  the  term  against  the  lessor  or  the 
assignee  of  the  reversion,  is  local,  and  must  be  brought  in  the 
county  where  the  land  lies  (c). 

In  covenant  by  the  assignee  of  the  reversion,  the  declaration 
must  state  the  lessor's  title  to  the  demised  premises,  that  it 
may  appear  he  had  such  an  estate  in  the  reversion  as  might 
be  legally  assigned  to  the  plaintiff  (/) ;  then  the  demise,  and 
the  covenant  which  has  befin  broken  ;  then  the  mesne  assign- 
ments of  the  reversion,  from  the  time  of  the  making  of  the 
lease,  until  it  became  vested  in  the  plaintiff;  and  lastly,  the 
breach  of  covenant.  And  although  in  an  action  against  an 
assignee  it  would  be  sufficient  to  state  his  title  shortly  thus, 
that <4  all  the  estate,  ruj),t,  title  find  intrrett  (f  the  said  J.S., 
of,  in,  and  to  the  said  [demised  premises]  afterwards,  to 

wit,  on ,  by  assignim-nt  <v////>  id  defendant" — 

D  an  action  by  an  assignee  of  the  reversion,  this  would 
not  be  sufficient,  for  he  is  deemed  to  know  his  own  title,  and 
to  be  capable  of  setting  it  out ;  and  for  this  reason  the  assign- 
ment to  him,  and  all  mesne  assignments  (if  any)  between  the 
original  party  from  whom  h<>  has  dt-rivcd  title  and  him,  must 
be  pleaded  in  the  ordinary  manner,  as  deeds  usually  are, 
.vixj  it  would  be  erroneous  (g);  such  derivative  title  can- 
not be  presumed  in  covenant,  as  it  may  be  in  ejectment  (A). 
And  the  party  suing  must  appear  to  derive  titlo  immediately 


(*)  BcnnUur  ?.  Turner,  0  D.  fc         (•)  5  <  V.  B.  140,  c. 

R.78.  Qr)Cli 

(a)  T*v»*m  V.  Pifkard,  9  B.  *  981,  984.  :/t.    189,  18ft. 

A.  !-:..  Be*  Barri,  T.  Batvan,  4  Binf.040. 

(ft)  Cro.  EL  373,  430.  Moor,  419,         (0)  Cro.  Cmr.   143.  8   Lev.   168. 

ft  Co.  17,  *.  ITacftay  T.  Marrtth,   9  Chit.  46 

(e)  SM  r<Mfom  T.  JTo^b,  4  M.  4  Dotift.  913. 
4  - .  -i.  (A)  SM  Aw  v.  Baxter,  9  W.  Bl. 

(4)  1  Swind.  887.  444,  b;  1  Lev.  1998. 
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or  mediately  from  the  person  with  whom  the  covenant  sued 
upon  was  made,  and,  therefore,  where  mortgagor  and  mort- 
gagee joined  in  a  lease  of  the  mortgaged  premises,  but  the 
lessee's  covenants  were  with  the  mortgagor  alone,  it  was 
holden  that  the  assignee  of  the  mortgagee  could  not  sue  the 
lessee  for  a  breach  of  any  of  the  covenants  contained  in  the 
lease  (ri). 


Pleas,  §-c. 

Besides  the  ordinary  pleas  which  a  tenant  may  plead  in  an 
action  of  covenant  against  him  by  his  immediate  lessor,  and 
which  have  already  been  sufficiently  noticed  in  the  preceding 
parts  of  this  work,  the  defendant  may  put  in  issue  the  whole 
or  any  part  of  the  plaintiff's  derivative  title.  And  in  doing 
so  he  need  not  put  in  issue  the  execution  of  the  different  title 
deeds  mentioned,  but  he  may  traverse  generally,  that  L.  M. 
did  not  grant  or  assign,  &c.  modo  et  forma,  according  to  the 
allegations  used  in  stating  the  conveyances,  and  conclude  each 
plea  to  the  country  (o).  He  cannot,  indeed,  impugn  his  own 
lessor's  title;  he  cannot  plead  nil  habuit  in  tenementis  ( p), 
or  plead  that  the  lessor  had  but  an  equitable  estate,  for  that  is 
equivalent  to  pleading  nil  habuit  in  tenementis  (q) ;  nor  can 
be  by  his  plea  show  that  the  lease  was  not  duly  executed  in 
pursuance  of  a  power  (?•),  or  the  like,  or  in  any  other  manner 
impeach  it.  But  he  may  traverse  the  statement  of  the  title  of 
the  lessor,  in  the  commencement  of  the  declaration  (s).  And 
where,  in  an  action  of  covenant  for  non-payment  of  rent,  on  an 
indenture  of  lease  by  husband  and  wife,  and  under  the  seal  of 
the  wife,  according  to  the  provisions  of  the  stat.  32  H.  8,  c.  28, 
s.  3,  the  declaration  stated  that  the  husband  and  his  wife 
(since  deceased)  demised  the  premises  to  the  defendant  for 
twenty-one  years,  and  that  he  covenanted  to  pay  rent  to  the 
husband  and  wife,  and  the  heirs  of  the  wife,  and  that  after  her 
death  certain  rent  accrued  due  to  the  husband ;  and  the  de- 
fendant pleaded  that  the  husband  never  had  any  thing  in  the 
premises  but  in  right  of  his  wife,  whose  estate  they  were,  and 
that  she  died  before  the  rent  in  question  became  due,  and 
without  issue,  and  that  her  heir-at-law  threatened  to  eject  the 


(n)  Webb  v.  Russell,  3  T.  R.  393.  (q)  Blake  v.  Foster,  8  T.  R.  487 ; 

(o)  Bro.  Estraunger  alfait,  pi.  and  see  Palmer  \.  ElMns.  2  Str. 

4,  6,  18,  16.  818. 

(p)  Parker  v.  Manning,  7  T.  R.  (r)  Bringloe  v.  Goodson,  5  Bing. 

537.     Wilkins  v.    Wingate,  6  Id.  N.  C.  730. 

62.    Style  v.  Herring,  Cro.  Jac.  73.  («)  Carvick  v.  Blagrave,  1  Brod. 

Kemp  v.  Goodall,  1  Salk.  277.  &  B.  531. 
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defendant,  unless  he  should  attorn  tenant  to  him,  and  that  he 
accordingly  did  attorn  ;  this  was  holden  to  be  a  good  plea  (*)• 


4.  Action  of  Covenant  by  the  Lessor,  against  the  Assignee 
of  Lessee. 


i 'it:]     A,  B.  the  plaintiff  in  house,  or  at  the  covenant  may  be], 

this  suit,  by  E.  F.  his   attorney  [or  And   afterwards    during    the   said 

--on]  sues  C.  D.  the  defendant  term  all  the  estate,  right,  title  and 

in  this  suit:  For  that  the  pluintift'by  interest  of  the  said  K.  O.,  in  and  to 

deed  let  to  K.  O.  ahuuv.  .No.  Wl  the  said  house  and  term,  came  to 

Piccadilly,     to    hold    for     [seven]  and  vested  in  the  said  defendant  by 

years  from  the day  of A.D.  assignment:  Yet  [the  said  house  was 

— ,  and  the  said  K.  6.  by  the  suid  ilurinf;  the  said   term  and  after  the 

deed    for  himself  and   his  assigns  said    assignment  out  of  good  and 

covenanted  with  the  plaintiti'  well  substantial  repair].    And  the  plain- 

and  substantially  to  [repair  the  said     titi1  claims  £ . 


The  lessor  or  his  assignee  may  maintain  covenant  against 
either  the  lessee  or  his  assignee  ,ai  his  election,  upon  anycove- 
nant  running  with  the  land  (u),  such  as  a  covenant  to 
repair  (r),  or  the  like ;  and  he  may  bring  the  action  against 

the  sts-ii.ru.'.'.  even    l.etoiv    li<-    h;i-  l;ik<-n    ]><i.-srs-ion  (»').       So, 

•  Men  to  lie  against  the  mortgagee 

of  a  term,  to  whom  the  lease  had  been  assigned  by  way  of    • 
mortgage,  although  he  red  or  took  actual  posses- 

sion (x).  So,  the  lessor  or  his  assignee  may  have  covenant 
against  the  executor  or  administrator  of  the  lessee,  and  may 
declare  against  him  as  assignee  (t/).  Bo,  t  ii«-  l.-.-.-e  may  have 
covenant  against  the  assignee  of  the  reversion,  for  the  breach 
of  any  covenant  running  with  the  land  (z)  ;  so  may  the  as- 
signee of  the  term  (a) ;  and  the  declaration  may  readily  be 
framed  from  the  above  form.  So,  of  course,  the  lessee  may 
maintain  covenant  against  his  own  assignee  of  the  term,  for  a 
broach  :ic  covenant.-  in  the  assignment  (b).  But  no 

-ignee,  against  the  assignee 
of  the  term,  for  any  breach  of  covenant  happening  after  such 


(/)  Hill  T.  Sounder*,  in  error,  4      Brod.  *  B.  288.     Hurton  v.  Bar- 
\\.  k  r.  i-JO.  -•  l      ..:..•. 
(«)  do.  JM.MO,  Mi.ett;  6H.  "i.  am. 

.  ;   •  Co.  82  11  .,ll,i*t,m  't   ,,l.  v.  Jlakirrill,  10 

188;«  Mod.St7.tM;  1  Show.  1M;      U« 
2  Id.  1S4  ;  J  8alk.  80,  81 ;  1  teund. 

*40.  r,  410. 

(v)  Marty*  T.  Cl*t,  88   Law  J. 

Walker  v.totni,  %  Doof.     A  u  ../- 

401,  n. 
(*)  William*  v.  B*a*q utt,  \     T.  Htttvard,  1  Car.  *  M 
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assignee  shall  have  assigned  the  term  over  to  another  (e). 
Also,  for  breach  of  a  covenant  not  running  with  the  land, 
an  assignee  cannot  be  sued  (d).  Care  must  be  taken  also, 
that  the  person  sued  be  the  assignee  of  the  term,  and  not 
an  under-lessee  merely  j  for  the  lessor  or  his  assignee  can- 
not maintain  covenant  against  the  lessee  of  their  lessee,  as 
there  is  no  privity  whatever,  either  of  contract  or  of  estate, 
between  them  (e). 

Covenant  against  the  assignee  of  the  term  is  local,  and  must 
be  laid  in  the  county  where  the  land  lies  (/).  And  the  same 
as  to  covenant  by  the  assignee  of  the  reversion  against  the  as- 
signee of  the  term  (g).  On  the  other  hand,  covenant  by  the 
lessee  against  the  assignee  of  the  reversion,  is  transitory,  and 
may  be  brought  in  any  county  (h) ;  but  covenant  by  the  as- 
signee of  the  term  against  the  assignee  of  the  reversion,  is  local, 
and  must  be  brought  in  the  county  where  the  land  lies  (i). 

In  stating  the  assignment  to  the  defendant,  it  is  not  neces- 
sary to  show  in  what  manner  he  acquired  his  title,  for  the 
plaintiff  is  not  presumed  to  know  anything  about  it;  it  is 
sufficient  to  state,  generally,  that  all  the  estate,  &c.,  of  the 
original  party  came  to  the  defendant  by  assignment,  as  in 
the  above  form,  although  there  may  have  been  several  mesne 
assignments. 


Pleas,  8$c. 

Besides  the  pleas  the  lessee  might  have  pleaded,  his  assignee 
may  deny  the  assignment  to  him.  But  he  cannot  deny  the 
title  of  the  lessor;  he  is  as  much  estopped  in  this  respect  by 
the  indenture  as  his  lessee  was.  And  therefore  where,  to  a 
declaration  in  covenant  by  a  lessor  against  the  assignee  of  the 
lessee,  the  defendant  pleaded  that,  the  plaintiff  did  not  demise 
modo  et  forma,  the  plea  was  holden  bad  on  demurrer  (K).  And 
where  the  defendant  pleaded  that  the  lease  was  not  signed  by 
the  lessors  or  any  agent  for  them  :  the  plea  was  holden  bad  (I). 
He  may  plead,  however,  that  before  the  breach  complained  of 


(c)  Chancellor  v.  Poole,  2  Doug.  (e)  Halford  v.  Hatch,   1  Doug. 
764.     Walker  v.  Reeves,  Id.  461,  183. 

n.,   Bui.    N.  P.    159.      Paule    v.  (/)  Carth.  182, 183;  W.Jon. 43; 

Nurse,  8  B.  &  C.  486.     Taylor  v.  1  Wils.  165. 

Shum,  1  B.  &  P.  21.     Barnfather  (g)  3  Mod.  337,  838  ;    1    Show. 

v.  Jordan,  2  Doug.  452.    Odell  v.  199 ;  Carth.  182 ;  1  Salk.  80,  81. 

Wake,  8  Camp.  394.    Hartshorne  (h)  1  Saund.  237,   244  b,  1  Ley. 

v.  Watson,  5  Bing.  N.  C.  477.  259. 

(d)  See  1  Arch.  N.  P.  p.  357.  6res-  (i}  5  Co.  17  a,  F.  N.  B.  146  c. 
cot   v.    Green,   1  Salk.  199.      St.  (k)  Taylor  v.  Needham,  2  Taunt. 
Saviour's  \.  Smith,  1  W.  Bl.  851 ;  278. 

Bui.  N.  P.  159.  Grey  v.  Cvthbert-  (I)  Aveline  et  al.  v.  Whisson,  12 

ton,  2  Chit.  482.  Law  J.  58,  cp. ;  4  Man.  &  Gr.  801. 
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he  assigned  all  his  interest  in  the  term  to  another ;  and  in  this 
case  it  is  necessary  to  plead  the  assignment  in  the  ordinary 
way,  that  is  to  say,  if  it  have  been  by  deed  it  is  usually 
pleaded  as  other  deeds  (m) ;  or  if  it  be  by  a  mere  note  in  writing, 
it  may  be  pleaded  in  like  manner,  but  without  reference  to  the 
writing  (n) ;  and  indeed  in  neither  case  is  it  necessary  to  state 
the  assignment  to  be  by  deed  or  writing,  although  it  must 
appear  in  evidence  to  be  so  (0).  Where  to  a  plea  of  this  kind, 
the  plaintiff  replied  that  in  and  by  the  indenture,  the  lessee 
for  himself,  bis  executors,  administrators,  and  assigns  cove- 
nanted that  he,  his  executors  or  administrators,  should  not 
assign  without  the  consent  of  the  lessor,  and  that  no  such  con- 
sent was  given  :  the  replication  was  holden  to  be  bad;  this 
action  was  founded  on  the  privity  of  estate,  and  that  privity 
was  destroyed  by  the  assignment ;  the  proper  remedy  for  the 
plaintirt'  was,  by  action  on  the  covenant  not  to  assign  (p). 
The  following  may  be  the  form  of  the  plea,  that  the  term  did 
not  come  to  the 'defendant  by  assignment. 


Plea,  Defendant  not  Assignee. 

The  defendant,  bjr  G.  H.    his  term,  did  not  come  to  or  vest  in 

attorney,    sars    that    the    estate,  him  the  defendant,  in  manner  and 

id  interest  of  the  said  form  aa  in  the  said  declaration  is 

K.  O.  in  and  to  the  said  house  and  above  alleged. 

Where  in  covenant  against  an  assignee,  for  not  repairing, 

the  defendant  pleaded  that  at  one  period  he  was  possessed  of 

an  undivided  sixth  part,  at  another  of  a  third,  of  the  premises 

by  assignment,  as  tenant  in  common  with  others,  but  had  no 

a  was  holden  clearly  bad,  as 

showing  that  the  defendant  liad  by  the  assignment  an  undi- 
vided share  in  the  \\hole  of  the  premises,  and  was  therefore 
liable  fur  tin;  n-pair,  unless  he  showed  that  others  were  jointly 
liable  with  him  ;  he  ought  to  have  pleaded  in  abatement  (q). 


Under  this  plea,  it  is  incumbent  on  the  plaintiff  to  prove 
that  the  defendant  Is  assignee  of  the  term  ;  and  this  he  may 
do,  either  by  proving  the  deed  of  assignment,  if  lie  have  the 
means  of  doing  so,  or  (which  is  much  more  usual)  giving 
evidence  from  which  it  may  be  presumed,  such  as  theoccupa- 


(m)  fee  the  form,  1  Haund.  60;  (p)  Paul  tt  ml.  T.  Nwtt  *  ml. 

8Mnd.  tl ;  and  s*  pott,  p.  180.  8  if*  r 

(•»)  BM  tbt  farm,  •  Saopd.  418.  (,/)  1 

(•)  1  8MS4.  04,  n.  a.  C.  479. 
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tion  of  the  premises  by  the  defendant,  his  exercising  acts  of 
ownership  over  them,  or  the  like.  Where  a  trustee,  to  whom 
the  leases  of  two  houses  were  assigned  in  trust  for  securing  an 
annuity,  said  to  the  occupier  of  one  of  the  houses,  "  you  must 
pay  the  rent  to  me,  I  am  landlord  for  my  client  who  has  the 
annuity,  and  you  must  pay  the  ground  rents  to  me  :"  this  de- 
claration was  holden  to  be  good  evidence  to  charge  the  trustee, 
as  assignee  of  the  term,  in  covenant  for  non-payment  of  rent 
and  for  not  repairing  (h).  Also,  showing  that  the  defendant 
occupies  the  premises,  or  receives  the  rents  or  profits  of  them, 
as  heir  (i),  or  executor  or  administrator  (k),  of  the  lessee,  will 
support  a  count  against  him  as  assignee.  It  may  be  men- 
tioned here,  that  it  is  immaterial  that  the  lessee  shall  have  re- 
served rent  to  himself  from  the  defendant,  by  the  deed  or  in- 
strument under  which  the  defendant  holds  ;  if  by  that  instru- 
ment he  has  parted  with  the  whole  of  the  term  he  had  in  the 
premises,  it  is  in  law  an  assignment,  and  the  assignee  liable 
upon  the  covenants  in  the  original  lease  (Z). 

On  the  other  hand,  the  defendant  may,  it  should  seem  under 
this  plea,  prove  that  he  is  an  undertenant,  and  not  an  assignee 
of  the  term  (m). 


5.  Declaration,  by  the  Assignee  of  the  Reversion  against 
the  Assignee  of  the  Term. 

This  can  readily  be  framed  from  the  forms  in  the  preceding 
pages.  After  stating  the  demise  and  the  covenant,  it  then 
states  the  derivative  title  of  the  plaintiff  and  the  assignment  to 
the  defendant,  in  their  order  in  point  of  time,  as  stated  in  the 
forms,  ante,  pp.  182, 185 ;  and,  lastly,  it  states  the  breaches  of 
covenant  complained  of,  and  concludes  in  the  ordinary  way. 

This  action  may  be  brought  on  all  covenants  running  with 
the  land  (n).  The  venue  is  local,  and  must  be  laid  in  the 
county  where  the  lands  lie  (0).  The  evidence  necessary  to 
support  it,  may  be  collected  from  the  third  and  fourth  of  the 
preceding  heads,  ante,  pp.  182,  185. 


(A)  Gretton  v.  Diggles,  4  Taunt.  (1)  Wollaston  et  al.  v.  Hakeroill, 

776.  supra. 

(i)  Derisby  v.  distance,  4  T.  K.  (m}  See  ante,  p.  186. 

75.  (n)  1  Arch.  Nisi  Prius,  2nd  ed. 

(ft)  Tilney  v.  Norris,  Carth.  319.  p.  356. 

Wollaston  et  al.  v.  Hakervill,  10  (o)  3   Mod.  337,  338;   1    Show. 

Law  J.  303,  cp.  199 ;  Carth.  182 ;  1  Salk.  80,  81. 
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6.  Declaration,  by  the  Assignee  of  the  Term  against  the 
Assignee  of  the  Reversion. 

Venu*  :]  C.  D.  the  plaintiff  in  thig      K.  O.  by  deed  dated  the ,  as- 

suit,  by  (.;.   H.  his  attorney,  sues  signed  all  his  right,  title,  and  in- 

:.  ndaiit  in  this   suit  :  U-rest  in  the  said  house  and  term 

.:  L.  M   by  di-.-.i  1.  t  I-  K.  <>.  t.i  the  plaintiff,   and   all  the  right, 

the  boose  No.  401.   Piccadilly,  t..  titl.-.  ami  interest  of  the  said  L.  M. 

bold  for  [seven]  years  from  the of  and  in  the  reversion  of  and  in 

day  of ,  A.  D. ,  and  the  said  the  said  demised  premises  came  to 

L.  M.  by  tlu'  said  di-.'d  covui.mtrd  and  vt  strd  in  the  defendant  by  as- 

wiih  the  said   K.O.Tktf§ftt  «»t  si.ininu'iit :    Vet   [$c.,    stating   the 

the  corenant  thortly];  afterwards  breach.']    And  the  plaintiff  claims 

and  during  the  said  term  the  said     £ 

This  action  may  be  brought  on  all  covenants  by  a  lessor 
which  run  with  the  land  (p).  The  venue  is  local,  and  must  be 
laid  in  the  county  in  which  the  laud  lies  (q).  The  evidence 
necessary  to  support  it  may  be  collected  from  the  preceding 
pages  upon  this  subject. 


7.  Ejectment  for  a  Forfeiture,  by  Breach  of  Covenant. 

We  have  already  considered  the  subject  of  forfeiture,  in  what 
cases  the  landlord  may  enter,  or  (in  other  words)  maintain  an 
ejectment  against  his  tenant  by  reason  of  it,  and  in  what  cases 
the  landlord  will  be  deemed  to  have  waived  the  forfeiture.  See 
As  to  forfeiture  by  non-payment  of  rent, 
see  ante,  p.  105;  for  not  repairing,  «//'<•,  p.  105;  for  waste, 
ante,  p.  100;  for  not  insuring,  antf.  p.  KM! ;  for  assigning  or 
ig,  \c.,  tin  ft-.  p.  107  ;  for  other  acts,  &c.,  ante,  pp. 
109,  110.     As  to  ejectment  for  a  forfeiture  in  non-payment  of 
: he  subject  has  been  fulls  not io.l.  //«/,-.  p.  !<><.);  we  shall, 
therefore,  here  confine  our  attention  to  the  action  for  a  forfei- 
ture in  other  cases. 
The  writ  and  proceedings  are  the  same  as  in  ordinary  cases. 


Evidence. 

In  ejectment J  .}  The  evidence  on  the  part 

oftbelesior<.ftl..-].];,inti(ruill  U-— 

1.  The  tenancy  ;  tin-  provino  or  condition  for  re-entry  for 
not  repairing ;  and  the  local  situation  of  the  premises,  as  de- 
scribed in  the  declaration. 

(p)  1  Arch.  5.  P.,  P.IM.  (q)  A  Co.  17,  a. ;  P.  N.  B.  140,  e. 
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2.  The  state  of  repair  of  the  premises ;  the  notice,  and  service 
thereof,  when  necessary,  and  that  the  lessee  has  not  re- 
paired (z). 

The  court  have  no  power  to  stay  the  proceedings  in  eject- 
ment for  not  repairing,  upon  any  undertaking  to  put  the  pre- 
mises in  repair  (a). 

For  ivaste.~\  Where  by  a  proviso  in  a  lease,  a  right  of  entry 
is  reserved  to  a  lessor,  in  case  his  lessee  commits  waste,  it  is 
generally  construed  to  mean  such  waste  as  may  be  injurious  to 
the  reversion,  and  not  merely  such  as  might  be  given  in  evi- 
dence under  the  old  writ  of  waste,  unless  there  be  some  stipu- 
lation in  the  lease,  &c.,  to  the  contrary  (6). 

The  evidence  is  similar  to  that  under  the  last  head. 

For  not  insuring.']  Where  by  a  proviso  in  a  lease,  the  lessor 
has  a  right  of  re-entry  for  any  breach  of  a  covenant  to  insure 
the  demised  premises, — if  the  lessor  bring  ejectment  for  a 
forfeiture,  he  must  prove — 

1 .  The  tenancy  j  the  proviso  or  condition  for  re-entry,  for 
not  insuring ;  and  the  local  situation  of  the  premises  as  de- 
scribed in  the  declaration. 

2.  The  breach  of  the  covenant  to  insure ;  the  onus  of  proving 
which  is,  in  this  case,  upon  the  plaintiff  (c).     If  the  covenant 
be  to  insure  in  any  particular  office,  the  breach  may  be  proved 
by  any  clerk  in  the  office,   who  may  have  searched  in  the 
books  for  the  insurance ;   or  if  the  lessee  have  insured,   but 
have  failed  to  continue  the  payment  of  the  premium,  it  may 
be  prudent  to  have  the  book  of  the  company  produced,  in 
which  the  payment  would  appear,  if  it  had  been  made.     But 
if  the  covenant  be  to  insure  generally,  without  mention  of  the 
company  with  which  the  insurance  was  to  be  effected,  the 
proof  is  more  difficult ;  it  is  not  sufficient  to  serve  the  defend- 
ant with  notice  to  produce  the  policy,  and  call  upon  him  at  the 
trial  to  produce  it  accordingly  ;  for  the  only  effect  of  that  will 
be,  that  upon  his  not  producing  it,  the  plaintiff  will  be  allowed 
to  go  into  secondary  evidence  of  it(rf).     If,  indeed,  the  action 
be  defended  by  an  underlessee,  you  may  call  the  lessee  as  a 
witness,  and  oblige  him  to  produce  the  policy,  if  he  have  one, 
or  to  admit  that  he  did  not  insure ;  but  if  the  lessee  defend, 
then  after  giving -him  notice  to  produce  the  policy,  you  must 
give  the  best  secondary  evidence  you  can  collect, — his  admis- 
sions, express  or  implied,  proof  of  applications  to  him  to  show 
the  policy,  and  his  answers,  and  the  like  (e). 

(z)  See  ante,  p.  105.  (c)  Doe  v.  Whitehead,  8  Ad.  &; 

(a)  Doev.ji«6z/,8LawJ.207,  qb.  El.  571. 

(6)  Sec  Doe  \.  Bond,  5  B.  &  C.  (d)  Id.  supra. 

885 ;  ante,  p.  106.  (c)  See  ante,  p.  106. 
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For  assigning  or  underletting,  §r.]  In  order  to  maintain 
the  ejectment  in  this  case,  the  lessor  must  prove— 

1.  The  tenancy ;  the  proviso  or  condition  for  re-entry  for 
assigning,  &c.,  without  licence ;  and  the  local  situation  of  the 
premises  as  described  in  the  declaration. 

The  assignment  or  underletting  which  is  alleged  to  be  the 
breach  of  the  covenant  or  condition.  This  may  be  done  either 
by  causing  the  deed  to  be  produced  and  proved  by  which  the 
assign  was  made,  or  by  proving  another  person  to 

be  in  the  occupation  of  the  premises,  which  will  be  good  primd 
of  an  assignment  or  underletting  (/).  Hut 
where  it  was  proved  that  the  premises  were  hi  possession  of  a 
stranger,  and  that  he  declared  that  they  were  demised  to  him 
by  another  stranger :  this  was  holden  not  to  be  sufficient  (g). 


SECTION  II. 
Landlord's  Remedy  for  Breaches  of  Contract  not  under  Seal. 

n-s*  contracts.]  Contracts  not  under  seal,  between 
landlord  and  tenant,  are  express  or  implied.  Express  con- 
tracts contain  the  .stipulations  under  which  the  tenant  holds 
the  demised  premises ;  and  if  he  be  guilty  of  a  breach  of  any 
of  these  stipulations,  the  landlord  may  maintain  an  action  on 
the  contract  againM  him.  to  recover  damages  for  the  brea 

The  usual  way  of  declaring  on  one  of  these  contracts,  whether 
it  be  in  writing  or  not,  is,  to  set  it  out  .shortly,  and  then  to 
assign  a  breach.  And  care  must  be  taken  to  state  the  agree- 
ment correctly  :  where  it  was  stated  as  an  agreement  to  farm 
the  lands  in  a  husbandlike  manner,  and  the  agreement  proved 
was,  to  keep  the  lands  constantly  in  grass,  it  was  holden  to  be 
a  fatal  variance  (A).  But  where  the  agreement  stated  was, 
that  the  defendant  was  to  leave  the  furniture  and  linen  of  the 
bouse  clean,  and  the  proof  \va-.  of  a  \>\  .•  them  as 

he  found  them,  hut  it  was  also  proved  that  they  were  clean 
when  he  first  took  possession:  tl.--  court  held   it  to  1< 
flcient  (i).    And  where  the  agreen  was,  to  leave  the 

premises  in  the  same  state  in  which  tiny  were  at  the 
mencement  of  the  tenancy,  and  the  written  agreement  given 
in  evidence,  was  to  leave  them  in  the  state  they  then  w 
the  premises  being  then  in  the  possession  of  anot 
and  the  defendant's  tenancy  was  not  to  commence  i 

If)  Dot ».  fifcftorfty,  6  Btp.  4.  <*)  Sotimtowm  v.  Griffitht,   & 

(9)  Dot  T.  Jtyiw,  1  SUrL  M.     B.  Ic  C.  909. 

BM  ante,  p.  107.  -tnnlcy  ».  Agntw,  18  M«M. 

fc  W.&I7. 
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afterwards,  yet  the  court  held  it  to  be  sufficient  (&) .  Where 
there  was  an  agreement  between  the  plaintiff  and  the  defendant, 
the  plaintiff  to  let,  and  the  defendant  to  take,  a  house  for  three 
years,  from  the  25th  December,  1839,  at  the  yearly  rent  of  30Z. 
payable  quarterly,  and  the  defendant,  (amongst  other  things) 
thereby  agreed  to  keep  the  premises  in  as  good  repair  and  con- 
dition as  the  same  then  were,  and  to  leave  them  so  on  the 
determination  of  the  tenancy,  fair  wear  and  tear  excepted  ;  the 
tenant  however  quitted  the  premises  on  the  29th  September, 
1841  : — in  an  action  of  assumpsit  upon  the  agreement,  for 
two  quarters'  rent  due  the  25th  March  1842,  the  defendant 
pleaded  that  the  house,  by  reason  of  the  badness  of  the  ma- 
terials with  which  it  was  built,  &c.  and  by  and  through  the 
neglect  and  default  of  the  plaintiff,  and  not  for  want  of  any 
such  repair  as  the  defendant  was  bound  to  do  under  the  agree- 
ment, became  so  ruinous,  unsafe  and  unfit  for  habitation,  that 
he  was  obliged  to  quit  it,  before  the  rent  in  question  began  to 
accrue;  this  was  traversed  by  the  replication,  which  also 
alleged  that  the  premises  became  in  the  state  mentioned  in  the 
plea  for  want  of  the  repairs  the  defendant  was  bound  to  do  by 
the  agreement,  and  by  and  through  the  default  of  the  defend- 
ant :  At  the  trial,  the  defendant  proved  that  by  reason  of  the 
house  being  built  in  a  marsh,  and  upon  a  bad  foundation,  the 
walls  had  sunk,  and  there  were  large  gaps  in  them,  so  that 
they  were  obliged  to  be  shored  up,  and  the  basement  was  so 
full  of  water,  that  pumping  for  several  hours  a  day  became 
necessary,  aad  even  then  it  was  so  wet,  as  to  be  utterly  unfit 
for  habitation;  the  jury  having  given  a  verdict  for  the  de- 
fendant, the  court  upon  application  granted  a  new  trial :  they 
held  that  the  plea  and  the  proof  of  it,  were  no  reasons  why  the 
tenant  should  not  pay  the  rent  during  the  term;  he  might 
have  examined  the  house  before  he  took  it,  and  his  not  having 
done  so,  or  not  having  done  so  effectually,  was  his  own  fault ; 
and  as  to  the  landlord,  he  was  under  no  agreement,  express  or 
implied,  to  make  any  repairs,  nor  had  he,  expressly  or 
impliedly,  warranted  the  house  to  stand  during  the  term  (Z). 
And  in  another  case,  where  the  tenant  of  a  farm,  having  a  sale 
of  his  live  stock,  a  neighbouring  farmer  purchased  two  cows 
at  it,  and  by  the  permission  of  the  tenant  left  them  on  the  farm 
for  some  weeks,  bringing  provender  from  his  own  farm  to  feed 
them  :  the  manure  made  by  these  cows  was  holden  to  be  ma- 
nure made  on  the  farm,  and  the  carrying  of  it  away,  a  breach 
of  the  condition  of  a  bond  whereby  the  tenant  stipulated  with 
his  landlord  that  he  would  "  put  and  spread  all  the  manure 
and  compost  there  collected  in  the  middeustead,  or  on  any 
other  part  of  the  farm,  on  the  meadow  land,  and  would  not 


(&)  W) 
k  Gr.  95. 


(k)  White  v.  Nicholson,  4  Man.        ( I )  Arden  v.  Pullen,  10  Mees.  & 
W.  321. 
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sell,  cart  or  convey  away  any  dung,  compost  or  manure  li-om 
the  said  farm  (/«)." 

Implifd  contracts.]  Some  contracts  between  landlord  and 
tenant  are  implied  by  law,  some  by  custom.  This  subject  has 
already  been  mentioned  (n) ;  but  we  shall  here  treat  of  it  a 
little  more  in  detail.  The  remedy  for  breach  of  these  im- 
plied contracts  is  the  same  precisely  as  upon  express  contracts 
of  the  same  description,  namely,  by  action  on  the  contract; 
and  the  declarations  are  framed  in  the  same  way  as  if  the  con- 
tracts had  been  made  matters  of  special  agreement  between 
the  parties.  In  the  case  of  contracts  implied  from  the  custom 
of  the  country,  the  action  on  the  case  is  sometimes  adopted ; 
and  the  declaration  then  sets  out  the  custom,  the  duty  of  the 
defendant  thereupon,  and  the  breach  (o).  But  an  action  on 
the  contract  is  the  more  correct  form  of  action,  in  such  a  case ; 
because  the  custom  is  deemed  to  be  engrafted  upon,  and  to 
form  part  of,  the  agreement  between  the  parties,  and  both 
together  are  treated  as  if  they  formed  one  express  contract.  I 
shall  now  notice  the  principal  contracts  which  are  implied 
botwoou  landlord  and  tenant. 


As  to  the  Terms  of  a  Tenancy. 

It  has  been  already  stated,  that  where  a  man  occupies  pre- 
mises under  an  agreement,  or  under  a  void  lease, — or  continues 
to  hold  over  and  pay  rent,  after  a  former  lease  has  expired, — 
the  law  implies  that  he  holds  under  the  terms  and  stipulations 
contained  in  such  agreement  or  lease,  as  far  as  they  are  applic- 
able to  his  present  tenancy  (p)  Where  a  tenant  for  life  made 
a  lease  for  years,  and  died  before  the  expiration  of  the  term, 
but  the  remainderman  continued  to  receive  rent  from  the 
lessee  for  two  yean  afterwards :  it  was  holden  that  this  was 
evidence  from  which  the  court  would  presume  an  agreement 
tlit-  remainderman  and  tin-  levee,  that  the  latter 
continue  to  hold  according  to  the  terms  of  the  original 
>  j  and  Wilson,  J.,  said,  that  if  there  had  been  covenants 
in  the  original  lease  for  particular  modes  of  husbandry,  and 
the  tenant  had  neglected  to  perform  tl..-m,  tin-  remainderman 
might  have  maintained  an  action  against  him,  Mating  tlm 
covenant*,  and  then  averring  an  agreement  to  perform  them, 
of  which  agreement  the  continuing  to  pay  rent  would  be  good 
evidence  (?).  So,  if  a  landlord  make  a  lease  by  parol  for 

(m)  HiHdltv.Pollitt ,**«*.*.  4  Meet,  fc  W.  008.     Hartley  y. 

\V . :,.-...  Burkitl,  4  Blof .  N.  C.  087. 

<»)  AnU.  i  (p)  Ante.  pp.  OB,  00. 

(0)  8e«  Hallifajt  v.  Ckambtrt,  (?)  Rot*.  Ward,  1  H.  Bl.  07. 
A 
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seven  years,  and  which  of  course  is  void  by  the  statute  of 
frauds,  still  the  tenant,  if  he  pay  rent,  will  be  deemed  to  hold 
under  the  terms  of  the  lease,  with  the  exception  of  his  being 
merely  tenant  from  year  to  year  (q).  So,  where  a  man 
was  let  into  possession  of  a  farm  and  paid  rent,  under  an 
agreement  for  a  future  lease  for  fourteen  years,  which  was  to 
contain  a  covenant  (amongst  others)  against  taking  suc- 
cessive crops  of  corn  from  the  land,  and  a  proviso  for  re- 
entry for  breach  of  any  of  the  covenants ;  the  lease  was  not  in 
fact  granted ;  but  the  tenant  having  taken  successive  crops  of 
corn  from  the  farm,  and  which  would  have  been  a  breach  of 
the  covenant  if  the  lease  had  been  executed,  the  lessor  brought 
an  ejectment :  and  it  was  holden  that  he  had  a  right  to  re- 
cover ;  until  the  lease  should  be  executed,  the  tenant  held  as 
tenant  from  year  to  year,  subject  to  the  terms  and  conditions 
which  by  the  agreement  were  to  be  embodied  in  the  lease,  and 
being  guilty  of  a  breach  of  one  of  them,  the  landlord  had  a 
right  to  re-enter  (r).  So,  where  a  tenant  occupied  premises 
under  a  special  agreement,  which  was  to  be  the  basis  of  a 
future  lease,  and  the  agreement  contained  a  provision  (among 
others)  that  he  should  keep  the  premises  in  tenantable  repair : 
it  was  holden  that  the  landlord  might  maintain  assumpsit 
generally  against  the  tenant  for  not  keeping  the  premises  in 
repair,  without  setting  out  the  special  agreement  in  the  decla- 
ration (s).  But  no  special  contract,  as  to  cultivation,  is  to  be 
implied  from  the  mere  fact  of  holding  over  without  payment 
of  rent  (t). 

In  the  case  of  holding  over,  the  declaration  may  either  set 
out  the  covenant  in  the  former  lease,  the  holding  over,  and 
then  a  promise  to  perform  the  covenant,  as  mentioned  by 
Wilson,  J.,  in  Hoe  v.  Ward,  1  H.  Bl.  99,  supra  -,  or,  which  is 
infinitely  better,  it  may  state  that  the  defendant  was  tenant  of 
the  premises  to  the  plaintiff,  and  in  consideration  thereof 
promised  to  do  so  and  so.  And  this  latter  mode  of  declaring, 
should  be  adopted  in  the  other  cases  above  mentioned. 


As  to  the  Payment  of  Rent. 

If  a  man  take  a  house,  under  an  agreement,  for  a  term  of 
years,  "  at  and  under  the  rent  of  80Z.,"  the  law  implies  a  pro- 
mise upon  his  part  to  pay  that  rent ;  and  if,  by  the  agreement, 
there  be  a  power  reserved  to  the  landlord  to  re-enter,  for  a 
breach  of  "  any  of  the  agreements  therein  contained,"  it  ex- 

(?)  Doe  v.  Bell,  5  T.  E.  471.  (*)  Collet/  v.  Streeton,  2  B.  &  C. 

(»•)  Doe  v.  Amey,  12  Ad.  &  El.     273. 
476.  (t)  Kimpton  v.  Eve,  2  Ves.  &  B. 
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tends  to  the  non-payment  of  this  rent,  and  the  landlord  may 
recover  the  premises  in  ejectment,  although  there  be  no  express 
agreement  to  pay  the  rent  (u). 


At  to  managing  a  Farm  according  to  the  Custom  of  the 
Country,  Sfc. 

If  a  farm  be  let  to  a  tenant,  whether  by  writing  or  parol  (v), 
without  any  .stipulation  how  he  is  to  manage  it,  the  law  im- 
plies a  promise  upon  his  part  that  he  will  cultivate  and  ma- 
nage it  in  a  good  and  husbaudlike  manner,  and  according  to 
the  custom  of  the  country  (w).  The  mere  fact  of  the  tenancy 
raises  this  implication.  So,  a  court  of  equity  will  grant  an 
injunction  to  restrain  a  tenant  from  year  to  year,  under  a 
notice  to  quit,  from  removing  straw,  hay,  manure,  &c.,  con- 
trary to  the  custom  of  the  country  (ar) ;  and  the  same,  as  to 
other  tenants,  immediately  before  the  expiration  of  their 
tenancy.  But  in  all  such  cases,  if  there  be  an  express  agree- 
ment between  the  parties,  upon  the  same  subject  as  that  which 
is  implied  from  the  custom  of  the  country,  the  former 
supersedes  the  latter,  as  far  as  it  is  inconsistent  with  it  (y). 


Declaration. 

In  th.  yi]« ,  n \  it,  M, •),.  wit,  in  the  successive  years  of  our 

The day  of ,  A.  D.  18 — .  Lord and [wrongfully  and 

Middlesex    to    *  iuriouslv  overcropped    the  said 

plaintiff  in  this  sn  is  farm,   and    cropped,    planted  and 

attorney,  roes  C.  D.,  the  defendant  sowed  divers,  to  wit, acres  of 

in  thia  suit :  For  that  the  defendant  the  said  farm,  with  divers,  to  wit, 

heretofore,  to  wit,  on  ,  waste-  two   successive    crops   of  wheat, 

nant  to  the  plaintiff  of  a  certain  barley,  peas,  beans,  tares  and  oats, 

ftum,  situate,  Ac. ;  and  in  considera-  that  is  to  say, acres  part 

tfaatijsMif,  the  defendant  then  un-  of  with  wheat, acres  oth. 

dertook  and  faithfully  promised  the  thereof  with    barley,    acn-s 

plaintiff  to  [manage,  nee  and  culti-  other  part  thereof  with  peas, 

vat.-  tl,,-  said  l;.nn.  .ii.mic  HIM  said  m  r,  ,  .,tli,-r  |.:irt  thereof  with  t*n>. 

tenancy,  la    a    good  husbandlike  and  the  residue  thereof  with  oats, 

•75  Milky  '•>  ''•  MAI  MM*  MOB,  !,f  V-'Vl  'imsl^ulry'rtllrn  and'  t'i.'rn 

landa,  and  premises  were  so  situate  being  excessive  and  iniriiiiinslili 

M  I&MBM     i;-;t  a*  MtadMtf  or  pi  fee  BM  Mid  bud    »nd  MM 

after  the  making  of  his  said  promise  trary  to  the  course  of  good  hus- 

and  undertaking,  and  during  the  bandry    »n<i    the   custom 

i-i.tinuanr.-  iflfi  sai.l  t.-nm.ry.  to  r,.,,i,iry  H|,,T.-  Hi.-  said  Inrni.  lands 


(M)  DM  T.  K**U*r,  4  Car.  4c  P.         fx)  Ofutow   r.  ,    11   Vfs. 

3.  173. 

n-tUttnt  T.  Wood,  1?  L«w  J.         (j,)  /tofrtrf.  T.  7lar*«-,   1  Cr.  * 

M.  808.     Clarke   T.   Roy. 
(w)  Powby  T.   Walter,  fi  T.  R.     Law  J.  149,  el. 

it 
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and  premises  were  so  situate  as 
aforesaid. 

Further  breach.]  And  the  plain- 
tiff in  fact  further  saith,  that  the 
defendant,  during  the  continuance 

of  the  same  tenancy,  to  wit,  on 

aforesaid,  and  on  divers  other  days 
and  times  between  that  day  and 
the day  of [took  and  car- 
ried away  off  and  from  the  said 
farm,  lands  and  premises,  divers 
large  quantities,  to  wit,  two  hun- 
dred cart  loads  of  hay,  two  hundred 
cart  loads  of  straw,  two  hundred 
cart  loads  of  soil,  two  hundred  cart 
loads  of  dung,  two  hundred  cart 
loads  of  compost,  and  two  hundred 
cart  loads  of  manure,  which  had 
arisen  and  been  made  on  the  said 
farm,  lands  and  premises  during 
the  said  tenancy,  and  spent  and 
consumed  the  same  elsewhere  than 
on  the  said  farm,  lands  and  pre- 
mises, or  any  part  thereof:]  con- 
trary to  the  course  of  good  hus- 
bandry and  the  custom  of  the 
country  where  the  said  farm,  lands 
and  premises  were  so  situate  as 
aforesaid. 

Further  breach.}  And  the  plain- 
tiff in  fact  further  saith,  that  the 
defendant  during  the  continuance 

of  the  said  tenancy,  to  wit,  on , 

ploughed  up  and  converted  into 
tillage  a  certain  piece  or  parcel  of 
land  then  in  grass,  called , 


and  parcel  of  the  said  farm  and 
lands,  and  cropped  and  sowed  the 
same,  without  manuring  or  dress- 
ing the  same  with  manure ;  con- 
trary to  the  course  of  good  hus- 
bandry and  the  custom  of  the 
country  aforesaid,  and  to  the  said 
promise  and  undertaking  of  the 
defendant. 

Further  breach.}  And  the  plain- 
tiff in  fact  further  saith,  that  the 
defendant  during  the  continuance 
of  the  said  tenancy,  to  wit,  in  the  ' 

successive  years  of  our  Lord, 

and  ,  wrongfully  and  injuri- 
ously cropped,  planted  and  sowed  a 
certain  other  piece  or  parcel  of 

land,  called ,  part  and  parcel 

of  the  said  farm,  with  divers,  to 
wit,  four  successive  crops  of  corn, 
potatoes  and  turnips,  to  wit,  wheat, 
potatoes,  turnips  and  wheat ;  and 
also  without  manuring  or  dressing 
the  said  last-mentioned  land  with 
manure ;  contrary  to  the  course  of 
good  husbandry  and  the  custom  of 
the  country  where  the  said  farm, 
lands  and  premises  were  so  situ- 
ate as  aforesaid.  By  means  of 
which  said  several  premises,  the 
said  farm  became  and  was  greatly 
impoverished  and  rendered  less  pro- 
ductive than  the  same  otherwise 
would  have  been,  and  greatly  de- 
teriorated in  value.  And  the  plain- 
tiff claims  £ 


In  one  case,  where  the  promise  stated  was,  to  farm  the 
lands  in  a  husbandlike  manner,  the  court  seemed  of  opinion 
that  it  would  be  sufficient  to  assign  the  breach  in  the  words  of 
the  promise  (e) ;  but  the  court  recommended  an  amendment, 
by  stating  the  particular  facts  complained  of  (/) ;  and  no  doubt 
that  is  the  technical  and  proper  way  of  stating  the  breach. 


Evidence. 

Under  a  general  plea  of  denial,  the  plaintiff  must  prove, — 
1.  The  tenancy.  And  care  should  be  taken  that  there  be 
no  variance,  in  this  respect,  between  the  tenancy  proved  and 
that  stated.  Where  the  declaration  stated  the  defendant  to 
be  tenant  to  three  persons,  and  the  evidence  was  that  he  was 
tenant  to  two  only,  it  was  holden  to  be  a  fatal  variance  (g). 
Where  the  tenancy  was  stated  to  be  of  land  in  F.,  and  it  was 


(e)  Earl  ofFalmouth  v.  Thomas, 
1  Cr.  &  M.  89. 
(/)  Id. 


(g)  Saunderson  v.  Griffiths,  5  B. 
&  C.  909. 
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proved  to  be  of  land  in  F.  and  C.,  the  variance  was  holden 
fatal  (ft). 

2.  The  course  of  good  husbandry,  and  the  custom  of  the 
country,  in  that  part  of  the  country  in  which  the  lands  are 
situate,  with  respect  to  the  matter  or  matters  of  complaint 
stated  in  the  declaration.    This  can  be  proved  by  farmers,  or 
persons  of  experience  in  agriculture,  in  the  neighbourhood  of 
the  lands  demised.     By  the  custom  of  the  country,  is  merely 
meant  the  prevailing  usuage  among  farmers  in  that  part  of 
the  country ;  the  plaintiff  is  not  obliged  to  prove  one  uniform 
and  undeviating  custom    upon   the  subject.     And  therefore 
where  the  breach  was    that   the  defendant  treated  the  land 
contrary  to  good  husbandry  and  the  custom  of  the  country; 
and  the  proof  was,  that  he  treated  the  land  contrary  to  the 
prevalent  custom  in  the  neighbourhood,  by  tilling  half  his 
farm  at  once,  when  no  other  farmer  tilled  more  than  a  third, 
and  many  only  a  fourth  :  this  was  holden  to  be  sufficient  (i). 

3.  The  damage. 

As  to  using  the  Premises  in  a  tenant-like  manner. 

From  the  fact  of  the  tenancy,  the  law  will  imply  a  contract 
on  the  part  of  the  tenant,  to  use  the  premises  in  a  proper  and 
tenant-like  manner,  if  there  be  no  express  stipulation  upon 
the  subject. 

Declaration. 

la  the  Queen's  Bench.  continuance  of  the  said  tenancy. 

The  —   day  of ,  A.  D.  t8— .  Yet  the  defendant,  during  the  mn- 

Middleeex,  to   wit :  A.    I'..,    the  tinuance  of  the  said  tenancy,  used 

aintiff  in  this  suit,  by  E.  F.  his  the  said  last-mentioned  messuage, 


attorney  [0r  in  person]  sues  C.  !>.,     garden  and  premises,  and  the  trees 


this   suit:     For      therein,    in   so  nut<Mi:iut-likc 
>  the    defendant     improper  a  manner,  that  by  reason 
i  and  was  tenant  to  the     thereof,  the  said  messuage,  garden 
and   premises    then    became   and 
were  and    still    are   ruinous,  and 
•Mention  thereof,  he  the  defendant     greatly  dilapidated,  and  the  trees 


•awnooc  and  promised  the  plain-  of  the  said  plaintiff,  growing  in  and 
tiff  to  UM  the  said  messuage,  upon  the  said  premises,  became 
garden  and  premises,  with  the  ap-  and  were  and  still  are  greatly  da- 
te a  tenant-like  and  maged  and  spoiled.  And  the  plain- 
tor  and  during  the  tin-claims* . 

Evidence. 

Under  the  general  issue,  the  plaintiff  must  prove,— 
1.  The  tenancy  (*). 

*.  The  state  of  the  premises,  at  the  time  the  defendant  flrat 
took  possession  of  them. 

(A)  Pod  T.  0«rf .  4  Taunt.  700.         (A)  Vide  tupra. 
(i)  Ltgk  T.  Hacttt,  4  East,  154. 
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3.  The  state  in  which  the  defendant  left  them,  or  in  which 
they  were  at  the  time  of  the  commencement  of  the  action. 

4.  The  damage. 

It  is  no  defence  to  this  action  that  the  landlord  has  evicted 
the  tenant  from  part  of  the  demised  premises,  and  that  the 
latter  has  relinquished  possession  of  the  residue  (&). 

As  to  Repairs. 

If  a  man  lease  a  house  to  another  for  life  or  years,  or  from 
year  to  year,  the  lessor  is  not  bound  to  repair  it,  without  an 
agreement  for  that  purpose  (c) ;  but  the  lessee,  who  has  the  use 
of  it,  ought  to  do  so  :  and  from  his  duty  to  repair  it,  the  law 
implies  a  promise  by  him  to  that  effect.  That  duty  did  not  exist 
at  common  law(rf);  but  by  the  statute  of  Gloucester  (e),  the 
lessor  may  have  an  action  of  waste,  or  upon  the  case  in  the 
nature  of  waste,  against  the  lessee,  if  the  latter  permit  the 
house  to  be  out  of  repair,  unless  it  were  ruinous  at  the  time 
of  the  lease  (/);  for  that  statute  extends  to  permissive,  as 
well  as  voluntary,  waste  (g). 

Declaration. 

Same  at  the  last  form,  to  the  tion :    Yet  the   defendant,  during 

words:]     For   that  the  defendant  the  continuance  of  the  said  tenancy, 

heretofore,  to   wit,    on  ,    had  did  not  keep  the  said   messuage, 

become  and  was  tenant  to  the  garden  and  premises  in  tenantable 
plaintiff  of  a  certain  messuage,  repair,  order  and  condition,  but 
garden  and  premises;  and  in  con-  suffered  and  permitted  the  same  to 
sideration  thereof,  he  the  defend-  be  and  continue  in  so  untenant-like 
ant  undertook  and  promised  the  and  improper  a  manner  that  by  rea- 
plaintiff,  that  he  the  defendant  son  thereof  the  said  last-mentioned 
would,  during  the  continuance  of  messuage,  garden  and  premises  be- 
the  said  tenancy,  keep  the  same  came  and  were  and  still  are  ruin- 
messuage,  garden  and  premises  in  o«s  and  greatly  dilapidated.  And 
tenantable  repair,  order  and  condi-  the  plaintiff  claims  £ . 

Evidence. 

The  evidence  may  be  the  same  as  in  the  last  case.  That  the 
landlord  parted  with  his  reversion  to  another  before  breach,  is 
it  seems  no  defence  to  the  action  (h). 


In  other  Cases. 
In  what  cases  an  ejectment,  as  for  a  forfeiture,  will  lie  against 

(b)  Morrison  v.    Chadwick,  18          (/)  Co.  Lit.  64.  b. 

Law  J.  189,  cp.  (g)  Co.    Lit.  58.  a;  2   Inst.  145. 

(c)  Arden  v.  Pullen,  10  Mees.  &      See  post,  tit.  "  Waste." 

W.  821.  (h)  See  Bickford  v.  Parson  tt 

(d)  5  C.  IS  b.  al.,  17  Law  J.  192, cp. 
(*)  6  Ed.  1,  c.  5. 
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a  tenant,  for  a  breach  of  an  implied  agreement,  or  an  agree- 
ment not  under  seal,  see  the  cases  cited  below  («'). 


CHAPTER  III. 

The  Landlord's  Remedies  for  Waste. 

At  common  law,  the  writ  of  waste  lay  against  tenant  in 
dower,  tenant  by  the  curtesy(&),  and  guardian  in  chivalry  or 
socage  (I) ;  but  not  against  lessee  for  life  or  years  (/«) . 

By  stat.  Marlebridge  (52  H.  3),  c.  23,  s.  2,  fermors,  during 
terms,  shall  not  make  waste  of  houses,  woods,  or  any 
thing  belonging  to  the  tenements  which  they  have  to  ferm, 
without  special  licence  had  by  writing  of  covenant,  making 
mention  that  they  may  do  it ;  which  thing  if  they  do,  and 
thereof  be  convict,  they  shall  yield  full  damage,  and  shall  be 
punished  by  amercement  grievously.  The  word  "  fermors" 
here,  is  holden  to  mean  all  persons  who  hold  lands  for  life  or 
yean,  by  deed  or  without  it  (n).  And  although  the  statute 
says  that  they  shall  not  "  make"  waste,  yet  it  has  been  holden 
to  extend  to  permissive,  as  well  as  to  voluntary,  waste  (o). 

And  by  stat  Gloucester  (6  Ed.  1),  c.  5,  "  it  is  provided 
also,  that  a  man  from  henceforth  shall  have  a  writ  of  waste  in 
the  Chancery,  against  him  that  holdeth  by  the  law  of  England, 
or  otherwise  for  term  of  life,  or  for  term  of  years,  or  a  woman 
that  holdeth  in  dower ;  and  he  which  shall  be  attainted  of 
watte,  shall  leese  (lose)  the  thing  that  he  hath  wasted,  and 
moreover  shall  recompense  thrice  so  much  as  the  waste  shall 
be  taxed  at"  This  statute,  also,  extends  to  permissive,  as 
well  as  voluntary,  waste  ( p  ). 

«)  &»Doev.Am*if,n\d.tf.  El.  (n)  8  Inst.  146. 

-.  4  Car.  fc  P.  8,  (o)  Hammond  v.  Wtbb,  10  Mod. 

ante,  pp.  110,  104,  105.  881. 

(*)  «  In*.  14ft,  800.  (p)  Lit.    «.  71.    Co.   Lit  67.  a. 
I  nit.  1M,  805;  F.N.B.6QF.  Counteu    of  Shrnrilmrv't   COM, 
fl«tCo.  Lit.  64.*.  ft  Co.  18  b.  i                        -I.  Pan- 
Cm)    »  In*.  SM.   148 ;  6  Co.  18  ton  v.  Itham,  8  Ler.  350. 
b;Co».  Dic.Wwte,  A.2. 
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SECTION  I.  Remedy  for  Waste,  by  Action. 

II.  Remedy  by  Bill  in  equity  for  an  Injunction. 


SECTION  I. 

Remedy  for  Waste,  by  Action. 
In  what  cases. 

Waste  is  a  spoil  or  destruction  in  houses,  gardens,  trees  or 
other  corporeal  hereditaments,  to  the  dishersion  of  him  that 
hath  the  remainder  or  reversion  in  fee  simple  or  fee  tail  (q). 
Waste  is  either  voluntary,  which  is  a  crime  of  commission,  as 
by  pulling  down  a  house  j  or  it  is  permissive,  which  is  a  mat- 
ter of  omission  only,  as  by  suffering  it  to  fall  for  want  of  neces- 
sary reparations.  Whatever  does  a  lasting  damage  to  the 
freehold  or  inheritance  is  waste  (r).  Whatever  alters  the 
nature  of  the  property,  so  as  to  render  the  evidence  of  owner- 
ship more  difficult,  or  to  destroy  or  weaken  the  proof  of  iden- 
tity, is  in  strictness  waste.  The  remedy  is  either  by  writ  of 
waste,  to  recover  the  land  wasted,  and  also  treble  damages  (s) ; 
or  by  action  on  the  case,  to  recover  single  damages.  And  this, 
whether  the  defendant  be  under  a  covenant  to  repair  ornot(tf). 
But  if  the  defendant  be  bound  by  covenant  to  deliver  up  the 
premises,  at  the  end  of  the  term,  in  the  same  good  condition 
into  which  they  were  put  by  J.  M.,  his  merely  not  having  done 
so  is  not  the  subject  of  an  action  on  the  case  in  the  nature  of 
waste  (M).  The  writ  of  waste,  however,  is  very  seldom  resorted 
to  in  practice,  at  present :  modern  leases  have  usually  a  clause 
in  them,  giving  the  lessor  a  power  of  entry  in  case  the  lessee 
commit  waste  or  destruction,  and  the  lessor  may  thereupon 
recover  the  premises  in  an  ejectment;  and  the  effect  in  the 
writ  of  waste,  with  respect  to  damages,  is  now  obtained  by  the 
action  on  the  case  above  mentioned.  But  although  the  writ 
of  waste  is  now  nearly  obsolete,  yet  as  the  action  on  the  case 
lies  in  all  cases  where  a  writ  of  waste  lies,  provided  the  waste 
be  such  as  to  be  injurious  to  the  reversion  (v),  and  as  eject- 
ment upon  a  forfeiture  for  waste  lies  also  in  the  same  cases  («>), 
it  will  be  as  well  to  treat  of  the  acts  and  omissions  for  which  a 


(q)  Co.  Lit.  58.  (w)  Jones  v.  Hill,  7  Taunt,  892. 

(r)  4  Co.  64.  (  v )  Baxter  v.  Taylor,  1  Nev.  & 

(*)  St.  Gloucest.  (6  Ed.  1.)  c.  5,     M.  18;  Young  v.  Spencer  et  al.,  10 
ante,  p.  199,    and   see  Com.   Dig.     B.  &  C.  145. 
Waste,  F.  2,  Pleader,  O.  22.  (m)  Doe  v.  Bond,  5  B.  &  C.  855. 

(0  Kenlyside  v.  Thornton  2  W. 
Bl.,  1111 ;  but  see  Herne  v.  Bern- 
Ion,  4  Taunt.  764,  tern b.  cont. 
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writ  of  waste  will  lie,  in  the  first  place,  and  then  add  the  deci- 
sions which  distinguish  in  some  degree  the  action  on  the  case 
from  the  writ  of  waste. 

For  icaste  in  house*.]  If  a  lessee,  &c.,  pull  down  the  houses 
demised,  it  is  waste  (ar).  So,  if  he  pull  down  a  house  demised, 
and  rebuild  it  smaller  than  it  was  before  (y),  or  rebuild  it 
larger,  to  the  prejudice  of  the  lessor,  who  may  thereby  be  at 
greater  charge  in  repairing  it  (z) ;  or  if  he  alter  the  house  to 
the  lessor's  prejudice :  as  if  he  convert  a  parlour  into  a 
stable  (fl),  or  a  corn  mill  to  a  fulling  mill  (6),  or  horse  mill, 
even  although  it  be  for  the  lessor's  advantage  (c) ;  or  if  he  turn 
two  rooms  into  one(d)  ;  or  convert  a  brewhouse  of  120Z.  per 
arm.,  into  tenements  of  200Z.  per  ann.  (e)  ;  or  even  if  he  build 
a  new  house,  where  there  was  none  before  (/),  or,  having  built 
it.  Miffer  it  to  be  decayed  (g) :  in  all  these  cases  he  is  guilty  of 
waste.  So,  if  he  pull  down  or  remove  any  part  of  the  house 
demised,  as  the  windows,  doors,  wainscot,  benches,  furnaces 
or  other  fixtures  (h),  although  fixed  by  the  lessee  himself  with 
nails,  screws  or  otherwise  (i),  it  is  waste.  But  he  may  remove 
furnaces,  coppers  or  other  utensils  of  trade,  [or  marble  chim- 
ney pieces,]  though  fixed  to  the  freehold,  during  his  term  (£); 
but.  it  seems,  if  they  remain  till  the  end  of  the  term,  he  shall 
not  remove  them,  but  they  shall  go  to  the  reversioner  (/). 

So,  if  the  lessee,  &c.,  suffer  the  house  to  be  uncovered, 
the  timber  decays  (m),  although  the  timber  be  not 
thrown  down(n);  or  if  he  suffer  statiuncula  anti- 
to  be  uncovered,  whereby  the  timber  thereof  becomes 
i  (0) ;  or  suffer  glass  windows  to  be  broken  or  carried 
away  (  p) ;  or  if  he  permit  the  walls  of  a  house  to  be  decayed 
for  want  of  plaistering,  whereby  the  timber  is  rotted  (q) ; 
or  the  chambers  of  a  house  (r),  though  the  timber  be  not 


(*)  Co.  Lit.  56.  a.  (A)  Co.  Lit.  53.  a.   4  Co.   03  b  ; 

(!/}  8  Rol.  815,  1.  S3.  and  »ee  3  East,  38. 

1.86.  («)  R.  4 Co.  64  a;  R.  Moor,  177; 

(a)  Per   Vavuor,  Kellw.  38 ;   2  Cont.  per  Dod.  1  Rol.  . 

Rol.815, 1.  31.  (A)  1  Balk.  308 ;  Semb.  21  H.  7, 

(»)  Per  9  J.  Id.   814,  L  4«  D. ;  27  a;  R.  90  H.  7, 13  b. 

9  Cro.  188.  (/)  1  Salk.  368 ;  21    H.  7,  27  a  ; 

(c)  2  Cro.  IBS.  20  H.  7,  13  b;  Com.  Dig.  Waite,  D. 

(d)  R.  Kellw.  30 ;  2  BoL  816,  L  2 ;  and  we  Bac.  Abr.  Watte,  C.  6, 
37.  0  ;  Ilro.  Wa*to;   3  Atk.  13,  18,  n.; 

(«)  JL  1  Lrr.  SOB,  311 ;   1   Mod.  1  H.  B1.258. 

04;  28MBd.tfit,  (m)  Co.  Lit.  63. a. 

(/)  Co.    LIU  63.  a;   P*r  9  J.  (n)  2  Rol.  816,  1.31.     Sec  Vane 

fl  BoL  310, 1.  46  ;  BnC  per  Wood,  v.  Lord  Barnard.  1  T.  R.  64,  clt. 

Knlw.H-  .   It.  r,,,,t.   I|,,l,.2.-i4. 

(f)  Adm.4SB.3,ilb.;Co.Llt.  (p)  Co.  Lit.  53.  a ;  R.  4  Co.  03  b. 

M.  a.  (9)R.9RoL810,L50. 

(r)  Id.  1.46. 
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thereby  rotted  (s)  ;  or  if  he  do  not  scour  a  mote,  &c.,  whereby 
the  groundsel,  &c.,  is  decayed  (£) ;  and  formerly  if  he  suffered 
the  house  to  be  burnt  by  neglect  or  mischance,  it  was  waste  (w)j 
but  by  6  Ann.  c.  31,  s.  6,  no  action  for  waste  shall  be  brought 
against  any  person  in  whose  house  a  fire  shall  accidentally  be- 
gin ;  which,  however,  by  sect.  7,  is  not  to  affect  any  agree- 
ment between  landlord  and  tenant.  Also,  if  the  house  be  un- 
covered by  tempest,  and  it  be  suffered  afterwards  to  remain  in 
decay  (v) :  in  all  these  cases  the  tenant  will  be  guilty  of  waste. 
And  it  will  be  waste,  although  there  be  no  timber  on  the  land 
demised  for  repairs  (w).  So,  it  will  be  waste  if  the  walls  be 
suffered  to  decay,  though  the  timber  was  decayed  at  the  com- 
mencement of  the  lease  (x).  So,  if  the  house  were  uncovered 
at  the  commencement  of  the  lease,  yet  it  will  be  waste  if  the 
tenant  pull  it  down  (y} ;  or,  if  it  were  ruinous  at  the  com- 
mencement of  the  lease,  and  he  suffer  it  to  be  more  so  (z).  But 
if  the  house  or  walls  were  uncovered  at  the  commencement  of 
the  lease,  it  is  no  waste  if  the  lessee  suffer  them  to  decay,  with- 
out pulling  them  down  (a).  Or  if  the  house  were  ruinous,  and 
the  lesssee  do  not  suffer  it  to  be  more  so,  but  merely  permits 
it  to  be  as  it  was,  it  is  not  waste  (&). 

For  waste  in  lands.]  If  the  lessee,  &c.,  suffer  the  sea  to 
surround  arable  land,  meadow  or  pasture,  it  is  waste  (c),  if  it 
happen  by  his  default  (d) ;  but  otherwise  if  it  be  occasioned  by 
the  violence  of  a  tempest.  So,  if  he  suffer  a  wall  or  bank 
against  the  sea  or  river,  &c.,  to  be  ruinous,  whereby  the  water 
surrounds  a  meadow,  &c.,  and  renders  it  useless,  it  is  waste  (e). 
So,  if  he  dig  up  the  surface  of  the  land,  and  carry  it  away,  it 
is  waste  (/).  So,  if  he  convert  wood  to  arable  land,  or  arable 
to  wood'(gr);  or  meadow  to  arable  (h),  or  pasture  (*),  or 
meadow  to  orchard  or  hop-garden,  although  it  be  thereby 
meliorated  (£) ;  or  convert  a  hop-garden  to  tillage  (I) :  in  all 
these  cases  the  tenant  is  guilty  of  waste.  But  if  pasture  be 
converted  to  tillage,  for  the  improvement  of  the  soil  (ra),  or  if 
the  land  were  sometimes  pasture  and  sometimes  arable  (n)}  or 


(*)  Semb.  2  Eol.  817, 1. 1.  (d)  Moor,  62,  73. 

it)  R.Ow.  43.  (e)  Co.  Lit.  53.  b  ;  Moor,  69. 

(u)  Co.  Lit.  53.  b ;  2  Rol.  820, 1.  (/)  R.  2  Rol.  816,  1. 15. 

42.  (00  Co.  Lit.  53.  b. 

(t>)  Co.  Lit. 53. a;  Per  2  J.  Moor,  (h)  Co.  Lit.  53.  b;    Moor,   101; 

62  ;  2  Rol.  818,  1.2.  2  Rol.  815,  1.  4,  814,  1.  50.     Sim- 

(rv)  Co.  Lit.  53. a.  mons  v.  Norton,  7  Bing.  640. 

(«)  2  Rol.  817,  1.53.  (i)  2  Rol.  814,  1.  50;   1   Ch.  Rep. 

(y)  Co.  Lit.  53.  a.  106,  116. 

(z)  2  Rol.  818, 1.  2.  (ft)  2  Leon.  174. 

(a)  Co.  Lit.  53.  a;  R.0wen,  93.  (0  Owen,  67. 

(ft)  Cora.  Dig.  Waste,  D.  2.  (m)  2  Rol.  814, 1.  47. 

(c)  2  Rol.  816,  1.  40.  (n)  Id. 
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if  it  were  stocked  with  coneys,  it  not  being  a  warren  by  charter 
or  prescription  (0) ;  it  is  no  waste.  So,  if  the  land  lie  fallow, 
whereby  it  becomes  overrun  with  bushes,  &c.,  this  is  not  waste, 
although  it  be  bad  husbandry  (/?).  So,  if  trenches  are  dug  in 
a  meadow,  to  draw  off  the  water,  it  is  not  waste  (q).  But  if 
lessee  for  life  or  years  open  new  mines  in  the  land,  where  there 
is  no  mention  of  mines  in  the  lease,  it  is  waste  (r).  So,  if  he 
dig  for  gravel,  lime,  clay,  brickearth,  stone,  &c.,  in  pits  not 
already  open,  it  is  waste  (*).  But  it  is  not  waste  to  dig  for 
metal,  coal,  &c.,  in  mines  open  at  the  time  of  the  lease  (t),  or 
if  the  land  were  demised  with  all  mines  (M)  ;  nor  is  it  waste  for 
a  parson,  vicar,  &c.,  to  dig  or  open  mines  in  his  glebe  (i»). 

For  waste  in  woods,  $c.~\  If  a  lessee,  &c.,  cut  down  trees, 
which  by  law  or  the  usage  of  the  country  are  esteemed  timber, 
it  will  be  waste  (to).  Oak,  ash  and  elm  are  timber  after  the 
age  of  twenty  years,  throughout  the  realm  (or) ;  and  beech, 
willow,  hornbeam,  &c.,  where  they  are  scarce,  may  be  accounted 
timber,  by  the  custom  of  the  country  (y).  So,  if  it  be  found 
by  verdict  that  the  tenant  cut  down  blackthorn,  existent' 
arbores  niakeremialcs,  it  is  waste  (z) ;  or  if  he  cut  down  white- 
thorn, where  it  is  in  a  large  quantity,  or  made  wood  by  the 
eJMtom  of  the  country,  it  is  waste  (a) ;  or  if  he  destroy  the 
gennins  of  oaks,  &c.,  it  is  waste  (b).  So,  if  a  lessee  do  an  act 
by  which  the  timber  trees  decay,  as  if  he  lop  and  top  them,  it 
is  waste  (c).  But  it  is  not  waste  to  cut  down  trees  which  are 
not  timber,  unless  they  are  growing  for  shelter  of  the  house  (d). 
So,  it  is  not  waste  to  cut  down  timber  trees  that  are  dead,  nee 
fructum  nee  folia  portan'  (e).  So,  cutting  the  underwood  of 
oak,  ash,  willow,  &c.,  is  no  waste  (/),  though  it  be  twenty 
years  since  the  last  fall  (g) ;  but  if  the  tenant  extirpate  or 
destroy  the  germing  of  such  underwood,  it  will  be  waste  (h). 
So,  if  he  cut  down  bushes,  whitethorn,  &c.,  it  is  not  waste  (t) ; 
but  otherwise  if  he  root  up  or  destroy  a  quickset  of  whitethorns, 


(0)  R.  3  Rol.  815,  I.  15;  816,  1.         (T)  Co.  L. 53.  a;  Dy.  65 b.   See 
and  at*  Owen,  06.  8  T.  R.  145. 

)  9  Rol.  814,1.  95.    Button  v.        (y)  Co.  Lit.  58.  a;  R.  Moor,  813. 


15;  and  at*  Owm,  06.  8  T.  R.  H5. 

lp)  9  Rol.  814,1.  35.    Hutton  v.        (y)  Co.  I. 
Warm,  1  Mee*.  it  \:  (z)  R.  3  Rol.  819,  i.  52 ;  Cro.  Car 


(f)  R.  t  Rol.  880,  L83;  8  Leon.  531. 

(a)  8  Rol.  817,  1.  13 ;  3  Cro.  130. 

(r)  Co.  Lit.  ft*,  b ;    E.  5  Co.  18;  (b)  Co.  Lit.  53.  «. 

R.  '2  M'Hi.  inn.  (c)  Dr.  65  a ;  Co.  Lit.  68.  a. 

(«)  Co.  LIU  53.  b;  Moor.  (<f)  Co.  Lit.  53.  a ;  and  we  Hob. 

(f)  Co.    LJU  53.  b;   R.   6  Co.  IS.  810. 

Y.nrr  r.    r.nt.jhan,  'i.  Ik-Mr.  44(1.  (t)  Co.  Lit.  53.  a ;  3  Rol.    814,  1. 

(«)E.5Co.l8.  17. 

(r)  Bemb.  1  Sid.  153;  Com.  Dtf.         (/)  Per  3  J.  3  Rol.  817,  1. 17, 30. 
Watt*,  D.  4;   and   Me   Bac.   Abr.         (g)  8*mb.  1  s*H.  300. 

(A)  Co.  Lit  53.  a. 
(w)  Co.  Lit  53.  a.  (<)  B.  3  Cro.  180. 


204  Waste. 

&c.  (fi).  So,  cutting  down  timber  for  necessary  botes, — as  for 
fuel,  ploughbote,  hedgebote,  &c.,  is  no  waste  (i) ;  but  if  a 
lessee  cut  down  trees  for  fuel  when  there  is  lignum  aridum 
sufficient,  it  is  waste  (&).  So,  cutting  down  timber  to  repair 
the  house,  &c.,  or  the  pales,  gates,  fences,  &c.,  is  not  waste  (I) : 
and  this,  although  the  lessee  have  covenanted  to  repair  at  his 
own  charges  (m) ;  or  although  the  lessor  have  covenanted  to 
repair  (n) ;  or  although  the  lessee  would  not  be  otherwise 
liable  for  waste  if  he  had  not  repaired  (o).  But  if  he  cut  down 
timber  for  new  pales,  fences,  &c.,  where  there  were  none 
before  (p),  or  for  building  a  new  house  (q) ;  or  if  he  sell  the 
trees,  and  repair  with  the  money  (r),  or  afterwards  re-pur- 
chase the  trees,  and  use  them  for  repairs  («) ;  or  if  he  cut 
down  the  timber  before  he  has  occasion  for  it  (£),  or  for  repairs 
which  are  not  necessary  (u),  or  for  repairs  which  were  rendered 
necessary  by  the  lessee's  own  default  (v) ;  or  if  he  cut  down 
timber  for  the  use  of  mines,  even  although  the  mines  be  in- 
cluded in  the  lease  (M>),  or  although  the  mines  were  open  at 
the  commencement  of  the  lease,  and  the  lessor,  &c.,  had  been 
in  the  habit  of  using  the  timber  for  the  mines  (or)  :  in  all  these 
cases  the  tenant  will  be  guilty  of  waste.  It  will  not  be  waste, 
however,  if  the  trees  be  cut  down  for  the  repair  of  things 
useful,  though  not  absolutely  necessary, — as  for  water-troughs 
to  be  fixed  in  the  ground  for  his  cattle  (?/).  It  is  necessary  also 
to  mention,  that  if  the  trees  be  excepted  out  of  the  demise,  the 
tenant,  if  he  take  them  wrongfully,  is  not  punishable  as  for 
waste  (2). 

For  waste  in  gardens,  §-c.]  So,  waste  may  be  committed  in 
a  garden  or  orchard  (a).  As  if  the  lessee  cut  down  pear  trees, 
apple  trees,  or  other  fruit  trees  (&).  Or  if  they  be  thrown 
down  by  tempest,  and  the  lessee  afterwards  root  them  up,  or 
cut  down  the  germins  growing  without  planting  new  ones  (c). 
So,  it  is  waste  for  an  outgoing  tenant  of  garden  ground  to 
plough  up  strawberry  beds  in  full  bearing,  although,  when  he 
entered,  he  paid  for  them  on  a  valuation  to  the  person  who 


(h)  Co.  Lit.  53.  a;  2  Cro.  126.  (*)  E.  Cro.  El.  593. 

(i)  Co.  Lit.  53.  b.  (u)  2  Rol.  822, 1. 40. 

(k)  Co.  Lit.  53.  b:  2 Rol.  820,  1.  (v)  Co.  Lit.  53.  b;  2  Rol.  822,  1. 

10.  38. 

(1)  Co.  Lit.  53.  b.  (m)  R.  2  Rol.  823, 1. 30  ;  Hut.  19 ; 

(m)  R.  Moor,  23.  Hob.  234. 

(n)  Co.  Lit.  54.  b.  (a?)  Per  Hob.  235. 

(o)  Co.  Lit.  54.  b ;  2  Rol.  822,  1.  (y)  2  Rol.  823,  1.  22 ;  Com.  Dig. 

45,  10.  Waste,  D.  5. 

(p)  Co.  Lit.  53.  b.  (z)  8  East,  19.    See  Bac.  Abr. 

(q)  2  Rol.  822, 1. 35.  Waste,  C.  2. 

(•r)  Co.  Lit.  53.  b.  (a)  2  Rol.  817, 1.  83. 

(s)  Co.  Lit.  58.  b ;  2  Eol.  893,  1.  (&)  Co.  Lit.  53.  2  Rol.  817,  1.  30. 
15.  (c)  8  Kol.  817,  1.  35. 
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occupied  the  premises  before  him,  and  although  it  may  have 
been  usual  for  strawberry  beds  to  be  appraised  and  paid  for  as 
between  outgoing  and  incoming  tenants  (rf).  So,  if  the  lessee 
destroy  the  stock  of  a  dovecot,  warren,  park,  fishpond,  pool, 
&.C.,  or  suffer  it  to  be  diminished  («);  or  throw  down  the  pales 
of  a  park  or  warren  (/) ;  or  stop  up  the  holes  of  a  dovecot  (g) ; 
or  throw  down  the  banks,  &c.,  of  a  fishpond,  lake,  &c.,  it  is 
waste  (A).  If,  however,  he  merely  destroy  some  doves,  &c., 
yet  if  he  leave  a  sufficient  stock  remaining,  it  is  no  waste  (i). 

How,  in  cote  in  the  nature  of  waste.]  Case  in  the  nature  of 
waste  will  lie  for  the  same  acts  or  omissions  as  the  writ  of 
waste ;  with  this  single  exception,  that  case  will  lie  only  for 
such  acts  and  omissions  as  are  injurious  to  the  reversion. 
Where,  in  an  action  of  this  kind,  the  declaration  charged  that 
the  defendant  (the  tenant),  without  the  leave  or  licence  of  the 
plaintiff  (the  landlord),  opened  a  door  in  the  wall  of  the  house 
demised,  whereby  the  house  was  greatly  damaged,  weakened 
and  injured,  and  the  plaintiff  greatly  prejudiced  in  his  rever- 
sionary estate  and  interest  of  and  in  the  premises ;  and  the  jury 
found  that  the  defendant  did  open  the  door  without  leave,  but 
that  the  house  was  not  in  any  manner  weakened  or  injured  by 
it ;  and  the  judge  therefore  ordered  a  verdict  to  be  entered  for 
the  plaintiff,  subject  to  the  opinion  of  the  court ;  and  an  ap- 
plication was  accordingly  made  to  enter  the  verdict  for  the  de- 
fendant :  but  as  it  was  not  found  whether  the  plaintiff  had 
sustained  any  injury  in  his  reversionary  interest  or  not, — for 
the  reversion  might  be  injured,  although  the  house  itself  was 
not, — the  court  ordered  a  new  trial  (ft). 


By  and  against  whom. 

By  whom.]  This  action  must  be  brought  by  him  who  has 
the  <m>B***j»»<>  remainder  or  reversion,  in  fee  or  in  tail  (/) ; 
and  Whether  he  claim  l>y  purchase  or  descent,  is  immate- 
rial (m).  Therefore,  if  there  be  a  lease  for  life  or  years,  re- 
mainder to  another  for  life,  reversion  to  another  in  fee  or  in 
tail,  and  the  lessee  commit  waste  :  the  reversioner  cannot  have 
a  writ  of  waste  daring  the  continuance  of  the  remainderman's 


OQ  Wttk**Uv.How€lUt\(*mv.  D.  8.    And  Me   Bac.  Abr.  Warte, 

«7.  C.  4. 

(•)  Oo.  Lit  58.  m;  R.  4    Leon.  (*)  To*ng  v.  Spencer ct  al.,  10 

MO;  SlMt.804;  R.tUom.«S.  B.  le  C.  146.    8eealMl>o«v.  ~ 

)  Owen,  08.  6  B.  Jc  C.866,  ante,  p.  100. 

Id.  (OOo.  Lit.  68.  a. 

1<L07.  (m)  «  BoL  M6,  L  44. 
1;  OMB.  Dif.  WMM, 
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estate  (n);  but  if  the  remainderman  die,  or  surrender  his 
estate,  the  reversioner  may  then  bring  his  action  against  the 
lessee  (0).  If  the  remainder,  however,  had  only  been  for  years, 
the  reversioner  might  bring  his  action  immediately,  without 
waiting  for  the  determination  of  the  remainderman's  estate  ( j»). 
Waste  does  not  lie  by  tenant  in  tail  after  possibility  of  issue 
extinct  (q),  even  although  the  waste  were  committed  before 
the  death  of  the  party  whose  issue  was  to  have  inherited  (r) . 
Also,  the  party  who  brings  the  action  must  have  been  seised 
of  an  estate  of  inheritance  at  the  time  of  the  waste  committed. 
And  therefore  an  heir  cannot  have  a  writ  of  waste  for  waste 
committed  in  the  lifetime  of  his  ancestor  (*);  nor  a  bishop, 
parson,  &c.,  for  waste  committed  in  the  time  of  his  prede- 
cessor (t) ;  nor  the  grantee  of  a  reversion  for  waste  com- 
mitted before  his  grant.  Yet  a  surviving  joint  tenant  may 
have  a  writ  of  waste,  for  waste  committed  in  the  lifetime  of  his 
companion,  or  a  surviving  parcener  for  waste  in  her  sister's 
time  (M). 

,  But  the  action  on  the  case  in  the  nature  of  waste  has  this 
advantage  over  the  old  writ  of  waste,  that  it  may  be  bought 
by  him  in  reversion  or  remainder  for  life  or  years,  as  well  as 
in  fefl  or  in  tail  (v).  But  where  A.  and  his  wife  were  seised 
of  a  messuage  for  their  joint  lives  and  the  life  of  the  survivor, 
and  all  the  estate  and  interest  of  A.  became  vested  in  J.  S., 
who  afterwards  permitted  waste,  in  the  lifetime  of  A. :  it  was 
holden  that  the  wife,  who  survived  her  husband,  could  not 
maintain  an  action  on  the  case  against  J.  S.  for  the  waste  (w). 

Against  whom.']  At  common  law,  waste  lay  against  tenant 
in  dower,  tenant  by  the  courtesy  (.r),  guardians  in  chivalry  or 
socage  (y) :  but  not  against  lessee  for  life  or  years  (z).  By 
stat.  Gloucester,  c.  5  (a),  however,  lessees  for  life  or  years 
are  punishable  for  waste  (&) ;  and  this  extends  to  their 
assignees  (c),  and  to  a  devisee  for  life  or  years  (d) ;  and 
to  tenant  from  year  to  year  (e).  So,  if  a  tenant  hold  over 
after  the  determination  of  his  tenancy  by  notice  to  quit  or 
otherwise,  and  be  guilty  of  waste  during  the  time  he  is  in  pos- 

(n)  Co.  Lit.  54.  a;    Alleyn,  81;         (w)  Bacon  v.  Smith  et  al.,  1  Q.B. 

2  Ho.  Ab .  829 ;  Cro.  Jac.  688.  345. 

(0)  Moor,  887 ;  5  Co.  76   b  ;  W.         (x)  2  Inst.  145,  300. 
Jon.  51.  (if)  2  Inst.  135,  305.    P.  N.  B.  59, 

(p)  Co.  Lit.  54.  a;  2  Inst.  801.  P.    See  Co.  Lit.  54.  a. 

(q)  2  Rol.  825, 1.  31.  (z)  2  Inst.  299,  145.    5  Co.  13  b. 

(r)  Moor,  18.  See  Com.  Dig.  Waste,  A.  2. 

(*)  2  Inst.  305.  (a)  Ante,  p.  199. 

(t) 2  Rol.  824,1. 43,49.  R.  1  Rol.432         (ft)  See  2  Inst.  301. 

(M)  2  Inst.  805.    See  Com.  Dig.         (c)  Saunders  v.  Norwood,   Cro 

Waste,  C.  2 ;  3  Bac.  Abr.  Waste,  G. ;  El.  683. 
2  Saund.  252  a.  (n.  7.)  (d)  2  Rol.  826,  1.  25. 

(»)  2  Saund.  252,  b.  (e)  2  Inst.  302.    Co.  Lit.  54.  b. 
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session,  an  action  on  the  case  in  the  nature  of  waste  may  be 
maintained  against  him  (/).  But  a  tenant  at  will,  in  the  strict 
sense  of  the  term,  is  not  punishable  for  permissive  waste  (</). 
Formerly,  an  action  could  not  be  brought  against  an  executor 
for  waste  committed  by  his  testator,  it  being  a  tort  which  died 
with  the  person  (ft).  But  now,  by  stat.  3  &  4  W.  4,  c.  42,  s. 
2,  an  action  of  trespass,  or  trespass  on  the  case,  as  the  case 
may  be,  may  be  maintained  against  the  executors  or  adminis- 
trators of  any  person  deceased,  for  any  wrong  committed  by 
him  in  his  lifetime  to  another,  in  respect  of  his  property,  real 
or  personal,  so  as  such  injury  shall  have  been  committed 
within  six  calendar  months  before  such  person's  death,  and 
the  action  be  commenced  within  six  calendar  months  after 
such  executors  or  administrators  shall  have  taken  upon  them- 
selves the  administration  of  the  estate  and  effects  of  the 
deceased. 

Declaration  for  Voluntary  Waste,  in  a  Dwelling-house. 

In  the  Queen's  Bench.  plaintiff,  [pulled  down  ten  window 

The day  of ,  A.  J).  18 — .  frames,  twenty  window  sashes,  and 

Middlesex,  to  wit:  A.  1?..  the  two  hundred  panes  of  glass  fixed 
plaintiff  in  this  suit,  by  E.  F..  his  therein,  of  and  belonging  to  the 
attorney,  sues  C.  I  >..  the  defendant  said  messuage  and  dwelling-house, 
in  this  suit :  For  that  the  defend-  and  then  affixed  thereto,  and  of  and 
ant,  at  the  time  of  the  commiting  belonging  to  the  plaintiff,  as  land- 
of  the  grievances  hereinafter  men-  lord  of  the  said  messuage  and 
",  to  wit,  on  ,  being  dwelling-house,  and  as  parcel  there- 
to the  plaintiff  of  a  certain  ••!'.  and  IXMII^  of  the  value  of  £20, 
and  ise,  at  and  then  carried  away  the  same, 
rent,*  wrongfully  and  and  converted  and  disposed  thereof 
without  the  leave  or  li-  to  his  own  use].  And  the  plaintiff 
and  against  the  will  of  the  claims  £ . 

Tlio  nature  of  the  waste  must  be  stated ;  otherwise  the  de- 
claration would  be  bad  for  uncertainty.  But  it  is  not  necessary 
to  set  out  the  title  of  either  the  plaintiff  or  the  defendant,  as 
in  tlu-  count  on  the  old  writ  of  waste  (i). 


Declaration  for  Voluntary  Watte,  in  Woods,  %c. 

in  the   but  farm   to  the     against  the  will    of  the   plainti 
**]  wrongfully  and  unjustly,     [rooted  op,  felled  and  destroyed  di 
without  the  leave  or  licence  and     Ten  timber  trees  and  a  large  quan 


(/)    JlurtfuU    v.    ifonufty,     1  (A)  2  I  nut.  302.     2  Ito.  Abr.   828 

Camp.  MO.  1. 54.    See  Com.  1)1*.  Wast.  C.  4.  0. 

(  g)  LK.  t.  71.    Co.  Lit.  87.  a.  8  Bar.  Abr.  Wart*,  H.  F.  1   Saund. 

Co.   i:«                              9,   784.    8  828,  b.  (n.  7.)    2  Saund.  258  a.  (n. 

Lev.  869.    04*w»  v.  WtlU,  1  New  7.) 

top.  890 ;  and  we  Hnrntlt  «  «*.  «)  i  Saund.  869,  c.  d. 
v.  Haitian*.  10  Law  J.  184,  a. 


208 


Waste. 


tity  of  bushes,  to  wit,  five  hundred 
oak  trees,  five  hundred  ash  trees,  five 
hundred  elm  trees,  and  five  hundred 
other  trees,  and  fifty  cart  loads  of 
bushes,  of  the  plaintiff,  of  great 

value,  to  wit,  of  the  value  of  £ , 

then  growing  and  being  in  and 
upon  the  said  premises,  and  wrong- 
fully and  unjustly  carried  away  the 
same,  and  converted  and  disposed 
thereof  to  his  own  use;  and  also 
then  wrongfully  and  unjustly,  with- 
out the  leave  or  licence  and  against 


the  will  of  the  plaintiff,  lopped, 
topped,  and  shrouded  divers  maiden 
trees,  to  wit,  forty  oak  trees,  forty 
elm  trees,  and  forty  other  trees  of 
the  plaintiff,  of  great  value,  to  wit, 

of  the  value  of  £ ,  then  also 

growing  and  being  in  and  upon  the 
said  premises,  and  took  and  carried 
away  the  wood  thereof  coming,  and 
converted  and  disposed  thereof  to 
his  own  use].  And  the  plaintiff 
claims  £ . 


Declaration  for  Voluntary  Waste,  as  to  Hedges,  §•<?. 


As  in  the  last  form  but  one  to 
the  asterisk*]  wrongfully  and  un- 
justly, without  the  leave  or  licence 
and  against  the  will  of  the  plaintiff, 
[broke  down,  spoiled  and  destroyed 
divers  hedges  and  fences,  to  wit, 
one  hundred  perches  of  hedges,  and 
one  hundred  perches  of  fences,  of 
the  plaintiff,  of  and  belonging  to 
the  said  premises,  and  the  bushes, 


thorns  and  wood  thereof  coming, 
to  wit,  twenty  cart  loads  of  bushes, 
twenty  cart  loads  of  thorns,  and 
twenty  cart  loads  of  wood,  of  the 
said  plaintiff,  of  the  value  of  £20, 
and  took  and  carried  away  the 
same,  and  converted  and  disposed 
thereof  to  his  own  use].  And  the 
plaintiff  claims  £ . 


Declaration  for  Permissive  Waste. 


As  in  the  form  ante,  p.  207,  to     barns  and  outhouses]  to  be  pros- 
the  asterisk*]   heretofore,    to  wit,     trate,  ruinous,  fallen  down,  and  in 

on ,  and  on  divers  other  days 

and  times  between  that  day  and  the 
day  of  commencing  this  action, 
wrongfully  and  injuriously  per- 


great  decay,  in  the  timber,  doors, 
wainscots,  windows,  window  shut- 
ters, floors,  tiling,  joists,  beams  and 
rafters  thereof,  for  want  of  needful 
mitted  and  suffered  the  said  [mes-  and  necessary  repairing  thereof. 


suage  and  dwelling-house,  stables,     And  the  plaintiff  claims  £ . 


General  Issue. 


In  the  Queen's  Bench. 

The  -  day  of  -  ,  A.  D.  18—. 

J.  N.^   The  said   <jefen)jant)  j,y  G.  H.,  his  attorney,  [or  in  person,] 
J  8    )  says  that  he  is 


Evidence. 


Under  the  general  issue,  the  plaintiff  will  merely  have  to 
prove  the  waste  stated,  and  the  amount  of  damage ;  if  the 
defendant  would  put  him  to  the  proof  of  the  tenancy,  and  of 
the  plaintiff's  reversionary  interest,  he  must  traverse  that  part 
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of  the  inducement  in  the  declaration  (n).  And  the  proof 
must  be  of  the  same  species  of  waste  as  is  laid.  Therefore, 
under  a  count  for  voluntary  waste,  he  cannot  give  any  instance 
of  permissive  waste  in  evidence ;  even  where  the  declaration 
charged  that  the  defendant  wrongfully  cut  down  divers,  to  wit, 
twenty  trees,  and  used  the  premises  in  so  untenant-like  and 
improper  manner,  that  they  became  and  were  greatly  dilapi- 
dated :  the  court  held  that  this  was  an  allegation  of  voluntary 
waste,  and  that  the  plaintiff  could  not  be  allowed  to  give  per- 
missive waste  in  evidence,  in  proof  of  it  (o). 

The  defendant,  under  this  plea,  can  only  dispiove  or  contest 
that  which  the  plaintiffis  bound  to  prove.  As  has  been  already 
mentioned  ( p),  if  he  be  desirous  to  contest  any  fact  in  the  in- 
ducement of  the  declaration,  namely,  the  tenancy,  or  the  plain- 
tirf">  title  to  the  reversion,  in  cases  where  he  is  allowed  to  do 
so  (g),  he  must  traverse  it.  So,  if  he  would  set  up  any  matter 
of  defence,  which  confesses  the  acts  of  waste,  but  justifies 
them,  as  being  allowed  of  by  the  custom  of  the  country,  or 
the  like,  he  must  plead  it  specially  (r). 


SECTION  II. 
Remedy  for  Watte,  by  Bill  in  Equity  for  Injunction. 

The  remedy  for  waste  by  action,  is  in  many  cases  very 
inefficient :  for  the  cutting  down  of  ornamental  timber,  for  the 
ploughing  up  of  old  meadows  and  pastures,  for  the  making  of 
alterations  in  houses  or  buildings  against  the  expressed  will  of 
the  landlord,  the  damages  given  by  a  jury  would  be  a  very 
inadequate  compensation  for  the  real  injury  sustained ;  and 
even  if  adequate,  it  might  happen  that  the  tenant  might  not 
be  able  to  pay  them.  Courts  of  equity  therefore  interfere, 
and  upon  a  bill  filed,  stating  the  facts,  will  in  general  grant  an 
injunction,  to  restrain  the  tenant  from  completing  the  act  of 
watte,  if  he  have  begun  it,  or  from  taking  any  steps  to  effect 
he  have  merely  threatened  it.  But  the  court  must  be 
that  the  act  of  waste  will  be  committed,  if  it  do  not 
fere :  and  for  thin  purpose,  it  is  necessary  to  show,  either 
the  partv  has  actually  commenced  the  act  of  waste 
Intended,  or  that  he  has  threatened  to  effect  it  («) ;  no  mere 
conjecture  or  belief  of  the  intention,  will  be  sufficient.  (/). 


(*)  to  1  Arch,  fiiti  Priutj  AM.  040.    B«e  Taylor  T.  BUndall,   14 

(o)  Martin  T.  fftffcwi,  7  Ad.  fc  Law  J.  801 ,  qb. 

111.  ""  (O  «ift*»n  T.  5w«»,  fl  Atk.  188. 

'  ;•    >»/""  (0  8^  'Banvm  T.  Gardiner,  7 

(a)  VldVjM*.  TM.810. 
(r)  MHMMIM  T.  ^orKm,  7  Blng. 
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The  court  in  this  way  will  grant  an  injunction  to  restrain  a 
lessee  from  cutting  down  growing  timber  (M)  ;  from  injuring 
fish  ponds  (u);  from  converting  pasture  land  into  arable, 
where  there  is  a  covenant  not  to  do  so  (w),  and  from  plough- 
ing up  ancient  meadow,  whether  there  be  a  covenant  upon 
the  subject,  or  not  (x) ;  from  sowing  land  with  mustard  seed, 
or  any  other  pernicious  crop,  not  easily  eradicated  (y) ;  and 
the  like  (2). 

And  they  have  thus  granted  an  injunction,  against  a  lessee 
for  years  (a),  an  under-lessee  (&),  a  tenant  from  year  to 
year  (c) ;  and  have  granted  it  to  a  termor  at  a  ground  rent, 
against  his  lessee  (d). 

Where  a  bill  is  thus  filed  for  an  injunction  to  stay  waste,  and 
waste  has  been  already  committed,  the  court,  to  prevent 
multiplicity  of  suits,  will  not  oblige  the  party  to  bring  an  action 
at  law,  but  will  decree  an  account  and  satisfaction  for  what  is 
past,  besides  restraining  the  doing  of  any  further  injury  (e) ; 
but  after  the  determination  of  a  tenant's  estate  by  assignment 
or  otherwise,  a  bill  will  not  lie  for  an  account  of  timber  cut 
down  (/),  no  injunction  being  prayed,  or  necessary,  there 
being  no  injury  to  be  prevented.  If  indeed  a  person  commit 
waste,  and  continue  in  possession,  there  an  injunction  to  stay 
waste  is  proper,  from  the  probability  of  his  again  committing 
it  (g) ;  and  in  that  case  the  bill  may  also  pray  for  an  account 
of  the  waste  already  committed. 

In  cases  of  waste,  where  irreparable  injury  may  be  done  if 
the  court  do  not  interfere  promptly,  the  injunction  will  be 
granted  immediately  (ft). 


(«)  Redesdale,  PI.  111.  don  v.    Webb,    1    P.   Wms.  527. 

(v)  Ld.  Bathurst  v.  Burdon,  2  Pratt  v.  Brett,  supra. 

Bro.  C.  C.  64.  (b)  Farrant  v.  Lovell,  3   Atk. 

(rv)  Drury  v.  Moling,  6  Ves.  328 ;  723,    Arab.  105. 

and  see  3  Atistr.  750.     Goring  v.         (c)  Onslorv  v. ,16  Ves.  173. 

Goring,  3  Swanst.  661.        /  (d)  Farrant  v.    Lee,    supra.   1 

(x)  Ld.  Grey  de  Wiltonv.  Saxon,  Madd.  145. 

6  Ves.  106.  (e)  Jesus  College  v.  Bloom,   3 

(y)  Pratt  v.  Brett,  2  Madd.  K.  Atk.  262,  Amb.  54. 

62.  (/)  3  Atk.  264. 

(z)  1  Madd.  146.  (0)  8  Atk.  381.    Madd.  149. 

-    (a)  1  Ko.  Abr.  380.    Bp.  of  Lon-  (h)  2  Madd.  217. 
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CHAPTER  IV. 

The  Landlord?*  Remedies  against  the  Tenant,  for  Holding 
Over,  after  the  Expiration  of  the  Tenancy. 

SECTION  I.  Action  for  Double  Value. 

II.  Action  for  Double  Rent. 

III.  Ejectment,  $c. 

IV.  Action  of  Trespass  for  Mesne  Profits. 


SECTION  I. 
Action  for  Double  Value. 

In  ichat  cafes.]  By  stat.  4  G.  2,  c.  28,  s.  1,  it  is  enacted  that 
"  in  case  any  tenant  or  tenants  for  any  term  of  life,  lives,  or 
years,— or  other  person  or  persons,  who  are  or  shall  come  into 
possession  of  any  lands,  tenements  or  hereditaments,  by,  from 
or  under,  or  by  collusion  with,  such  tenant  or  tenants, — shall 
wilfully  hold  over  any  lands,  tenements  or  hereditaments,  after 
the  determination  of  such  term  or  terms,  and  after  demand 
made,  and  notice  in  writing  given,  for  delivering  the  possession 
thereof,  by  his  or  their  landlords  or  lessors,  or  the  person  or 
persons  to  whom  the  remainder  or  reversion  of  such  lands, 
tenement*  or  hereditaments  shall  belong,  his  or  their  agent  or 
agents  therennto  lawfully  authorized  : — then  and  in  such  case, 
such  person  or  persons  so  holding  over,  shall,  for  and  during 
the  time  he,  she  or  they  shall  so  hold  over,  or  keep  the  person 
or  persons  entitled  out  of  possession  of  the  said  lands, 
tenements  and  hereditaments  as  aforesaid,  pay  to  the  person 
or  persons  so  kept  out  of  possession,  thnir  executors, 
administrators  or  assigns,  at  the  rate  of  double  the  yearly 
value  of  the  lands,  tenements  and  hereditaments  so  detained, 
for  so  long  a  time  as  the  same  are  detained,  to  be  recovered  in 
any  of  His  Majesty's  courts  of  record,  by  action  of  debt, 
•gainst  the  recovering  of  which  said  penalty  there  shall  be  no 
relief  in  equity." 

And  this  action  will  lie,  even  after  the  landlord  has  recovered 
possession  of  the  premises  by  ejectment  ;  for  there  is  no 
incongruity  In  bringing  both  actions ;— by  the  ejectment  ho 
recover!  the  possession,  by  this  action  he  recovers  a  compen- 
sation for  the  time  be  has  been  kept  out  of  possession  ( i).  But 
this  most  be  understood  of  cases  where  there  is  no  real  bond 

(0  Sovltby  T.  Arritv,  0  But  810. 
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fide  defence  to  the  ejectment ;  for  if  that  action  has  been  re- 
sisted under  a  fair  bond  fide  claim  of  right,  the  holding  over 
for  such  a  purpose,  will  not  be  deemed  a  wilful  holding  over, 
within  the  meaning  of  the  statute  (<?). 

By  whom.'}  This  action  may  be  brought  by  the  landlord 
or  lessor  of  the  tenant  holding  over,  or  by  the  person  to 
whom  the  remainder  or  reversion  belongs  (h).  So  that  not 
only  may  the  landlord  or  lessor  of  the  tenant  proceed  under 
this  statute,  but  where  a  tenant  for  life  makes  a  lease,  and  dies, 
and  the  lease  is  determined  by  his  death,  the  remainderman 
may  also  give  the  demand  or  notice  required,  and  bring  this 
action  in  case  the  tenant  holds  over.  If  the  landlord  or  lessor 
be  dead,  the  action  may  be  brought  by  his  representative  : — • 
by  his  heir,  if  he  were  seised  in  fee ;  by  his  executors  or  ad- 
ministrator, if  he  were  entitled  for  a  term  of  years  only.  But 
it  cannot  be  brought  by  the  administratrix  of  such  executor, 
until  she  have  first  taken  out  administration  de  bonisnon,  even 
although  the  tenant  may  have  attorned  to  her  (i).  If  the 
parties  entitled  to  the  action  be  tenants  in  common,  each  may 
bring  a  separate  action  for  the  double  value  of  his  moiety  (K)  ; 
and  they  cannot  sue  jointly  where  there  has  been  no  joint 
demise  (I). 

Against  whom.']  It  may  be  brought  against  any  tenant  for 
term  of  life  or  years, — or  against  any  person  who  has  come 
into  possession  under  him,  or  by  collusion  with  him.  The 
action  therefore  does  not  lie  against  a  weekly  tenant  (m), 
or  a  quarterly  tenant  (n) ;  but  it  clearly  extends  to  a  tenant 
from  year  to  year,  for  in  contemplation  of  law  he  is  tenant 
for  a  term  of  years.  Where  lands  had  been  let  to  two  joint 
tenants,  and  after  the  expiration  of  the  term  one  of  them  held 
over,  it  was  holden  by  Coleridge,  J.,  at  nisi  prius,  that  they 
were  both  liable  to  the  action ;  this  was  much  doubted  by 
Alderson,  B.,  afterwards,  upon  a  motion  for  a  new  trial  in  the 
same  case,  but  the  point  was  not  decided  (0). 

Demand  of  possession.]  The  statute  requires  a  demand  to 
be  made,  and  a  notice  in  writing  to  be  given,  for  delivering 
possession  of  the  premises  (p).  These  mean  the  same  thing, 
namely,  a  notice  in  writing,  demanding  that  possession  of 


(0)  Wright  v.  Smith,  5  Esp.  203.  (m)  Lloyd  v.  Rosbee,  2  Camp. 
(h)  See  4  G.  2.  c.  28,  s.  1,  supra.  453. 

(1)  Tingrey  v.  Brown,  1  B.  &  P.  (n)  Semb.  Wilkinson  v.  Hall,  3 
310.  Bing.  N.  C.  508. 

(ft)  Cutting  v.  Derby,  2  W.  Bl.  (o)  Hirst  v.  Horn  et  al.,  6  Mees. 

1077.  &  W.  393. 

(0  Wilkinson  v.  Hall,  1  Bing.  (2?)  See  4  G.  2,  c.  28,  8.  1,  supra. 
N.  C.  713. 
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the  premises  be  delivered  up  to  the  landlord  (q)  ;  and  where 
the  holding  has  been  from  year  to  year,  the  ordinary  notice  to 
quit,  which  is  given  for  the  purpose  of  determining  the  tenancy, 
serves  at  the  same  time  as  a  good  demand  of  possession  under 
^tatute  (r).  It  had  before  been  determined  that  such 
notice  and  demand  might  be  given  before  the  determination  of 
the  term,  notwithstanding  that  the  order  in  which  the  words 
stand  in  the  statute  may  imply  the  contrary  («) ;  and  where 
there  was  a  demise  to  a  woman  from  year  to  year,  and  a  notice 
to  quit  was  given  to  her ;  after  which,  and  before  it  expired, 
she  married  :  it  was  holden  not  to  be  necessary  to  make  a  de- 
mand of  the  possession  upon  the  husband,  in  order  to  enable 
the  landlord  to  maintain  his  action  for  double  value  under  this 
statute  (0-  This  demand  may  be  made,  either  by  the  land- 
lord or  lessor  himself,  or  by  his  agent  thereunto  lawfully  autho- 
rized (u);  and  a  joint  authority  by  mortgagor  and  mortgagee 
of  premises,  to  a  person  to  be  the  receiver,  agent  and  attorney 
of  the  mortgagor,  to  receive  the  rents  until  satisfaction  of  the 
mortgage,  to  bring  actions  in  case  of  non-payment  of  rent, 
to  give  notice  to  quit,  to  bring  ejectment  in  case  of  non- 
compliance,  &c.,  as  fully  as  the  mortgagor  might  have  done, 
— was  holden  to  be  a  sufficient  authority  to  him  to  demand 
possession  under  this  statute  (r).  So,  a  receiver,  appointed 
by  the  court  of  Chancery,  is  an  agent  within  the  meaning  of 
the  statute,  and  may  make  the  demand  (w).  The  following 
may  be  the  form  : — 


Form  of  the  Notice,  demanding  Possession. 

To  Mr.  J.  N^of .  determination   of   your    term   as 

Take  notice  that  I  hereby     aforesaid,  and  after  this  demand 
require  of  you,  that     made  and  notice  given,  I  shall,  re- 


75m  deliver  up  onto  me  the  peases-     quire  you  to  pay  to  me,  my  execu- 
of  the  roeMuage,  land*  and     ton,  administrators  or  assigns, 
lises,  with  the  appurtenances, 

situate  at ,  on  i 

an.l  interest 

i ;  and  In  case     the  lame  shall   be  detained  from 

io,  and  shall     me.      Dated  tola da 

alter  such  the     18—.  J.  8. 


premises,  with  the  appurtenances,  the  rate  of  double  the  yearly  value 

situate  at ,  on  next,  on  of  the  said  messuage,  lands  and 

»•).!••>.  .!.iv    MSjrtsni    an. I    MMSJl  t.-n. -innns.    f'.-r   v,    I..M-  :i   time   as 
Ui-r-in  wilf,|,-t.-i 


TOO  shall  fell  so  to  do,  and  shall     me.     Dated  this day  of , 

Loi.j  mr  th. 


Let  the  duplicates  of  this  notice  be  made  oat,  and  signed  by 


(q)  WUMnttmw.  Colley,  6  Burr.     174,  and  set   Wilkinson  r.  Cotoy, 


MM,  MM. 

.'i'. 


Uirtt  v.  Horn  ft  oj.,0  Mess.        (u)  See  the  statute, 


JBM  Hi-    M:,l.ll|.,  «,//,rrl. 
PooU*.  Warren,  8  Id, 


(0)  PooUv.  Warren,  8  Ad.  *  H 


107:..  (iv)  irUMMMV.CWftjy,  6  Burr. 

(I)  Laiu  v.  Smith,  1  New  B«p.     MM. 
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the  landlord  in  the  presence  of  a  witness  ;   and  let  the  same 
witness  serve  one  of  the  duplicates  upon  the  tenant. 


Declaration. 


In  the  Queen's  Bench. 

The day  of ,  A  D.  18—, 

Middlesex,  to  wit:  A.  B.,  the 
plaintiff  in  this  suit,  by  E.  F.,his 
attorney,  sues  C.  D.,  the  defendant 
in  this  suit :  For  that  the  defend- 
ant, being  tenant  to  the  plaintiff  of 
a  certain  messuage,  and  lands  and 
premises,  as  tenant,  the  plaintiff 
during  the  said  tenancy,  to  wit, 

on ,  gave  a  notice  in  writing  to 

the  defendant,  and  then  demanded 
and  required  him  the  defendant  to 
deliver  up  the  possession  of  the  said 
tenements  to  the  plaintiff  on  the 

said ,  on  which  day  the  term, 

estate  and  interest  of  the  defendant 
in  the  said  tenements  with  the  ap- 
purtenances determined :  Never- 
theless the  defendant  did  not  nor 
would,  on  the  determination  of  the 
said  term  as  aforesaid,  deliver  the 
possession  of  the  said  tenements, 
with  the  appurtenances,  to  the 
plaintiff,  according  to  the  said 
notice  so  given  and  the  demand  so 
made,  as  aforesaid,  but  on  the  con- 
trary thereof,  he  the  defendant  wil- 


fully held  over  the  said  tenements 
with  the  appurtenances,  after  the 
determination  of  the  said  term,  and 
after  the  said  notice  so  given,  and 
the  said  demand  so  made,  as  afore- 
said, for  a  long  space  of  time,  to 

wit,  for  the  space  of ,  then  next 

following,  contrary  to  the  form  of 
the  statute  in  such  case  made  and 
provided.  And  the  plaiutiffin  fact 
saith,  that  the  said  tenements,  with 
the  appurtenances,  during  the  said 
time  of  holding  over  the  same,  and 
keeping  the  plaintiff  out  of  posses- 
sion thereof,  as  aforesaid,  were  of 
great  yearly  value,  to  wit,  of  the 

yearly  value  of  £ ;  whereby,  and 

by  force  of  the  statute  in  such  case 
made  and  provided  an  action  hath 
accrued  to  the  plaintiff  to  demand 
and  have  of  and  from  the  defendant 
a  large  sum  of  money,  to  wit,  the 

sum  of  £ ,  being  at  the  rate  of 

double  the  yearly  value  of  the  said 
tenements,  with  the  appurtenances, 
for  so  long  time  as  the  same  were 
so  detained  as  aforesaid.  And  the 
plaintiff  claims  £ . 


Evidence  for  Plaintiff. 


Under  the  general  issue  the  landlord  must  prove, — 

1.  The  tenancy,  and  the  determination  thereof;  and  if  the 
plaintiff  were  assignee  of  the  reversion,  he  should  prove  the 
assignment. 

2.  The  notice  and  service,  and  the  day  of  the  service,  by  the 
person  who  witnessed  and  served  the  notice. 

3.  That  the  defendant  afterwards  held  over  the  premises, 
and  for  what  time.    Although  the  defendant  will  be  presumed 
to  have  holden  over  the  premises  wilfully,  from  the  fact  of  his 
not  having  delivered  them  up,  yet  it  will  be  as  well,  if  it  can  be 
conveniently  done,  to  give  in  evidence  circumstances  showing 
that  this  was  wilfully  done. 

4.  The  annual  value  of  the  premises. 
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Evidence  for  the  Defendant. 

The  defendant,  under  the  general  issue,  may  dispute  every 
thing  which  the  landlord  is  bound  to  prove.  He  may  show 
that  he  held  over  the  premises  under  a  fair  bond  fide  claim  of 
right.  As,  for  instance,  where  a  remainderman  insisted  that  a 
lease,  granted  to  the  defendant  by  a  previous  tenant  for  life 
under  a  power,  was  not  granted  in  conformity  with  the  power, 
and,  treating  it  as  a  nullity,  gave  the  tenant  a  notice  demanding 
possession  under  this  statute ;  he  afterwards  brought  an  eject- 
ment, whicli  was  contested,  but  ultimately  decided  in  favour 
of  the  plaintiff,  and  he  obtained  possession  of  the  premises 
under  a  writ  of  habere  facias  possessionem ;  he  then  com- 
menced an  action  against  the  defendant  upon  this  statute,  to 
recover  double  value  of  the  premises  for  the  time  he  held 
over :  but  it  was  holden  that,  as  the  defendant  held  over  under 
a  fair  bond  fide  claim  of  right,  he  was  not  liable  (a). 

The  defendant  may  also  show  that  the  subject-matter  of  the 
demise,  was  not  *'  lands,  tenements  or  hereditaments,"  within 
the  meaning  of  the  statute.  And  therefore  where  the  defendant 
had  rented  a  room  in  a  factory,  together  with  a  supply  of 
power  from  a  steam  engine  by  means  of  a  revolving  shaft  in 
the  room :  in  an  action  against  him,  upon  this  statute,  for 
holding  over,  the  court  held  that  in  estimating  the  double 
value,  the  value  of  this  steam  power  could  not  be  included,  as 
it  did  not  come  within  the  meaning  of  the  terms  "  lands, 
tenements  or  hereditaments,"  in  the  statute  (b). 

The  defendant,  it  should  seem,  also,  may  give  any  other 
defence  under  the  general  issue,  which  in 'other  actions  he 
would  be  obliged  to  plead  specially ;  these  actions  for  penalties 
by  a  party  grieved  being  deemed  to  be  within  stat.  21  Jac.  1, 
c.  4,  s.  4  (c ).  He  may  show,  therefore,  that  the  plaintiff  has 
accepted  the  single  rent  for  the  ]»<  HUM >,  and  thereby  waived 
hilt  right  to  double  value  (c/).  But  where  the  landlord  de- 
clared for  double  value,  with  a  count  for  use  and  occupation, 
and  the  defendant  pleaded  nil  debet  to  the  lii-t  c  omit,  and  a 
tender  of  the  tingle  rent  before  action  brought  to  the  second 
count,  and  paid  the  money  into  court,  and  the  plaintiff  took 
the  money  out  of  court,  hut  still  proceeded  with  th.  ., 
the  court  held  that  this  was  not  such  an  acceptance  of  th, 


(a)  Wright  T.  Smith,  6  E*p.  90S.     8*atuttU,  8  Id.  144,  and  Me  1  Arch . 
(*)  JtoMJMO»v.I«my<f,7Me*». 

W.  4-.  (d)  Dot  T.  Batttn,  Cowp.  MS. 

(c)  SM  SffM*  v.    Williams,    4     9  But,  814,  n. 

.  37.1. 
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single  rent  as  amounted  to  a  waiver  of  the  landlord's  .right  to 
double  value  (e). 

So,  the  defendant  may  show  that  more  than  two  years  from 
the  accruing  of  the  cause  of  action,  had  elapsed,  before  the 
action  was  commenced; — that  being  the  time  limited  for 
bringing  actions  for  penalties  by  a  party  grieved,  by  stat. 
3  &  4  W.  4,  c.  42,  s.  3. 


SECTION  II. 
Action  for  Double  Rent. 

In  what  cases.]  By  stat.  11  G.  2,  c.  19,  s.  18,  after  reciting 
that  great  inconveniences  have  happened  and  may  happen  to 
landlords,  whose  tenants  have  power  to  determine  their 
leases,  by  giving  notice  to  quit  the  premises  by  them  holden, 
and  yet  refusing  to  deliver  up  the  possession,  when  the  land- 
lord hath  agreed  with  another  tenant  for  the  same, — it  is 
enacted  that  "  in  case  any  tenant  or  tenants  shall  give  notice 
of  his,  her  or  their  intention  to  quit  the  premises  by  him,  her 
or  them  holden,  at  a  time  mentioned  in  such  notice,  and  shall 
not  accordingly  deliver  up  the  possession  thereof  at  the  time 
in  such  notice  contained  : — that  then  the  said  tenant  or  tenants, 
his,  her  or  their  executors  or  administrators,  shall  from 
thenceforward  pay  to  the  landlord  or  landlords,  lessor  or 
lessors,  double  the  rent  or  sum  which  he,  she  or  they  should 
otherwise  have  paid ; — to  be  levied,  sued  for  and  recovered,  at 
the  same  times,  and  in  the  same  manner,  as  the  single  rent  or 
sum  before  the  giving  such  notice  could  be  levied,  sued  for  or 
recovered ;  and  such  double  rent  or  sum  shall  continue  to  be 
paid,  during  all  the  time  such  tenant  or  tenants  shall  continue 
in  possession  as  aforesaid."  And  the  landlord,  therefore,  in 
such  a  case,  may  either  distrain  for  this  double  rent(/),  or 
may  bring  an  action  for  it  upon  this  statute. 

A  tenant  holding  under  a  parol  demise  from  year  to  year 
is  within  this  statute  (#). 

A/notice  by  parol  will  be  sufficient,  within  the  meaning  of 
the  Act  (h) ;  because  it  is  not  required  by  law  that  a  notice  to 
quit,  given  by  a  tenant,  should  be  in  writing.  But  the  statute 
applies  only  to  cases  where  the  tenant  has  the  power  of  deter- 
mining his  tenancy  by  a  notice,  and  where  he  has  actually 
given  a  valid  notice  sufficient  to  determine  such  tenancy. 
And  therefore  a  notice  given  less  than  half  a  year  before  the 

(e)  Ryal  v.  Rich,  10  East,  48.  (g)  Timmins  v.   Rawlinson,  S 

(/)  See  JoTinstone   v.    Huddle-     Burr.  1603. 
stone,  4  B.  &  C.  922.  (h)  Id. 
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end  of  the  year  of  the  tenancy,  has  been  holden  not  to  give  the 
landlord  a  right  to  double  rent,  where  the  holding  was  from 
year  to  year(t').  So,  a  notice  that  the  tenant  will  quit,  as 
soon  as  he  can  possibly  get  another  situation,  is  not  sufficient 
to  render  him  liable  to  double  rent  (k). 

Declaration. 

In  the  Queen's  Bench.  Yet  the  said  defendant  did  not  quit 

The day  of ,  A.  D.  18 — .  or  deliver  up  possession  of  the  said 

Middlesex,  to  wit:    A.  M..    the  messuage  and    dwelling-house  on 

plaintiff  in  this  suit,  by  E.  F.,  his  the  said  26th  December  last  afore- 

attorney,  sues  C.  I).,  the  defendant  said,    but  continued  to  hold   and 

in  this  suit:  For  that  the  defendant  occupy  the  same  from  thence  [hi- 

heretofore,  to  wit,  on  ,   being  therto j :  wherefore  by  virtue  of  the 

tenant  to  the  plaintiff  of  a  certain  statute  in  such  case  made  and  pro- 

mesaoage  and  dwelling-house    as  vided  the  plaintiff  is  entitled   to 

tenant  from  year  to  year,  at  the  have  of  and  from   the  defendant 

annual  rent  of  £ — ,  gave  the  plain-  double  the  said  rent  for  the  said 

tiff  a  certain  notice  of  his  intention  m»'ssii;itr«-  and  dwelling-house  fmm 

to  quit  and  deliver  up  unto  the  the  said  25th  day  of  December,  until 

plaintiff  the  possession  of  the  said     .     And    the   plaintiff  claims 

messuage  and  dwelling-house  upon     £ . 

the  said  25th  December,  A.D.  18—. 

Evidence. 

Tudor  the  general  issue,  the  plaintiff  will  have  to  prove, — 
1 .  The  notice  of  the  defendant,  and  that  it  was  signed  by 
him,  or  by  his  authority ;  also,  that  the  defendant  was  in  pos- 
session of  the  premises  mentioned  in  the  declaration,  at  the 
time  the  notice  was  delivered. 

The  rent  at  which  the  defendant  previously  held  the 
premise*. 

3.  The  length  of  time  the  defendant  held  the  premises,  after 
the  expiration  of  his  notice. 

Special  Pleadingt. 

It  must  be  observed  that  the  double  rent  given  by  this 
statute,  is  not  to  be  consider*  -1  in  tlir  nature  of  a  penalty,  as 
the  doable  value  mentioned  in  the  last  section,  but  as  a  rent 
assigned  by  the  statute,  to  be  paid  by  the  tenant  to  his  land- 
lord daring  the  time  that  he  holds  over,  and  for  wlii.-h  tli<> 
landlord  ha*  the  same  remedies  precisely  as  he  had  for  t  In- 
rent,  under  the  regular  holding.  The  time  limited  for 
the  action,  therefore,  in  six  years ;  and  the  special 
are  the  same  M  in  an  action  for  use  and  occupa- 
tion (/),~or  in  assumpsit  generally. 

(i)  Joh~iw.lt *l<U*i(m*t 4        (*)  Farrmnot   v.  JBMtiftmi,   9 
B.  JtC.BM.  Camp.  Ml. 

(0  A**,  p.  197. 
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SECTION  III. 
Action  of  Ejectment  against  a  Tenant  Holding  Over. 

Where  the  demise,  under  which  a  tenant  has  holden,  has 
expired,  or  has  been  determined  by  a  notice  to  quit,  the  land- 
lord thereupon  immediately  acquires  a  right  of  entry  upon  the 
premises ;  and  he  may  peaceably  enter  upon  them ;  and  he 
may  then  maintain  trespass  against  the  tenant  who  still 
remains  in  possession  (I) ;  but  he  cannot  forcibly  turn  the 
tenant  or  his  family  out  of  possession  (m).  If,  however,  there 
be  no  person  in  possession,  the  landlord  may  not  only  enter, 
but  he  may  retain  the  possession  against  the  tenant,  in  the  same 
way  as  he  may  retain  it  against  a  stranger,  and  if  the  premises 
consist  of  a  house,  and  the  house  be  locked,  the  landlord  it 
seems  will  be  justified  in  breaking  into  it,  for  the  purpose  of 
obtaining  possession  (n),  provided  it  be  not  done  with  that  array 
of  force  which  by  law  would  constitute  a  forcible  entry. 

But  in  all  other  cases,  if  his  tenant  insist  on  holding  over, 
and  refuse  to  quit  the  premises,  the  only  modes  by  which  the 
landlord  can  obtain  possession  are  either  by  ejectment,  or  by 
summary  proceedings  before  justices  of  the  peace  under 
stat.  1  &  2  Viet.  c.  74.  These  two  modes  of  proceeding,  we 
shall  now  consider  in  their  order.  And  first,  of  Ejectment. 


1..  The  Tenancy,  and  liow  determined',  and  the  Evidence 
in  the  Action. 

The  proceedings  in  an  action  of  ejectment  against  a  tenant, 
for  holding  over  after  his  term  has  expired  or  been  determined, 
will  be  found  post,  p.  224  :  the  writ  and  notice,  p.  224 ;  the 
bail  or  judgment,  p.  225;  the  mesne  profits,  p.  226; 
judgment  stayed,  p.  226.  We  shall  first,  however,  consider  the 
mode  in  which  the  tenancy  may  be  determined,  and  the  evi- 
dence for  the  plaintiff  in  each  particular  case,  under  the 
following  heads : — 

Tenancy  at  will.']  A  tenancy  at  will,  is,  where  lands  or 
tenements  are  let  by  one  man  to  another,  to  have  and  to  hold 
to  him  at  the  will  of  fhe  lessor,  by  force  of  which  lease  the 
lessee  is  in  possession  (0).  And  in  law  it  is  holdeu  at  the  will 


(O  Butcher  v.  Butcher,  7  B.  &  (n)  Hillary  v.  Gay,  6  Car.  &  P. 

C.  399.  284. 

(m)  Newton  et  ux.  v.  Harland  (o)  Lit.  s.  6S. 
tt  ('.I.,  1  Man.  &  Gr.  644. 
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of  both  parties  respectively,  of  the  lessee  as  well  as  of  the 
lessor,  although  by  the  terms  of  the  contract  it  be  expressed 
to  be  holden  at  the  will  of  the  lessor  only  (jo)  ;  so  that  either 
party  may  determine  it.  But  a  tenancy  at  will  may  also  arise 
by  implication  of  law,  as  well  as  by  express  words.  If  for 
Instance  a  tenant  enter  into  possession  of  lands  under  a  lease 
which  is  void,  lie  is  tenant  at  will  to  the  lessor  (<?).  If  a  party 
be  let  into  possession  of  land,  under  a  contract  for  the  sale  of 
it,  which  i-  not  afterwards  completed,  he  is  tenant  at  will  to 

•  ndor(r).  And  where  a  minister  of  a  dissenting  con- 
gregation, after  his  election,  was  placed  in  possession  of  a 
chapel  and  d\vellin'_r-h<m>.>  l»y  certain  persons  in  whom  the 
legal  fee  was  vested,  in  tni>t  to  permit  and  suffer  the  chapel  to 
be  used  for  the  purpose  of  religious  worship :  it.  was  holden 
that  he  was  a  mere  tenant  at  will  to  those  persons,  and  that  his 
interest  was  determinate  by  a  demand  of  possession,  without 
any  notice  to  quit  (s).  If  however  an  annual  rent  be  reserved, 
it  will  ii-ln  •  -ation,  and  the  court  will  deem  it  to  be 

a  tenancy  from  year  to  year  (t ).  So,  payment  of  rent  for  a 
year  will  rebut  it,  and  make  it  a  holding  from  year  to 
year  (u). 

A  t<  ill  may  be  determined,  either  expressly,  or  by 

matter  of;  Th.-  mode  of  determining  it  expressly, 

-session  on  the  part  of 

the  lessor,  or  by  an  express  declaration  by  t  -hat  he 

will  hold  no  longer ;  and  which  if  it  be  made  off  the  land,  must 
b«  by  a  notice  in  writing  (r).  If  the  lessor  determine  his  will 
verbai  lie  land  (//•) ;  and  where  a  demand 

pri  mises  to  the  wife  of  the 

under-tenant,  it  was  holden  t<>  determine  the  will,  and  that  the 
lessor  u  bring  an  ejectment  (x).  But  a  mere 

verbal  declaration  of  the  lessee,  that  he  will  not  hold  the  lands 
any  longer,  does  not  determine  tin-  «-tnte.  unless  he  also  waive 
rminution   of  the    will,  however, 

may  be  implied  from  any  act  oi  -d  l.y  the 

l«Mor,  which  is  inconsistent  with  the  nature  ,,f  Die  .•.fate:  as 

make  a  feoffim-nt,  and  give  1:  In  upon  the  land. 

eren  although  the  lessee  be  not  present  nor  assent  to  it  (?)  ;  or 
make  a  lease  of  the  lands,  to  commence  immediately  (a) ;  or 


p)  Co.  LU.  •..%.».  (.)  Doer.  DmU,  9  N  «v.  It  M.  888. 


f  )  0M»  T.  Ftamndf.  1  WiU.  (c)  Co.  Lit.  M.  b. 

IT*: 

(r)  IteJ/r.CiilUmorv.SCr.M.fc  (*)  A*  ».  StreH,  4  Ner.  *  M.  4S. 
B.   120.    Dot  T.    Chamberlain*  0  .>.  h.A7.  a. 


rrDf  (inj.r    .1. 
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enter  upon  the  land  and  cut  timber  (6) ;  or  do  any  other  act 
showing  that  he  has  determined  the  will : — this  has  the  effect 
of  putting  an  end  to  the  lessee's  interest.  So,  if  he  become 
insolvent,  the  vesting  order  and  notice  thereof  to  the  tenant, 
will  operate  as  a  determination  of  the  tenancy  (c).  And  on  the 
other  hand,  any  act  of  desertion  by  the  tenant,  or  other  act 
inconsistent  with  this  estate,  will  operate  as  a  determination 
of  the  estate  :  as  if  he  assign  over  the  land  to  another,  or 
commit  an  act  of  waste,  his  estate  is  thereby  determined  (rf). 
But  to  bind  the  lessor  in  such  a  case,  the  tenant  must  give  him 
notice  of  what  he  has  done ;  otherwise  it  is  a  determination  of 
the  will  at  the  option  merely  of  the  lessor  (e).  And  lastly,  if 
either  party  die,  or  be  outlawed,  the  estate  is  thereby  deter- 
mined (/). 

In  ejectment  against  a  tenant  at  will,  the  lessor  of  the  plain- 
tiff has  only  to  prove  the  tenancy,  and  the  act  by  which  it  was 
determined ; — which  act  must  appear  to  have  been  done  before 
the  date  of  the  title  in  the  writ,  and  within  the  time  limited 
in  that  respect  by  the  Statute  of  Limitations. 

Tenancy  for  life.']  If  land  be  let  to  a  man  for  his  own  life, 
and  he  die,  the  lessor  may  immediately  commence  an  eject- 
ment against  any  person,  who  may,  at  the  time,  be  in  the 
occupation  of  it.  So,  if  land  be  let  to  a  man  for  the  life  of 
another,  and  the  cestui  que  vie  die,  and  the  lessee  hold  over : 
the  lessee  thereupon  becomes  tenant  at  sufferance,  and  the 
lessor  may  recover  the  land  from  him  in  ejectment  without 
demand  or  notice  of  any  kind.  In  these  cases,  the  lessor  of 
the  plaintiff  will  have  merely  to  prove  the  tenancy,  and  the 
death. 

Tenancy  for  term  of  years. ~\  If  land  be  let  to  a  tenant  for  a 
term  of  years,  the  lessor,  immediately  upon  the  expiration  of 
the  term,  may  commence  an  ejectment  for  the  recovery  of  the 
land,  without  any  demand  or  notice.  And  all  the  landlord  in 
that  case  will  have  to  prove,  will  be  the  demise  : — if  by  a 
written  lease,  he  must  produce  and  prove  it,  or  a  counterpart 
of  it  (g) ;  if  by  parol,  he  must  give  parol  evidence  of  it ;  and 
care  must  be  taken  that  it  appear  from  evidence  thus  given, 
that  the  tenancy  expired  before  the  day  of  the  demise  laid  in 
the  declaration. 

If  the  demise  were  for  a  certain  term,  but  determinable 
at  a  shorter  period  upon  notice  :  then,  besides  proving  the 


( &)  Co.  Lit.  55.  b.  (e)  Pinhorn  v.  Souster,  22  Law  J. 

(c)  Doe  v.  Thomas,  20  Law  J.     260,  ex. 

367,  ex.  (/)  Co.  Lit.  55.  b.  57.  a ;  5  Co.  1 16. 

(rf)  Co.  Lit.  55.  b.  (ff)  Roe  v.  Davis,  1  East,  363.| 
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demise,  the  landlord  must  also  prove  the  notice  and  the  service 
thereof. 

Tenancy  from  year  to  year.~\  Where  a  man  lets  lands,  &c. 
to  another  as  tenant  from  year  to  year,  he  cannot  bring  an 
ejectment  to  recover  possession  of  them,  until  he  shall  have 
first  determined  the  tenancy,  by  giving  a  notice  to  quit :  for 
until  the  tenancy  be  determined,  he  has  no  right  of  entry. 
And  there  is  no  difference  between  houses  and  land  in  this 
respect ;  the  same  notice  must  be  given  in  both  cases  (7t).  As 
to  this  notice,  see  more  particularly  ante,  p.  91 . 

A  tenancy  from  year  to  year,  is  either  created  by  express 
stipulation  between  the  parties,  (as  where  it  is  agreed  between 
them,  that  the  tenant  shall  hold  from  year  to  year  so  long  as 
both  parties  please,)  or  it  is  implied  by  law.  If  it  be  agreed 
that  the  tenant  shall  pay  so  much  a  year  for  the  premises, 
without  mention  of  any  term,  it  shall  be  deemed  a  tenancy 
from  year  to  year  (t).  So,  upon  proof  of  payment  of  rent  by 
the  tenant,  and  in  the  absence  of  all  evidence  as  to  the  term, 
the  jury  will  be  directed  to  presume  a  tenancy  from  year  to  year. 
So,  where  the  tenant  holds  over  after  the  expiration  of  a  term  ^ 
for  years, — if  his  landlord  receive  rent  due  after  the  expira-  1 
tion  of  the  term,  he  thereby  creates  a  new  tenancy ;  and  in  the  ] 
absence  of  evidence  of  an  express  stipulation  upon  the  subject,  | 
it  shall  be  deemed  a  tenancy  from  year  to  year  (ft).  So,  if  a  lease 
be  void  as  against  a  remainderman,  he  has  a  right  of  entry  pre- 
sently upon  his  estate  becoming  an  estate  in  possession,  and 
he  may  recover  the  premises  in  an  ejectment ;  but  if  he  receive 
rent  from  the  tenant,  he  cannot  afterwards  maintain  an  eject- 
ment, without  giving  notice  to  quit  (I).  But  this  presumption 
or  implication,  like  all  others,  may  be  rebutted  by  circum- 
stances, which  show  the  intention  of  the  parties  to  have  been 
otherwise. 

\viu-re  a  landlord  brings  an  ejectment  against  a  tenant  who 
has  holden  from  year  to  year,  and  the  tenancy  has. been  deter- 
mined by  ;i  notice  to  quit, — he  must  prove  : 

I.  The  tenancy,  and  the  time  at  which  the  year  of  tl,« 
tenancy  ended,— by  parol  or  other  evidence  of  the  holding,  or 
by  proof  of  an  attornment  or  payment  of  rent  by  the  tenant  (m). 
ill.  d< •!, •ndant  were  tenant  from  year  to  year  to  the 
person  under  whom  the  lessor  of  the  plaintiff  claims,  and  had 
oarer  M  yet  paid  rent  to  the  latter,  the  d<  •  <>i 

the  leMor  of  the  plaintiff,  by  descent  or  purchase,  must  also  IMJ 


(*)  Right  T.  Darby,  1  T.  E.  18Q,  (*)  Rot  ».  Ward.  1  II.  Hi 

1<W.  !«:».  (|)  DM  v.  Want,  7  T.  B.  88. 

«;  SM  DM  T.  Drt»nt«,  8  But,  Dot  *.  Broimc,  8  But,  188. 

188.  (m)  Vide  infra. 
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3.  The  plaintiff  must  prove  the  service  of  the  notice  to  quit, 
as  directed  ante,  pp.  98,  94.  If  the  notice  were  attested  by  a 
witness,  it  must  be  proved  by  such  attesting  witness,  or  his 
absence  accounted  for;  proof  that  it  was  served  personally 
upon  the  tenant,  and  that  he  read  it  and  did  not  object  to  it, 
is  not  sufficient  (v).  But  where  a  notice  is  served  thus  per- 
sonally upon  the  tenant,  and  he  makes  no  objection  to  it  at  the 
time,  this  is  presumptive  evidence  that  the  expiration  of  the 
year  of  the  tenancy  corresponds  with  the  notice,  and  throws 
the  onus  of  disproving  it  upon  the  defendant  (w).  And  where 
a  notice  was  given  on  the  22nd  March  to  quit  at  the  expiration 
of  the  current  year  of  the  tenancy,  and  a  declaration  in  eject- 
ment, laying  the  demise  on  the  1st  of  November,  was  on  the 
16th  of  January  following  served  upon  the  tenant,  who  at  the 
time  made  no  objection  to  the  notice  to  quit,  but  said  he 
should  go  out  as  soon  as  he  could  fit  himself:  this  was  holden 
to  be  primd  facie  evidence  that  the  tenancy  commenced  at 
Michaelmas,  and  was  determined  before  the  day  of  the  demise, 
it  appearing  that  the  rent  was  payable  on  the  usual  quarterly 
days,  but  there  being  no  direct  evidence  of  the  commencement 
of  the  tenancy  (#).  Or  if  the  defendant  have  expressly  ad- 
mitted at  what  time  the  year  of  the  tenancy  expires,  he  shall  not 
afterwards  be  allowed  to  contradict  his  admission  (y}.  Where 
the  landlord  proved  payment  of  rent  by  the  defendant,  and 
half  a  year's  notice  to  quit :  it  was  holden  that  he  could 
not  be  turned  round  by  his  witness  proving,  on  cross-examin- 
ation, that  an  agreement  relative  to  the  land  in  question  was 
produced  at  a  former  trial  between  the  same  parties,  and  was, 
on  the  morning  of  the  then  trial,  seen  in  the  hands  of  the 
plaintiff's  attorney,  but  the  contents  of  which  the  witness  did 
not  know, — no  notice  having  been  given  by  the  defendant  to 
produce  such  paper ;  for  although  it  might  be  an  agreement 
relative  to  the  land,  it  might  not  affect  the  matter  in  judg- 
ment, nor  even  have  been  made  between  the  present  parties  (z). 

See  as  to  the  notice  to  quit,  generally,  in  what  cases,  by 
and  to  whom  given,  the  form  and  service  of  it,  in  what  cases 
and  how  waived,  and  how  proved, — ante,  p.  91,  &c. 

Evidence  for  the  Defendant. 

1.  In  the  first  place,  it  is  a  general  principle  that  a  tenant 
cannot  dispute  his  landlord's  title  (a] ,  whether  he  hold  by 

(v)  Doe  v.  Dumford,  2  M.  &  S.  559.     See  Oakapple  v.  Copom,   4 

62.  T.  R.  361,  setnb.  cont. 

(TV)  Doe  v.  Forster,  18  East,  405.  (?/)  Doe  v.  Lambley,  2  Esp.  635. 

Thomas  \.  Reece  Thomas,  2  Camp.  (z)  Doe  v.  Morris,  12  East,  237. 

647.  («)  Fleming  v.  Goading,  lOBing. 

(x)  Doe  v.  Woombwell,  2  Camp.  549.    Parry  v.  House,  Holt,  489. 
Wood  v.  Day,  1  Taunt.  646. 
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deed  (&),  or  not,  or  have  merely  acknowledged  a  tenancy  by 
payment  of  rent  (c),  (unless  he  can  show  that  he  paid  it  by 
mistake  or  from  misrepresentation)  (rf),  or  by  payment  of  rent 
under  a  distress  (e) ;  nor  can  any  person  holding  under  him  (/). 
Even  where  a  party,  under  a  fraudulent  pretence,  borrowed 
the  keys  of  a  house  from  J.  S.,  and  then  retained  the  possession, 
it  was  holdeii  that  he  could  not  dispute  the  title  of  J.  S.  in 
an  ejectment  brought  against  him  by  the  latter  (g).  Nor  can 
a  tenant  dispute  the.  title  of  his  landlord,  where  the  ejectment 
is  brought  by  the  landlord's  assignee  or  other  person  claiming 
under  him  (A);  all  he  can  do  is  to  impeach  the  derivative 
title  (i) ;  and  even  this  he  cannot  do,  if  he  have  paid  rent  to 
the  assignee. 

can  a  tenant  dispute  the  title  of  his  landlord's  land- 
lord (4). 

But  a  tenant  may  show  that  the  title  of  his  landlord  is  at  an 
end.  He  may  show,  after  the  death  of  his  landlord,  that  he 
was  only  tenant  for  life  (/);  he  may  show  that  his  landlord, 
pending  the  term,  sold  his  interest  (/«),  or  mortgaged  the 
premises  (n);  or  that  his  title  has  expired  (o) ;  or  that  the 
agreement  under  which  the  landlord  held  was  put  an  end 
to  (p),  or  that  he  has  become  bankrupt  (g),  or  that  he  was 
but  second  mortgagee,  and  that  the  first  mortgagee  has  claimed 
the  rent,  and  compelled  the  defendant  to  pay  it  to  him  (r). 
80,  a  mere  acknowledgment  by  a  tenant,  of  the  title  of  a 
person  claiming  the  demised  premises  as  heir-at-law,  will  not 
prevent  the  tenant  from  disputing  the  title  of  the  claimant,  if 
it  appear  that  such  acknowledgment  was  obtained  by  n 
presentation,  or  arose  from  a  misapprehension  of  the  nature 
of  the  title  set  up  (x).  Even  an  attornment,  although  an  ad- 
mission of  a  tenancy,  and  good  primA  facie  evidence  to  support 

Taylor  T.  Ncedham,  8  Taunt.        (A)  Barnick  v.  Thompton,  71 

«7t.  R.488. 

(c)  Doe  T.  Pew',  *  Doug.  800;  1         (/)  Doe  v.  Beaton,  2  Cr.  M.  tt  R. 

T.  B.  700,  n.  Doe  r.  Cl+rk*\  Stake,  728. 

Ad.  C*.  3*0.    francu  v.  Doe,  la         («)  Doe  T.    Wation,    2    Stark, 

error,  4  MM*.  Ac  W.  Wl.  £:to. 

<W  *og**  T.  Pitcher,  «  T.unf .        (n)  Doe  T.  Edivardt,  0  Car.  *  P. 

(O  Cooper  T.  Wandy,  4  Moore         (o)  A'eane  r.  JT0M,  1  BioK.  MO. 

fcft.ni. 

'.    8   M.  *  8.  516. 

J>**  »•  '..r      Farmer  v.  Dv flock,  8  Blnff.  10. 

».  Atutin,  »  Moon  Ic  8.  107.  Doe  ( p)  Brook  ».  Bigg*,  *  Bti«.  N 
T.  Bvrton.  0  Car.  Ac  P.  854.  (  . ..?.'. 

(f)  Dot  ».  Baytup,  8  Ad.  *  EL        (?)  Doe  T.  Browne  et  al,  7  Ad. 
»»«••  8  IAW  J.  4V. 
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an  avowry  against  the  party  for  rent  (£),  does  not  prevent 
him  from  disputing  the  title  of  the  person  to  whom  he  has 
attorned ;  for  he  may  by  mistake  have  attorned  to  one  who 
has  no  title  (u). 

Or,  admitting  the  title  of  the  landlord,  the  tenant  may  prove 
that  the  tenancy  has  not  been  determined  :  that  the  action  was 
commenced  before  the  expiration  of  the  year  of  the  tenancy  ; 
that  the  day  on  which  the  notice  required  him  to  quit,  was 
not  the  day  on  which  the  year  of  the  tenancy  expired  (v) ;  that 
the  notice  was  not  served  half  a  year  before  the  commence- 
ment of  the  action,  or  before  the  date  of  the  title  in  the 
writ  (w) ;  or  that  the  notice  to  quit  had  been  subsequently 
waived  (ar).  Where  one  tenant  in  common  brought  an  eject- 
ment against  his  three  co-tenants  and  a  railway  company  to 
whom  the  latter  had  demised  the  premises,  and  the  three  co- 
tenants  defended  as  landlords,  and  the  company  as  tenants ; 
it  was  proved  at  the  trial  that  rent  had  formerly  been  paid  to 
all  the  tenants  in  common  by  certain  other  persons,  and  there 
was  no  evidence  to  show  that  any  notice  to  quit  had  been  given, 
or  that  such  tenancy  had  been  otherwise  determined :  it  was 
holden  that  the  railway  company,  who  defended  as  tenants, 
were  not  precluded,  by  the  order  admitting  the  landlords  to 
defend,  from  insisting  that  the  former  tenancy  still  existed,  and 
that  therefore  the  legal  title  was  not  in  the  lessor  of  the  plaintiff 
on  the  day  of  the  demise  (y). 


2.  Proceedings  in  the  Action. 

Writ  and  Notice,  in  what  cases.]  Where  the  term  or  in- 
terest of  any  tenant,  now  or  hereafter  holding  under  a  lease  or 
agreement  in  writing  any  lands,  tenements,  or  hereditaments 
for  any  term  or  number  of  years  certain,  or  from  year  to  year, 
shall  have  expired,  or  been  determined  either  by  the  landlord 
or  tenant  by  regular  notice  to  quit,  and  such  tenant,  or  any 
one  holding  or  claiming  by  or  under  him,  shall  refuse  to  de- 
liver up  possession  accordingly,  after  lawful  demand  in  writing 
made  and  signed  by  the  landlord  or  his  agent,  and  served  per- 
sonally upon  or  left  at  the  dwelling-house  or  usual  place  of 
abode  of  such  tenant  or  person,  and  the  landlord  shall  there- 
upon proceed  by  action  of  ejectment  for  the  recovery  of  pos- 
session,— it  shall  be  lawful  for  him,  at  the  foot  of  the  writ  in 
ejectment,  to  address  a  notice  to  such  tenant  or  person,  requir- 

(«)  Gravenorv.  WoodhouteetaL,  (re}  See  ante,  p.  96. 

1  Bing.  38;  2  Id.  71.  (a?)  See  ante,  p.  96. 

(u)  Cornish  et  al.  v.  Searell,  8  (y}  Doe  v.  Horn  et  al.,  8  Mees. 

B.  &  C.  471.  &  W.  883. 

(v)  See  ante,  p.  94. 
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ing  him  to  find  such  bail,  if  ordered  by  the  court  or  judge, 
and  for  such  purposes  as  are  hereinafter  specified  (z). 

And  in  all  actions  of  ejectment  hereafter  to  be  brought  in 
any  of  Her  Majesty's  courts  at  Westminster  by  any  landlord 
against  his  tenant,  or  against  any  person  claiming  through  or 
under  such  tenant,  for  the  recovery  of  any  lands  or  heredita- 
ments in  any  county,  except  London  or  Middlesex,  where 
the  tenancy  shall  expire,  or  the  right  of  entry  into  or  upon 
such  lands  or  hereditaments  shall  accrue  to  such  landlord,  in 
or  after  Hilary  or  Trinity  Terms  respectively,  it  shall  be  lawful 
for  the  claimant  in  any  such  action,  at  any  time  within  ten 
days  after  such  tenancy  shall  expire  or  right  of  entry  accrue 
as  aforesaid,  to  serve  a  writ  in  ejectment  in  the  form  contained 
in  the  schedule  A.  to  this  Act  annexed,  marked  No.  13,  except 
that  it  shall  command  the  persons  to  whom  it  is  directed  to 
appear  within  ten  days  after  service  thereof  in  the  court  in 
which  such  action  may  be  brought ;  and  the  like  proceedings 
shall  be  had,  as  hereinbefore  provided,  save  that  it  shall  be 
sufficient  to  give  six  clear  days'  notice  of  trial  to  the  defendant 
before  the  commission  day  of  the  assizes  at  which  such  eject- 
ment is  intended  to  be  tried ;  and  any  defendant  in  such  action 
may,  at  any  time  before  the  trial  thereof  apply  to  a  judge  by 
summons  to  stay  or  set  aside  the  proceedings,  or  to  postpone 
the  trial  until  the  next  assizes ;  and  it  shall  be  lawful  for  the 
judge  in  his  discretion  to  make  such  order  in  the  said  cause  as 
to  him  shall  seem  expedient  (a). 

Bail  or  Judgment.]  Upon  the  appearance  of  the  party,  on 
an  affidavit  of  service  of  the  writ  and  notice,  it  shall  be  lawful 
for  the  landlord,  producing  the  lease  or  agreement,  or  some 
counterpart  or  duplicate  thereof,  and  proving  the  execution  of 
the  same  by  affidavit,  and  upon  affidavit  that  the  premises 
have  been  actually  enjoyed  under  such  lease  or  agreement, 
and  that  the  interest  of  the  tenant  has  expired,  or  been  deter- 
by  regular  notice  to  quit,  as  the  case  may  be,  and  that 
has  been  lawfully  demanded  in  manner  afon 


to  move  the  court,  or  apply  by  summons  to  a  judge  at  cham- 
bers, for  a  rule  or  -mini.,  .n-  for  such  tenant  or  person  to  show 
»,  within  a  time  to  be  fixed  by  the  court  or  judge  on  a 
[deration  of  the  situation  of  the  premises,  why  such  t.  n;u.t 
or  person  *)•  .to  a  recognizance  by  himself  and 

two  sufficient  sureties  in  a  reasonable  sum,  conditioned  to  pay 
the  costs  and  damages  which  shall  be  recovered  by  th<  . 
ants  in  the  action  ;-and  it  shall  )>••  lawtul  far  tbe  •  •.•nrt  .  i 
judge  opon  cause  shown,  or  upon  affid.. 
role  or  summons  in  case  no  cause  shall  be  shown,  to  make  the 


(«)  18  4  10  Vid.  e.  76,  •.  213.  («)  I*.  ..  817. 

/  3 
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same  absolute  in  the  whole  or  in  part,  and  to  order  such  tenant 
or  person,  within  a  time  to  be  fixed,  upon  a  consideration  of 
all  the  circumstances,  to  find  such  bail,  with  such  conditions 
and  in  such  manner  as  shall  be  specified  in  the  said  rule  or 
summons,  or  such  part  of  the  same  so  made  absolute ; — and  in 
case  the  party  shall  neglect  or  refuse  so  to  do,  and  shall  lay 
110  ground  to  induce  the  court  or  judge  to  enlarge  the  time  for 
obeying  the  same,  then  the  lessor  or  landlord,  filing  an  affidavit 
that  such  rule  or  order  has  been  made  and  served  and  not 
complied  with,  shall  be  at  liberty  to  sign  judgment  for  reco- 
very of  possession  and  costs  of  suit  in  the  form  contained  in 
the  schedule  A.  to  this  Act  annexed,  marked  No.  21,  or  to 
the  like  effect  (6). 

Mesne  profits.']  Wherever  it  shall  appear  on  the  trial  of  any 
ejectment,  at  the  suit  of  a  landlord  against  a  tenant,  that  such 
tenant  or  his  attorney  hath  been  served  with  due  notice  of  trial, 
the  judge  before  whom  such  cause  shall  come  on  to  be  tried, 
shall,  whether  the  defendant  shall  appear  upon  such  trial  or 
not,  permit  the  claimant  on  the  trial,  after  proof  of  his  right 
to  recover  possession  of  the  whole  or  of  any  part  of  the  pre- 
mises mentioned  in  the  writ  in  ejectment,  to  go  into  evidence 
of  the  mesne  profits  thereof  which  shall  or  might  have  accrued 
from  the  day  of  the  expiration  or  determination  of  the  tenant's 
interest  in  the  same  down  to  the  time  of  the  verdict  given  in 
the  cause,  or  to  some  preceding  day  to  be  specially  mentioned 
therein;  and  the  jury  on  the  trial,  finding  for  the  claimant, 
shall  in  such  case  give  their  verdict  upon  the  whole  matter, 
both  as  to  the  recovery  of  the  whole  or  any  part  of  the  pre- 
mises, and  also  as  to  the  amount  of  the  damages  to  be  paid  for 
such  mesne  profits  ;  and  in  such  case  the  landlord  shall  have 
judgment  within  the  time  hereinbefore  provided,  not  only  for 
the  recovery  of  possession  and  costs,  but  also  for  the  mesne 
profits  found  by  the  jury :  provided  always,  that  nothing  here- 
inbefore contained  shall  be  construed  to  bar  any  such  land- 
lord from  bringing  any  action  for  the  mesne  profits  which 
shall  accrue  from  the  verdict,  or  the  day  so  specified  therein, 
down  to  the  day  of  the  delivery  of  possession  of  the  premises 
recovered  in  the  ejectment  (c). 

Judgment,  §•<?.,  stayed  upon  terms.']  In  all  cases  in  which 
such  security  shall  have  been  given  as  aforesaid,  if  upon  the 
trial  a  verdict  shall  pass  for  the  claimant, — unless  it  shall 
appear  to  the  judge  before  whom  the  same  shall  have  been  had 
that  the  finding  of  the  jury  was  contrary  to  the  evidence,  or 
that  the  damages  given  were  excessive, — such  judge  shall  not, 

(Z>)  15  &  16  Viet.  c.  76,  s.  213.  (c)  Id.  s.  214. 
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except  by  consent,  make  any  order  to  stay  judgment  or  execu- 
tion, except  on  condition  that  within  four  days  from  the  day 
of  the  trial  the  defendant  shall  actually  find  security,  by  the 
recognizance  of  hiniM'll'  and  two  sufficient  sureties,  in  such 
reasonable  sum  as  the  judge  shall  direct,  conditioned— not  to 
commit  any  waste,  or  act  in  the  nature  of  waste,  or  other  wilful 
damage, — and  not  to  sell  or  carry  off  any  standing  crops,  hay, 
straw,  or  manure  produced  or  made  (if  any)  upon  the  premises, 
and  which  may  happen  to  be  thereupon, — from  the  day  on 
which  the  verdict  shall  have  been  given  to  the  day  on  which 
execution  shall  finally  be  made  upon  the  judgment,  or  the 
same  be  set  aside,  as  the  case  may  be  :  provided  always,  that 
the  recognizance  last  above  mentioned  shall  immediately  stand 
discharged  and  be  of  no  effect,  in  case  proceedings  in  error 
shall  be  brought  upon  such  judgment,  and  the  plaintiff  in 
error  hhall  become  bound  in  the  manner  hereinbefore  pro- 
vided (rf). 

And  all  recognizances  and  eecurities  entered  into  as  last 
aforesaid  may  and  shall  be  taken  respectively  in  such  manner 
and  by  and  before  such  persons  as  are  provided  and  authorized 
in  respect  of  recognizances  of  bail  upon  actions  and  suits  de- 
pending in  the  court  in  which  any  such  action  of  ejectment 
shall  have  been  commenced  ;  and  the  officer  of  the  same  court 
with  whom  recognizances  of  bail  are  filed  shall  file  such  recog- 
nizances and  securities,  for  which  i-es).<  -HIM  of  two 
•billings  and  six  pence,  and  no  more,  shall  be  paid  ;  but  no 
action  or  other  proceeding  shall  bo  conum -iio-d  upon  any  Mich 
recognizance  or  seem  puatiou  of  six  months 
from  i  ii'-ii  j  o-M-s-iou  df  the  ]imni>es,  or  any  part 
thereof,  shall  actually  have  been  delivered  to  the  landlord  (e). 


ApMMry  Proceedxngt  before  Justice*  of  f!n  Peace,  to 
obtain  Po**e*>  I  <  //<///<•//  >l<  ftrmincd. 

In  what  cn»r»,  (u>  .]  When  and  so  soon  as  the 

-  inton-Ht  of  ti  •  <l  or  other 

eorporeal  hereditaments,  held  l>y  him  at  will  <>r  for  any  term 
not  exceeding  mven  yean,  either  with. 
payment  of  any  rent,  or  at  a  n  :  the  rate  of 

twenty pooad*  a  year,  •  'nirh  no  Hn«-  shall  have  been 

reserved  or  made  payable,  r  hall  have  PI.  M  have  been 

duly  determined  by  a  legal  notice  to  < 

mch  tenant,  or  (if  »uch  tenant  <  v  the 

pvemiaea,  or  only  occupy  a  part  thrrrof,)  any  i  •  lion. 

the  aame  or  any  part  thereof  shall  be  tli.-n  artually  occupied, 

(d)  14  fc  10  Viet.  c.  70,  ».  S16.  (f )  Id.  i.  210. 
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shall  neglect  or  refuse  to  quit  and  deliver  up  possession  of 
the  premises,  or  such  part  thereof  respectively,  the  landlord 
of  the  said  premises  or  his  agent  may  cause  the  person  so 
neglecting  or  refusing  to  quit  and  deliver  up  possession,  to  be 
served  (in  the  manner  hereinafter  mentioned)  with  a  written 
notice,  in  the  form  set  forth  in  the  schedule  to  this  Act,  signed 
by  the  said  landlord  or  his  agent,  of  his  intention  to  proceed 
to  recover  possession,  under  the  authority  and  according  to  the 
mode  prescribed  in  this  Act  («). 

As  to  the  tenancy  here  mentioned,  namely  a  tenancy  at  will 
or  any  term  not  exceeding  seven  years :  A  tenancy  at  will  is 
determined  by  a  mere  demand  of  possession,  or  by  entry  upon 
the  tenement  demised  for  that  purpose.  The  term  not  exceed- 
ing seven  years,  here  mentioned,  is  either  a  tenancy  for  a  time 
certain,  or  a  tenancy  from  year  to  year.  If  it  be  a  tenancy  for 
a  time  certain,  there  is  no  necessity  for  a  notice  to  quit,  but 
the  term  determines  immediately  as  soon  as  the  time  expires. 
But  if  it  be  for  a  time  certain,  but  determinable  at  a  shorter 
period  upon  notice,  then  a  notice  must  be  given,  in  strict 
conformity  with  the  stipulation  in  the  demise.  So,  in  the 
case  of  a  tenancy  from  year  to  year  (whether  the  rent  be  re- 
served yearly  or  otherwise),  it  cannot  be  determined  except  by 
a  notice  to  quit,  given  at  least  half  a  year  previously,  and  end- 
ing with  the  year  of  the  tenancy  :  as  if  the  tenant  hold  from 
Christmas  to  Christmas,  the  notice  must  be  given  half  a  year 
at  least  before  Christmas,  to  quit  at  Christmas.  And  the  same 
where  a  tenancy  from  year  to  year  is  implied  by  law,  from 
holding  over,  from  holding  under  a  mere  agreement,  or  void 
lease,  or  from  the  payment  of  rent,  or  the  like.  In  like  manner, 
if  the  tenancy  be  from  half-year  to  half-year,  half  a  year's 
notice  to  quit  must  be  given ;  if  from  quarter  to  quarter,  a 
quarter's  notice;  if  from  month  to  month,  a  month's  notice; 
and  if  from  week  to  week,  a  week's  notice : — if  there  be  no 
express  stipulation  to  the  contrary.  A  mistake  in  the  notice, 
as  to  the  time  of  the  expiration  of  the  tenancy,  is  fatal ;  but  in 
order  to  avoid  this,  the  notice  now  usually  requires  the  tenant 
to  quit  at  the  end  and  expiration  of  the  current  year  of  his 
tenancy,  which  shall  expire  next  after  the  end  of  one  half  year 
from  the  date  of  the  notice.  See  as  to  this  notice  to  quit,  by 
and  to  whom  to  be  given,  the  form  and  service  of  it,  in  what 
cases  and  how  waived,  and  how  proved, — ante  p.  91,  &c. 

The  following  is  the  form  of  the  notice  of  the  intended  appli- 
cation, as  given  in  the  schedule  to  the  Act : — 

(a)  1  &  2  Viet.  c.  74,  s.  1. 


Order  of  Justices  to  give  Landlord  Possession.  229 


Notice. 

I [owner,  or  agent  to  from  the  service  of  this  notice,  I 

the  owner,  as  the  cate  may  be}  do     shall  on  next,  the 

hereby  give  you  notice,  that  unless     day  of ,  at of  the  clock  of 

peaceable  possession  of  the  tcne-     the  same  day,  at ,  apply  to  her 

ment  [shortly  describing  it]  situate  Majesty's  justices  of  the  peace  act- 

—  which  was  held  of  me,  or  of     ing  for  the  district  of [being 

the  said [at  the  cate  may  be}  the  district,  division,  or  place  in 

under  a  tenancy  from  year  to  year,  which  the  said  tenement  or   any 

[or  at  tkt  cote  may  be}  which  ex-  part  thereof  is  situate,}  in  petty 

pired  [or  was  determined  by  notice  sessions  assembled,  to  issne  their 

to  quit  from  the  said [or  other-  warrant  directing  the  constables  of 

wise  as  the  case  may  be}  on  the  the  said  district  to  enter  and  take 

—  day  of ,  and  which  tone-  possession  of  the  said  tenement, 

ment  is  now  held  over  and  detained  and  to  eject  any  person  therefrom, 

from  the  said ,  be  given  to Dated .    (Signed) 

[the  owner  or  agent]  on  or  before     To  Mr. [Owner  or  agent.] 

the  expiration  of  seven  clear  days 

Such  notice  may  be  served,  either  personally,  or  by  leaving 
the  same  with  some  person  being  ia  and  apparently  residing 
at  the  place  of  abode  of  the  person  so  holding  over  as  afore- 
said, and  the  person  serving  the  same  shall  read  over  the  same 
to  the  person  served,  or  with  whom  the  same  shall  be  left  as 
aforesaid,  and  explain  the  purport  or  intent  thereof:  provided 
that  if  the  person  so  holding  over  cannot  be  found,  and  the 
place  of  abode  of  such  person  shall  either  not  be  known  or 
thereto  cannot  be  obtained  for  serving  such  sum- 
the  posting  up  of  the  said  summons  on  some  con- 
spicuous part  of  the  j>n -miM •>  .««•  ),.  Id  over  shall  be  deemed  to 
be  good  service  upon  such  person  (b). 

Api>  /  warrant  to  give  poascngion.]  And  if  the 

tenant  or  occupier  shall  not  thereupon  appear  at  the  time  and 
place  appointed,  and  show  to  tin-  satisfaction  of  the  justices 
hereinafter  mentioned,  reasonable  cause  why  possession  should 
not  be  given  under  the  provisions  of  this  Act,  and  shall  still 
neglect  or  refuse  to  deliver  up  possession  of  the  premises,  or  of 
part  thereof  of  which  h>  is  thru  in  possession,  to  the  said 
or  his  agent,  it  shall  he  lawful  tor  Midi  landlord  or 
to  give  to  such  justice  proof  <>f  tin-  holding,  and  «.r  the 
or  other  determination  <>i  the  ii-u:mr\.  uiiii  the  time  or 
•thereof,  and  (where  the  title  of  the  landlord  has  accrued 
the  letting  of  the  premises,)  the  ,-,-ht  i.y  uhi,-h  he  claims 
n  ;  and  of  service  of  the  notice,  and 

of  the  neglect  or  refusal  ..t'ti,.-  t.  mint  or  occupier,  as  the  case 
may  be,  it  shall  be  lawful  for  the  justices  acting  for  the  district. 

(ft)  1  k  a  Viet.  c.  74.  •.  8. 


230  Order  of  Justices  to  give  Landlord  Possession. 

division,  or  place  within  which  the  said  premises,  or  any  part 
thereof,  shall  be  situate,  in  petty  sessions  assembled,  or  any 
two  of  them,  to  issue  a  warrant  under  their  hands  and  seals  to 
the  constables  and  peace  officers  of  the  district,  division  or 
place,  within  which  the  said  premises,  or  any  part  thereof, 
shall  be  situate,  commanding  them,  within  a  period  to  be 
therein  named,  not  less  than  twenty  one,  nor  more  than  thirty 
clear  days  from  the  date  of  such  warrant,  to  enter  (by  force  if 
needful)  into  the  premises,  and  give  possession  of  the  same  to 
such  landlord  or  agent :  provided  always,  that  entry  upon  any 
such  warrant  shall  not  be  made  on  a  Sunday,  Good  Friday,  or 
Christmas  Day,  or  at  any  time  except  between  the  hours  of 
nine  in  the  morning  and  four  in  the  afternoon ;  provided  also, 
that  nothing  herein  contained  shall  be  deemed  to  protect  any 
person,  on  whose  application  and  to  whom  any  such  warrant 
shall  be  granted,  from  any  action  which  may  be  brought 
against  him  by  any  such  tenant  or  occupier,  for  or  in  respect 
of  such  entry  and  taking  possession,  where  such  person  had 
not  at  the  time  of  granting  the  same,  lawful  right  to  the  pos- 
session of  the  same  premises :  provided  also  that  nothing 
herein  contained  shall  affect  any  rights  to  which  any  person 
may  be  entitled  as  out-going  tenant  by  the  custom  of  the  coun- 
try or  otherwise  (c). 

The  following  is  the  form  of  the  complaint,  as  given  in  the 
schedule  to  the  Act : — 


Complaint. 

The  complaint  of [owner  or  overholding]  a  notice  in  writing  of 

agent,  &c.,  as  the  case  may  be]  his  intention  to   apply  to  recover 

made    before     us,      two     of    her  possession  of  the  said  tenement  (a 

Majesty's  justices  of  the  peace  act-  duplicate  of  which  notice  is  hereto 

ing  for  the  district  of ,  in  petty  annexed)  by  giving,  &c.,  (describ- 

sessions  assembled,  who  saith  that  ing  the  mode  in  which  the  service 

the  said did  let  to a  tene-  was  effected  ;]   and  that  notwith- 

ment  consisting  of ,  for ,  standing.the  said  notice,  the  said 

under  the  rent  of ,  and  that  the  refused  [or  neglected]  to  deli- 
said  tenancy  expired  [or  was  deter-  ver  up  possession  of  the  said  tene- 
mined  by  notice  to  quit,  given  by  ment,  and  still  detains  the  same. 

the  said ,  as  the  case  may  be]  (Signed) 

on  the  day  of ,  and  that  Taken  the day  of before  us 

on  the day  of the  said  (Signed) 

did  serve  on [the  tenant 

A  duplicate  of  the  notice  of  intention  to  apply,  is  to  be 
annexed  to  this  complaint. 

The  following  also  is  the  form  of  the  warrant  to  the  peace 
officer,  to  take  and  give  possession  : — 


(c)  1  &  2  Viet.  c.  74,  s.  1. 
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Warrant. 

Whereas    [*t  forth    the  com-  be,]  or  any  other  person  or  persons 

plaint.]    We  two  of  In  r  Maj.-sty's  whom  you  may  think  requisite  to 

justices  of  the  peace  in  petty  ses-  call  to  your  assistance,  into  and 

sions  assembled,  acting  for  the  —  upon    the    said  tenement  and   to 

of ,  do  authorize  and  command  i-j.-ct  thereout  any  person,  and  of 

you,  on  any  day  within days  the  said  tenement  full  and  peace- 

from   the  date"  hereof  [except  on  able  ]">sM^sion  to   deliver  to  the 

Sunday,  Christmas  Day, and  Good     said [the  oicner  or  agent.] 

Friday,  to  be  added  (f  ntcettary,]  Given  under  our  hands  and  seals 

between  the  hours  of  nim-  in  the     this day  of 

forenoon  and  four  in  the  afteni<«>i>,  To and  all  other 

'!,  and  constables  and  peace 

with  or  without  the  aid  of the  officers  acting  for  the 

owner  or  agent  [at  the  cote  may  district  of 

rratit,  when  stayed.]  In  case  any  such  tenant  or  occu- 
pier will  become  bound  with  two  sureties  as  hereinafter  pro- 
vided, to  be  approved  of  by  the  said  justices,  in  such  sum  as 
to  them  shall  seein  reasonable,  regard  being  had  to  the  value 
of  the  premises  and  to  the  probable  costs  of  an  action,  to  sue 
the  person  to  whom  such  warrant  was  granted  with  effect  and 
without  delay,  and  to  pay  all  the  costs  of  the  proceeding  in 
such  action,  in  case  a  verdict  shall  pass  for  the  defendant,  or 
!l  <li>continue  or  not  prosecute  his  action  or 
become  no;  a,  execution  of  the  warrant  shall  be 

delayed  until  judgment  slull  'na\>  :i  in  such  action  of 

trespass ;  and  if  upon  the  trial  of  such  action  of  trespass  a 
verdict  shall  pass  for  tin-  plaintiff,  such  verdict  and  judgment 
thereupon  shall  supersede  tli-  warrant  so  granted,  and  the 
plaintiff  shall  be  >  double  costs  in  the  said  action  of 

trespass  (r/), — which  now  means  '*  full  and  reasonable  indem- 
nity as  to  all  costs,  charges  and  expenses  incurred "  by  the 
plaintiff(e). 

Every  such  bond  shall  be  made  to  the  landlord  or  his  agent, 
at  the  wets  of  such  landlord  or  agent,  and  shall  be  approved 
of  and  signed  by  the  said  ju>tices  (/). 

No  action  against  justices,  £e.]  It  >li:ill  not  be  lawful  to 
bring  any  action  i.tii.n  ag.iin.-t  the  said  ju-tico  Jty 

whom  such  warrant  as  aforesaid  -i,.ill  ha\<>  been  issued,  or 
against  any  constable  or  peace  otfio  i  l>\  whom  such  warrant 
maybe  executed,  for  issuing  »u<  1  ruling  the 

•me respectively,  by  reason  tlmt  ;!.••  person  on  whose  appli- 
cation the  Mine  shall  be  gr;tnt«l  h  <1  not  lawful  right  to  the 
poseenion  of  th*  .  But  an  action  of  traps*  will 

lie  against  the  la;  <  warrant,  and  turning 

the  tenant  oat  ofpoMewlon,  if  It  fen  -,  <  ,,i  ii,at  such  landlord 
at  the  time  had  no  right  to  the  poeseition  (h). 

(rf)  l  *  i  Vlrt.  c. -4.  •.  3.  (*)  I  JciY1ct.c.*,i.  0. 

(*)  6  fc  fl  Virt.  c.  97,  ».  ft.  (h)  Dnrlinaton  ?.  Pritchard.  IV 

(/)   I  Jc«V.ct.c.  *  LawJ.94.cp. 


PART  III. 

THE  LANDLORD'S  REMEDIES  AGAINST  STRANGERS. 


CHAPTER    I.    For  Evicting,  or  attempting  to  Evict  his 

Tenant, 

CHAPTER  II.    For  Injuries  to  his  Reversion. 
CHAPTER  III.   Landlord's  Remedies  against  the  Sheriff. 
SECT.    1.  Action  for  not  taking  a  Replevin  Bond. 
2.  Action  for  taking  insufficient  Pledges  in 

Rep/' 
3.  Action,  ftc.for  Rent,  under  an  Execution. 

against  the  Tenant. 

CHAPTER  IV.    Landlord's   Remedy    against    Pledget    in 
Replevin. 


CHAPTER  I. 

The  Landlord'*  Remedies  for  Evicting,  or  attempting  to 
Evict  his  Tenant. 

Ouster  of  Tenant.]  An  ouster  of  chattels  real  is,  where  a 
tenant  for  t  .rs   is  wrongfully  turned  out  of  posses- 

medy  is,  either  by  action  of  trespass  to" 
recover  damages,  —  or  by  ejectment,  and  trespass  for  inosne 
profits,  to  recover  possession  and  also  damages.  The  action 
of  ejectment  is  always  adopted,  where  any  material  part  of  the 
term  is  unexpired,  and  tl..-  j.hiintitf  ">  title  is  clear;  the  action 
of  trespass  is  adopted,  where  the  plaintiff's  till.-  is  doubtful, 
or  where  the  term  is  likely  to  expire  before  the  ejectment  would 


Or  if  the  tenant  do  not  a«l..|.t  rjcrtm<>iit.  tin-  landlord  may 
do  so;  in  which  case  it  will  !><•  prudrnt  for  him  to  state 
himself  and  bis  tenant  to  be  claimants  in  the  writ. 

Ejectment  against  tenant.']  An  ejectment  is  brought  by 
serving  a  writ  in  the  action  upon  the  tenant  in  posses- 
sion :  if  he  appear  and  defend  the  action,  the  parties  proceed 
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to  trial,  and  the  right  of  possession  is  determined,  upon  the 
proof  or  failure  of  proof  of  the  title  of  the  plaintiff ;  but  if 
the  tenant  do  not  appear  and  defend,  the  plaintiff,  on  making 
an  affidavit  of  service  of  the  writ,  is  then  entitled  to  judg- 
ment, and  to  possession  of  the  premises.  And  as  great  incon- 
veniences had  frequently  happened  to  landlords,  by  their 
tenants  secreting  declarations  in  ejectment,  which  had  been 
delivei-ed  to  them,  or  by  refusing  to  appear  to  such  eject- 
ments, or  to  suffer  their  landlords  to  take  upon  them  the 
defence  :  it  is  enacted,  by  stat.  15  &  16  Viet.  c.  76,  s.  209,  that 
"  every  tenant,  to  whom  any  writ  in  ejectment  shall  be 
delivered,  or  to  whose  knowledge  it  shall  come,  shall  forthwith 
give  notice  thereof  to  his  landlord  or  his  bailiff  or  receiver, 
under  penalty  of  forfeiting  three  years'  improved  or  rackrent 
of  the  premises  demised  or  holden  in  the  possession  of 
such  tenant,  to  the  person  of  whom  he  holds, — to  be  reco- 
vered by  action  in  any  court  of  common  law  having  juris- 
diction for  the  amount."  The  improved  or  rackrent  here  men- 
tioned is  not  the  rent  reserved  as  between  the  landlord  and 
the  tenant,  but  the  rent  at  which  the  premises  would  let  to  a 
tenant,  at  the  time  of  the  service  of  the  writ  in  ejectment  (2). 
And  it  has  also  been  decided,  that  the  landlord  might  maintain 
his  action  for  three  years'  improved  value,  not  merely  of  the 
lands  actually  demised  to  the  tenant,  but  of  certain  mines, 
also,  in  which  the  tenant  had  liberty  to  dig,  and  which  by  his 
concurrence  were  taken  by  the  sheriff  under  the  writ  of  pos- 
session (a). 

If  by  the  fraud  or  negligence  of  the  tenant,  as  above  men- 
tioned, a  stranger  acquire  possession  of  the  demised  premises, 
the  landlord  will  be  obliged  to  bring  an  ejectment,  to  recover 
the  possession ;  in  which  action  it  may  be  prudent  (as  already 
mentioned)  that  the  writ  should  state  both  the  landlord  and 
the  tenant  to  be  claimants,  to  prevent  the  unexpired'term  of 
the  latter  from  being  set  up  as  a  defence. 

But  if  the  tenant  deliver  the  declaration  to  the  landlord,  or 
the  landlord  otherwise  become  acquainted  with  the  fact  of  the 
tenant's  having  been  served  with  it,  then,  by  stat.  15  &  16 
Viet.  c.  76,  s.  172,  by  leave  of  the  court  or  a  judge,  he  may 
be  allowed  to  appear  and  defend,  on  filing  an  affidavit  showing 
that  he  is  in  possession  of  the  land  by  his  tenant.  And  by 
sect.  173,  any  person  appearing  to  defend  as  landlord,  in  re- 
spect of  property  whereof  he  is  in  possession  only  by  his 
tenant,  shall  state  in  his  appearance  that  he  appears  as  land- 
lord; and  such  person  shall  be  at  liberty  to  set  up  any 
defence  which  a  landlord  appearing  in  an  action  of  ejectment 


(z)  Crocker  v.  Fothergill,  2B.  &        (a)  Crocker  v.  Fothergill,  2  B.  & 
JL  662.  A.  652. 
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has  heretofore  been  allowed  to  set  up,  and  no  other.  And 
heretofore  a  landlord  allowed  to  defend,  could  only  set  up  the 
same  defence  that  the  tenant  might  have  set  up,  if  he  had 
defended.  And  in  tliis  case,  and  indeed  in  all  cases  where  a 
person  not  named  in  the  writ  has  obtained  leave  of  the  court 
or  a  judge  to  appear  and  defend,  he  shall  enter  an  appearance 
according  to  the  statute,  intituled  in  the  action  against  the 
party  or  parties  named  in  the  writ  as  defendant  or  defendants, 
and  he  must  forthwith  give  notice  of  such  appearance  to  the 
plaintiff's  attorney,  or  to  the  plaintiff  if  he  sue  in  person  (b). 
-:at  11  G.  2,  c.  10,  s.  13,  made  a  similar  provision  for 
allowing  the  landlord  to  defend  an  action  of  ejectment 
brought  against  his  tenant.  And  upon  that  statute,  the  courts 
have  allowed  this  to  be  done,  after  the  tenant  had  suffered 
judgment  to  be  signed  against  him  by  default  (c)  ;  and  even 
after  judgment,  and  execution  executed,  where  the  tenant 
appeared  to  have  colluded  with  the  lessor  of  the  plaintiff  (d), 
or  where  by  mistake  of  the  tenant  the  declaration  had  not  been 
delivered  to  the  landlord  (c). 

But  where  a  plaintiff  had  obtained  judgment  and  possession 
in  an  undefended  ut   c<  illusion,  and  had  sold 

part  of  the  premises  and  transferred  the  possession  :  the  court 
refused  to  let  the  landlord  in  to  defend  (/).  And  in  a  similar 
cue,  where  there  was  no  suggestion  of  collusion,  and  where 
not  appear  how  the  applicant  was  landlord,  or  when  he 
became  so,  or  whether  he  had  ever  received  rent  for  the  pre- 
mises, the  court  refused  to  interfere  after  judgment  and  exe- 
cution (g).  So  a  third  person  will  not  be  allowed  to  defend 
at  landlord,  where  it  appears  that  the  tenant  in  possession 
came  in  as  tenant  of  the  plaintiff,  even  although  the  agree- 
ment under  which  he  held  has  expired  (&)•  Hut  where 
the  landlord,  without  having  himself  made  a  defendant, 
defrayed  the  expense  of  defending  an  ejectment  in  the  name 
of  bis  tenant,  and  the  tenant,  who  was  an  illiterate  man,  gave 
-lintifTs  attorney  a  retraxit  of  the  plea  and  a  cognovit, 
the  court  upon  application  set  them  aside,  and  let  the  landlord 
fa  to  defend  (t).  AIM!  on  the-  othor  hnnd,  where  the  landlord 
wat  admitted  to  defend  alone,  and  died  pending  the  action, 
having  dertoed  all  bis  real  estates  to  B.,  the  court  upon 
application,  (It  appearing  that  the  statute  of  limitations 
would  prevent  the  plaintiff  from  bringing  a  fresh  eject- 

(/)    GcodtUU   T.    Biul 
(ft  X**  d.  M+rick  T.  A*,  i  Cr.     Taunt.  WO. 


(ff) 

(d)  Dotd.  0rw*V*  Ompw*  T.     99*.    Bemk.  ft.    C.  noa.    Dot 
A-.  .  .   :.  ;  Mt  Mi  TAomjMoa  r.  JtM,  4  Dowi.  116. 

(*)  DM  -I.  iMlrr  v.  Km,  S  liar.  (h)  Dot  T.  Smythe,4  M.  *  8.  M7. 
fcW.ISI;  uidMVlfcwd.rAfVMf*-  (<)  Dot  ?.  Franklin.:  i.-.-uit  «•  . 
ton  T.  Jtee,  4  Burr.  1080.  and  •«•  Dot  v.  Dyer,  3  Oowl.  (JVC. 
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ment,)  gave  him  leave  to  sign  judgment  against  the  casual 
ejector,  and  to  issue  execution  thereon,  unless  B.  would  appear 
and  defend  the  action  as  landlord  (k). 

But  although  the  landlord  is  usually  the  person  making 
application  for  leave  to  defend,  the  courts  are  liberal  in  their 
permission  in  this  respect,  and  will  allow  an  heir  to  come  in 
and  defend,  although  he  have  never  been  in  possession  (Z), 
at  least  if  his  ancestor  were  last  seised  (ni) ;  or  a  remain- 
derman, if  the  particular  tenant  were  last  seised  (n) ;  or  a 
devisee  in  trust,  although  he  have  never  been  in  possession, 
unless  the  plaintiff  will  consent  to  have  the  validity  of  the 
will  tried  in  an  issue  of  devisavit  vel  non  (0) ;  or  a  mortgagee 
to  defend,  with  the  mortgagor  ( p),  but  not  by  himself  (q). 

The  rule  in  this  case  allows  the  landlord  to  defend  with  the 
tenant,  if  the  latter  appear ;  or  if  he  do  not,  then  that  the 
landlord  may  appear  and  defend  alone  (r).  If  there  be 
several  actions  by  the  same  claimant  against  several  tenants, 
the  landlord  must  obtain  a  rule  or  order  in  each ;  he  cannot 
treat  them  as  one  action  (s). 

Where  a  landlord  is  thus  let  in  to  defend,  he  will  not  be 
allowed  at  the  trial  to  object  that  the  occupiers  have  not 
received  notice  to  quit  from  the  lessor  of  the  plaintiff  (£). 
And  on  the  other  hand,  he  cannot  avail  himself  of  any  defence, 
which  the  tenant  would  have  been  precluded  from  setting 
up  (M). 


CHAPTER  II. 
The  Landlord's  Remedy  for  Injury  to  his  Reversion. 

In  what  cases.]  In  all  cases  where  there  are  tenant  and 
reversioner  of  lands  or  houses,  &c., — for  all  injuries  to  the 
land  or  house,  &c.,  for  which  the  tenant  may  maintain  either 
trespass  or  case,  the  reversioner  may  maintain  case,  if  the 


(k)  Doe  v.  GruW),  5  B.  &  C.  457.  (r)  See  Doe  v.  Bennett,  4  B.  & 

(0  Doe  d.  Heblethiuaite  v.  Roe,  8  C.  897. 

T.  R.  783,  n.  («)  See  Doe  d.  Faithful  v.  Roe,  7 

(m)  Per  Ld.  Kenyon,  3  T.  R.  783.  Dowl.  718.  • 

(n)  Per  Ld.  Kenyon,  Id.  (<)  Doe  v.  Creed,  5  Bing.  S27. 

(0)  Lovelock  v.  Doncaster,  4  T.  R.  (u)  Doe  v.  Birchmore    et  al.,  8 

122  ;  see  3  T.R.  783.  Law  J.  108,  qb.    Doe  \.  Mizen,  2 

( p)  Doe  v.  Cooper,  8  T.  R.  645.  Moody   &   R.    56,    and   see   ante, 

(?)  Semb.  Id.  p.  234. 
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injury  be  of  such  a  permanent  nature  as  to  be  prejudicial  to 
the  reversion  (r).  Thus  a  landlord  may  maintain  an  action 
on  the  case  against  a  stranger,  for  obstructing  the  lights  of 
his  bouse,  in  the  occupation  of  his  tenant  (ic) ;  for  if  the  land- 
lord wished  to  sell  his  reversion,  such  an  obstruction  would 
lessen  the  value  of  it  (.r).  So,  a  landlord  may  sue  for  an  in- 
jury done  to  his  house,  in  the  occupation  of  a  tenant,  arising 
from  the  defendant's  neglect  to  scour  a  water-course  in  a  close 
adjoining,  by  reason  of  which  the  water-course  was  obstructed, 
the  water  poured  back,  and  the  water  from  the  course  ran 
into  the  hou&e,  and  damaged  it  (y]  ;  or  for  an  injury  done  to 
it,  by  mining  under  it  (z) ;  or  for  an  injury  done  to  it,  by 
_r  the  pavement  so  much  in  front  of  it,  as  to  block  up 
the  entrance  and  the  lower  windows  of  it  (a).  So,  where  a 
person  built  the  roof  of  his  house  with  eaves,  which  discharged 
the  rain  water  by  means  of  a  spout  into  an  adjoining  yard, 
belonging  to  the  plaintiff,  but  in  the  occupation  of  a  tenant, — 
this  was  holden  such  an  injury  to  the  reversion,  for  which  the 
landlord  might  maintain  an  action  (6). 

But  a  landlord  cannot  maintain  an  action  on  the  case  against 
a  ctrauger,  merely  for  entering  upon  his  land  in  the  occupation 
of  a  tenant,  although  that  entry  was  made  in  exercise  of  an 
alleged  right  of  way  : — such  an  act,  during  the  tenancy,  not 
being  necessarily  injurious  to  the  reversion  (c).  And  where 
two  house*  were  connected  by  a  party  wall,  and  the  owner  of 
one  of  them  palled  down  his  house,  without  shoring  up  that 
of  bit  neighbour,  in  consequence  of  which  the  latter  house 
was  injured,  and  partly  fell  down  :  it  was  holden  that  the 
landlord  of  the  latter,  could  not  maintain  an  action  on  the  case 
agafant  the  owner  of  the  former,  to  recover  damages  for  this 
injury,  without  proving  th:tt  he  had  a  right  to  have  his  house 
supported  by  the  defendant's  house,  or  that  he  was  entitled  to 
previous  notice  of  the  pulling  down  of  the  house,  in  order  that 
he  might  have  an  opportunity  himself  of  shoring  up  the  house 
in  the  occupation  of  his  tenant  (d). 


(V)  1  Arrb.  N.  P.MS.  (:}  Paint  T.  Aldcrion,  4    Bin?, 
(•r)  Skadirell   T.  Hutehinton,  '2 

B.  *  Ad.  C7.    Moody    fc   M.    800.  (a)    Leader  r.  Moxon  et  a/.,  8 

T*mrr€tal.v.  Kkfftld  und  Ro-  Wilt.  4(11. 

tkfram  *«4Jieay   Co.,  10  Mew.  Jc  (b>  Twker  r.  >'«rman,   11  A-!. 

\v  ...v,  AFJ.40. 

Jetttr  v.    Gtford,  4  Burr.  (c)  llaitcr  r.    Taylor,  4   B.  fc 

Ad.  7*. 

Jr)  BeU  v.  Twmtym**,  1  %.  B.  (d)  Peyton  *  aJ.  r.  Mayor  of 

-•••••.  London,  9  B.  fcC.  796. 
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Declaration. 


In  the  Queen's  Bench.  divers  other  days  and  times  be- 
The day  of 18 — .  tween  that  day  and  the  day  of  corn- 
Middlesex,  to  wit :  A.  B.,  the  mencing  this  action,  wrongfully 
plaintiff  in  this  suit,  by  E.  F.,  his  and  unjustly,  without  the  leave  or 
attorney,  sues  C.  D.,  the  defendant  licence  and  against  the  will  of  the 
in  this  suit :  For  that  before  and  at  plaintiff,  [here  state  t?/,c  trespass, 
the  time  of  the  committing  of  the  nuisance  or  other  subject  of  com- 
grievances  by  the  defendant  as  plaint :]  By  means  of  which  said 
hereinafter  mentioned,  a  certain  several  premises,  he  the  plaintiff 
messuage  and  dwelling-house  was  has  been  and  is  greatly  injured, 
in  the  possession  and  occupation  of  prejudiced  and  aggrieved  in  his 
one  G.  H.,  as  tenant  thereof  to  the  reversionary  estate  and  interest 
plaintiff,  the  reversion  thereof  then  of  and  in  the  said  messuage  and 
and  still  belonging  to  the  plaintiff:  dwelling-house.  And  the  plaintiff 
Yet  the  defendant  on ,  and  on  claims  £ . 


The  declaration  must  either  allege  the  act  to  have  been 
done,  to  the  damage  of  the  reversion,  or  must  state  an  injury 
of  such  a  permanent  nature  as  to  be  necessarily  injurious  to 
the  reversion, — otherwise  the  defendant  may  demur  or  move 
in  arrest  of  judgment.  Therefore  where  the  plaintiff  declared 
as  reversioner  of  a  yard  and  part  of  a  wall,  which  E.  F.  occu- 
pied as  tenant  to  him,  and  that  the  defendant  on,  &c.  and  on 
divers  days,  &c.  wrongfully  placed  on  the  said  part  of  the  wall 
quantities  of  bricks  and  mortar,  &c.,  and  thereby  raised  it  to  a 
greater  height  than  before,  and  placed  divers  pieces  of  timber, 
&c.  on  the  said  wall,  overhanging  the  yard  :  by  means  of  which 
said  several  premises  the  plaintiff  during  all  the  time  lost  the 
use  of  the  said  part  of  the  wall,  and  also  by  means  of  the 
timber,  &c.  overhanging  the  yard,  quantities  of  rain  and  mois- 
ture flowed  from  the  wall  upon  the  yard,  and  thereby  the  yard 
and  the  said  part  of  the  wall  have  been  injured,  to  the  damage 
of  the  plaintiff,  &c., — without  stating  that  his  reversion  was 
prejudiced: — the  court,  upon  application,  arrested  the  judg- 
ment (d). 


General  Issue  and  Evidence. 

In  the  Queen's  Bench. 
The day  of A.D.  18—. 

C'tD']  The    said  defendant,  by  L.  M.,  his  attorney,  says  that  he  is  not 

A.  B. 


(d)  Jackson  v.  Pesked,  1  M.  &  S.  284. 
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Evidence. 

!er  this  plea,  the  plaintiff  must  prove  the  wrongful  act 
alleged  to  be  done  (e) ;  and  the  tenant  or  occupier  of  the 
premises  will  be  a  competent  witness  to  prove  it  (/). 


General  Traverses. 

•iie  defendant  would  put  the  plaintiff  to  the  proof  of  any 
part  of  the  inducement  in  the  declaration,  he  must  traverse  it. 

traverse  the  tenancy,  the  plaintiff  must  prove  it ;  and  in 
that  case,  if  the  demise  were  in  writing,  the  plaintiff  must 
produce  and  prove  it  in  the  ordinary  way  (g).  Where  the  de- 
claration stated  the  premises  to  be  in  the  occupation  of  8.  P., 
as  tenant  thereof  to  the  plaintiff,  and  it  was  proved  that  the 
premises  had  been  let  to  S.  P.  by  a  cettui  que  trust,  to  whom 
he  had  paid  rent,  the  plaintiff  being  the  trustee  :  this  was 
holden  to  be  no  variance,  as  the  legal  estate  was  in  the  plain- 
tiff, and  the  ceshii  q\ie  trust  must  be  deemed  his  agent  or 
bailiff  for  :  i' the  premises  (A).  And  an  averment 

that  the  premises  were  in  t,  u  <>t '  \.  H.  and  C.  D., 

is  proved,  by  showing  that  they  were  in  the  occupation  at  the 
time  of  the  injury,  though  the  tenancy  had  been  since  changed 
More  action  brought  (i). 


Special  Plea*. 

The  defendant  may  in  general  plead  any  special  pica,  which 
would  be  an  answer  to  an  action  l»y  the  tenant  in  possession 
for  the  same  injury  (k).  But  where  the  action  was  brought 
for  permitting  a  water-course  on  the  defendant's  premises  to 
be  obstructed,  for  want  of  proper  cleansing,  whereby  the  water 
was  penned  back  nto  and  damaged  the  plaintiff's 

house, — it  was  holden  to  be  no  pica  to  say  that  a  wall,  part 
of  the  plaintiff's  premises,  and  near  unto  the  water-course, 
became   miaous  by  the  neglect  of  the  plaintiff's  tena 
poMesdon,  and  fell  into  the  water-course  and  obstructed  the 


(«)  Bal*  PL  II.  1K3,  ».  18.  «)  YowUt  v.  JWbr,  8  Taunt. 

liog.  »7.    a  It  7  Viet.  e.  80,  •.  I.          (*)  8*e  FouUUt  v.  Soor/<r  «<  «/.. 
(f)  CotttriU  r.  IToMy,  4    H.  k     4  Man.  4c  Of.  198,  1  Dowl  N.  C. 
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same ;  for  unless  it  could  be  shown  that  the  plaintiff  was 
bound  to  keep  the  wall  in  repair,  he  could  not  be  answerable 
for  any  injury  done  by  it;  and  a  default  in  the  tenant,  could 
be  no  answer  to  an  action  by  the  landlord  (Z).  So,  it  is  no 
answer  to  say,  that  he  repaired,  &c.  as  soon  as  he  had  notice 
of  the  injury,  or  as  soon  as  possible  after  the  injury;  for  he 
became  liable  to  the  action,  at  the  very  time  the  injury  oc- 
curred (in).  So,  where  the  action  was  for  an  injury  occasioned 
by  the  non-repair  of  a  gutter  running  through  a  close  of  the 
plaintiff  to  the  defendant's  mill,  whereby  the  water  oozed 
through,  and  carried  away  the  soil  of  the  close  :  it  was  holden 
no  plea  to  say  that  the  gutter  became  out  of  repair,  in  conse- 
quence of  the  wrongful  act  of  the  tenant  in  possession  of  the 
close,  in  penning  back  the  water  for  the  purpose  of  watering 
his  meadow  (n).  So,  where  a  landlord  brought  an  action  for 
an  injury  to  his  reversion  in  a  house,  by  obstructing  the  lights, 
and  obtained  only  nominal  damages,  on  the  ground  that  the 
obstruction  could  be  immediately  removed;  afterwards,  the 
obstruction  not  being  removed,  he  brought  a  second  action, 
to  which  the  defendant  pleaded  the  judgment  in  the  former 
action  :  it  was  argued  for  the  defendant,  that  although  the 
tenant  in  possession  might  bring  successive  actions  for  the 
continuance  of  such  a  nuisance,  yet  the  landlord  could  not; 
for  as  he  claimed  damages  for  the  injury  to  his  reversion,  he 
could  not  have  damages  twice  assessed  for  the  one  injury : 
but  the  court  held  that  if  the  creating  of  the  obstruction  in 
the  first  instance  was  an  injury  to  the  reversion,  the  continu- 
ance of  it  must  be  so  likewise ;  the  continuance  would,  in  fact, 
render  the  proof  of  title  more  difficult  at  a  future  time,  not- 
withstanding the  former  recovery  (0). 


CHAPTER   III. 
The  Landlord's  Remedies  against  the  Sheriff. 

SECTION  I. 
Action  against  the  Sheriff,  for  not  taking  a  Replevin  Bond. 

By  stat.  11  G.  2.  c.  19,  s.  22,  to  prevent  vexatious  replevins 
of  distresses  taken  for  rent,  it  is  enacted  that  "  all  sheriffs  and 


(I)  Sell  v.  Trventyman,  1  Q.  B.         (n)  Ld.   Egremont  v.   Pulman, 
766.  Moody  &  M.  404. 

(T»)  Id.  (o)  Shadtrell  v.    Hutchinton,  7 

B.  &Ad.  97. 
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other  officers,  having  authority  to  grant  replevins,  may  and 
shall,  in  every  replevin  of  a  distress  for  rent,  take  in  their  own 
names,  from  the  plaintiff  and  two  responsible  persons  as  sure- 
ties, a  bond  in  double  the  value  of  the  goods  distrained,  (such 
value  to  be  ascertained  by  the  oath  of  one  or  more  credible 
witness  or  witnesses  not  interested  in  the  goods  or  distress, 
which  oath  the  person  granting  such  replevin  is  hereby  au- 
thorized and  required  to  administer,)  and  conditioned  for 
prosecuting  the  suit  with  effect  and  without  delay,  and  for 
duly  returning  the  goods  and  chattels  distrained  in  case  a 
return  shall  be  awarded, — before  any  deliverance  be  made  of 
the  distress ;  and  that  such  sheriff  or  other  officer  as  aforesaid, 
taking  any  such  bond,  shall,  at  the  request  and  costs  of  the 
avowant  or  person  making  conuzance,  assign  such  bond  to  the 
avowant  or  person  aforesaid,  by  indorsing  the  same  and  attest- 
ing it  under  his  hand  and  seal  in  the  presence  of  two  or  more 
credible  witnesses,  which  may  be  done  without  any  stamp, 
provided  the  assignment  so  indorsed  be  duly  stamped  before 
any  action  brought  thereupon  ;  and  if  the  bond  so  taken  and 
assigned  be  forfeited,  the  avowant  or  person  making  conu- 
zance may  bring  an  action  and  recover  thereupon  in  his  own 
name  ;  and  the  court  where  such  action  shall  be  brought  may 
by  a  rule  of  the  same  court  give  such  relief  to  the  parties 
upon  such  bond  as  may  be  agreeable  to  justice  and  reason, 
and  such  rule  shall  have  the  nature  and  effect  of  a  defeazance 
to  such  tx> 

The  landlord's  remedy  against  the  sheriff,  if  he  neglect  to 
take  a  replevin  bond  before  he  replevies  goods  distrained,  is, 
by  action  on  the  case.  \Vli.-re  a  landlord  applied  for  an  at- 
tachment against  the  sheriff,  for  not  taking  a  replevin  bond, 
the  court  refused  it,  saying  that  his  proper  remedy  was  by 
action  0>). 

Declaration. 

In  the  Queen's  Bench.  then  due  and  owinp  fmm  onr  E.  P., 

The day  of ,  A.  D.  18—.  to  the  jiliiintiff,  for  tin-   iviit  ..f  t|,,- 

Mtddlewx.    to   wit:  A.  It..   Hi-  sal. I  pr-miiict,  by  virtue  «.f 

ntiffln  thin  


unit,  by  G.  II.,  hU  tain    demise     thereof    tlieretofore 
1      I '      '  i'..  rendering 

•       I    r  that  the    Mid  rent  f,,r  • 

Dial  naif  heretofore,  to  wit,  oa ,  then  detained  the  sal .  < 

fa  a eertain dose,  situate,  A*.,  took  t*>.  miti  tin-  .!•• 

mt  .::.'r.v,r..i  liven   bvf»oaaj>  •         •   •        :    •  •    i,.-riir  ,,f  the 

t,t,«-s    .,!  p.,ui,«.,..  tJ.el,  ,,Unt«^  Mi.d  Mil!  >-niit>     ..I  .    iitlrr»:inl».    t" 

frowtnff  In  the  said  eloee,]  of  great  wit,  on  aforesaid  and   within 

vatae,  to  wit,  of  the  raloe  of  £- 

m tb    laU    POdj    an.lrhatU.1s 


(f)  JL  T.  L*mU,  9  T.  R.  017. 
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to  be  replevied  and  delivered  to  the 
said  E.  F.,  and  then  made  deliver- 
ance of  the  said  distress  to  the  said 
E.  F.  And  the  plaintiff  saith  that 
at  the  then  next  county  court  holden 

in  and  for  the of ,  on , 

the  said  E.  F.  did  appear,  and  then 
in  the  same  court,  levied  his  plaint 
against  the  plaintiff  for  the  taking 
and  unjustly  detaining  of  the  said 
goods  and  chattels ;  and  afterwards, 

to  wit,  on last  aforesaid,  the 

plaintiff  did  duly  appear  in  and 
before  the  said  court  to  answer  the 
said  E.  F.  in  the  plea  of  his  said 
plaint ;  and  such  proceedings  were 
thereupon  had  in  the  said  plea, 
that  afterwards,  to  wit,  at  the  next 
county  court,  holden  in  and  for  the 

said  ,   on  aforesaid,  the 

said  E.  F.  did  not  duly  pi-osecute 
his  suit,  .and  it  was  then  duly  ad- 
judged in  and  by  the  said  last  men- 
tioned court,  that  the  said  E.  F. 
should  return  to  the  said  A.  B.  the 
said  goods  and  chattels,  and  should 
pay  to  the  clerk  of  the  court  the 
sum  of costs  of  suit.  And  al- 
though it  was  the  duty  of  the  de- 
fendant as  such  sheriff  as  aforesaid, 
before  his  making  deliverance  of 
the  said  distress,  to  the  said  E.  F., 


as  aforesaid,  to  take  from  the  said 
E.  F.  and  two  responsible  persons 
as  sureties,  a  bond  in  double  the 
value  of  the  said  goods  and  chattels 
so  destrained,  conditioned  for  the 
prosecuting  of  the  suit  of  replevin 
of  the  said  E.  F.,  for  the  taking  of  the 
said  goods  and  chattels,  with  effect 
and  without  delay,  and  for  duly  re- 
turning the  goods  and  chattels  so 
distrained,  in  case  a  return  should 
be  awarded, — nevertheless  the  de- 
fendant, so  being  such  sheriff  as 
aforesaid,  not  regarding  his  duty 
in  that  behalf,  did  not,  before  his 
making  deliverance  of  the  said  dis- 
tress to  the  said  E.  F.,  as  aforesaid, 
take  from  the  said  E.  F.,  and  two 
responsible  persons  as  sureties  as 
aforesaid,  such  a  bond  as  aforesaid, 
conditioned  as  aforesaid,  but  wrong- 
fully and  injuriously  wholly  omit- 
ted and  neglected  so  to  do.  And 
the  plaintiff  in  fact  saith,  that  he 
hath  not  as  yet  obtained  a  return 
of  the  said  goods  and  chattels  so 
distrained  as  aforesaid,  or  any  or 
either  of  them,  or  any  part  thereof, 
and  the  said  arrears  of  rent  have 
not,  nor  hath  any  part  thereof,  as 
yet  been  paid  to  him  the  plaintiff. 
And  the  plaintiff  claims  £ . 


If  there  be  any  difficulty  in  proving  that  the  sheriff  did  not 
take  a  replevin  bond,  add  a  count  for  his  not  having  assigned 
the  bond  upon  request,  if  that  be  the  fact. 


General  Issue. 


In  the  Queen's  Bench. 

The  -  day  of  -  A.  r>.  18—. 
CVD<"}The  said  defendant,  by  L.  M.,  his  attorney,  says  that  he  is  not 


Evidence. 


By  Rule  PI.  H.  1853,  s.  16,  in  actions  on  the  case, 
the  plea  of  Not  Guilty  shall  operate  as  a  denial  only  of  the 
breach  of  duty  or  wrongful  act,  alleged  to  have  been  com- 
mitted by  the  defendant,  and  not  of  the  facts  stated  in  the 
inducement ;  and  no  other  defence  than  such  denial  shall  be 
admissible  under  that  plea ;  all  other  pleas  in  denial  shall  take 
i,ssue  on  some  particular  matter  of  fact  alleged  in  the  declara- 
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tion.  Under  this  plea,  therefore,  the  plaintiff  will  have  to 
prove,— 

1.  That  the  defendant  did  not  take  any  replevin  bond. 
General  evidence  of  this  negative  will  be  sufficient,  the  de- 
fendant having  it  in  his  power  to  prove  the  affirmative;  and 
the  plaintiff  may,  if  he  will,  call  the  uuder-sheriff  or  replevin 
clerk,  who  would  have  taken  such  bond,  if  any  were  taken, 
to  prove  that  none  was  taken. 

-.  If  a  count  be  added  for  not  assigning  the  bond,  evidence 
must  be  given  of  an  application  at  the  sheriff's  office  for  such 
assignment,  and  that  it  was  refused.  This  also  may  be  used 
as  some  evidence,  that  no  bond  was  in  fact  given. 

iamages.     And  for  this  purpose  it  is  necessary  to 
prove  value  of  the  goods  replevied;  for  to  the  extent 

of  the  double  value  the  defendant  will  be  liable  (a).  The 
plaintiff  should  also  prove  the  amount  of  rent  in  arrear  at  the 
time  of  the  distress,  if  that  be  not  already  found  in  the  replevin 
suit ;  for  beyond  that  amount,  and  the  costs  in  the  replevin 
suit,  he  will  not  be  entitled  to  recover. 

i  hat  a  writ  de  retortio  habendo  was  sued  out  in  the 
replevin  suit,  and  nihil  returned  ;  and  that  the  rent  and  the 
costs  of  the  replevin  suit  have  not  been  paid. 


General  Traverse. 

The  only  matter  in  the  inducement,  seemingly,  which  the 
defendant  may  traverse,  is,  the  fact  of  the  defendant  having 
replevied  the  goods ;  for  a  traverse  of  the  distress,  or  of  the 
rent  being  due,  would,  it  seems,  be  immaterial.  And  the  fact 
of  the  replevin  may  be  proved  by  the  under-sheriff  or  replevin 
clerk,  who  made  it. 

SECTION  II. 

Action  againft  r  .  f,.r  faking  insufficient  Pledges 

in  Replevin. 

run*.]  The  stnt.  11  <\.  "2,  c.  19,  n.  22,  requires, 
"all  sheriffs  and  other  officers,  havin-  authority  to  grant 
replevins,"  to  take  from  the  party  re]  •;«!  two  re- 

sponsible perrons  as  sureties,"  a  bond  in  double  the  value  of 
the  goods  distrained,  conditional  in  iri.itni.-r  mentioned  in  the 
Act  (b).  If  he  neglect  his  duty  in  this  respect,  the  landlord's 


(«>8«i Jl   O.  2,  r.    19,   «.  «;         (»)  lute,  p. 941. 
It  MO- 

m2 
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only  remedy  is  by  action  upon  the  case  against  the  sheriff, 
whose  under-sheriff  or  replevin  clerk  took  the  bond.  The 
court  will  not  interfere,  by  rule,  to  make  the  sheriff  pay  even 
the  costs  incurred  by  the  landlord  in  the  replevin  suit  (c). 
An  action  on  the  case  will  also  lie  against  the  sheriff,  if  he 
lose  the  replevin  bond ;  and  this  even  although  the  landlord, 
the  defendant  in  the  replevin  suit,  elected  to  proceed  on  stat. 
17  C.  2,  c.  7,  and  to  have  judgment  for  the  arrears,  instead 
of  having  judgment  de  retorno  habendo(d). 

This  action,  for  taking  insufficient  pledges,  may  be  brought 
after  the  avowant,  or  person  making  cognizance,  has  sued  the 
principal  and  sureties  in  the  replevin  bond,  and  they  have  been 
found  insolvent  or  insufficient ;  for  taking  an  assignment  of 
the  replevin  bond,  is  no  waiver  of  any  proceedings  against  the 
sheriff,  as  it  is  in  the  case  of  a  bail  bond(e). 

By  and  against  w1iom.~\  The  action  must  be  brought  by  the 
avowant  in  the  replevin  suit,  if  there  have  been  an  avowry,  or 
if  not,  then  by  the  party  making  cognizance  (/). 

The  action  must  be  brought  against  the  sheriff  or  principal, 
who,  or  whose  deputy,  replevied  the  goods.  By  stat.  of  Marl- 
bridge  (52  H.  3),  c.  21,  the  authority  to  make  replevins  was 
given  to  sheriffs ;  and  by  stat.  1  &  2  Ph.  &  M.,  c.  18,  they  are 
required  each  to  make  four  deputies  for  this'purpose,  at  differ- 
ent places  in  their  bailiwick,  not  distant  more  than  twelve 
miles  from  each  other.  But  mayors  of  boroughs,  in  some  in- 
stances, have  this  authority,  either  by  custom  or  by  charter  (g). 


Declaration. 

In  the  Queen's  Bench.  one  G.  H.  to  the  plaintiff,  for  the 

The  day  of •,  A.D.  18 — .  rent  of  the  said  premises,  by  virtue 

Middlesex,  to  wit:  A.  B.,  the  of  a  certain  demise  thereof  thereto- 
plaintiff  in  this  suit,  by  E.  F.,  his  fore  made  to  the  said  G.  H.,  render- 
attorney,  sues  C.  D.,  the  defendant  ing  rent  for  the  same.  And  the 
in  this  suit:  For  that  whereas  the  plaintiff  then  detained  the  said  [po- 
said  plaintiff  heretofore,  to  wit,  tatoes]  so  taken  and  distrained  for 
on ,  in  a  certain  close,  situate,  the  cause  aforesaid,  until  the  de- 
fee.,  took  and  distrained  divers  fendant,  then  being  sheriff  of  the 

[large  quantities  of  potatoes,  then     said  county  of ,  afterwards,  to 

planted  and  growing  in  the  said     wit,  on  aforesaid,  and  within 

close,]  of  great  value,  to  wit,  of  the  his  bailiwick  as  such  sheriff,  on  the 

value  of  £ ,  as  a  distress  for  complaint  ofHhe  said  G.  H.,  caused 

certain  arrears  of  rent,  to  wit,  for  the  said  goods  and  chattels  to  be 

the   sum  of  £ of  like  lawful  replevied  and  delivered  to  the  said 

money,  then  due  and  owing  from  G.  H.,  and  then  made  deliverance 


(c)  Tesseymanv.  Gildart,iyevr  (e)  1  Saund.  195,  f. 

Eep.  292.  (/)  Page  v.  Earner,  1  B.  &  P. 

(d)  Perreauv.Beavan,5'B.Si,C.  378. 

284.  (0)  See  Bac.  Abr.  Eeplevin,  C. 
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of  the  said  distress  to  the  said  G.  H. 

And  the  plaintiff  saith,  that  at  the 

then  next  county  court  holden   in 

and  f  >r  the  -  ,  on  -  ,  the  said 

G.H.  did  appear,  ami  then  in  the 

.:•!  1.  vii-d  his  plaint  against 

the  taking  and  un- 

and  "1"  •*»!-  aud  afterwards,  to  wit, 
on  --  last  aforesaid,  the  plaintiff 
did  dulr  appear  in  and  ho  to  re  tin- 
said  court  t.  .  answer  the  said  (  '>  .  I  i  . 
in  the  plea  of  his  said  plaint;  aud 

:  oceedings  were  thereupon 
had  in  the  said  plea,  that  after- 
wards, to  wit,  at  the  next  county 
court  holden  in  and  for  the  said 
-  ,  on  -  aforesaid,  the  said 
<;.H.  did  not  dnly  prosecute  his 
suit  and  it  was  then  and  there  duly 

.1  in  and  by  the  said  last- 
rt,  that  the  said  G.  H  . 
should  return  to  the  said  A.  15.,  the 
•aid  goods  and  chattels:  and  should 
pay  to  the  clerk  of  the  court  the 
sum  of  £  -  ,  costs  of  suit  And 
although  it  was  the  duty  of  the  de- 
fendant, as  such  sheriff  as  aforesaid, 
before  his  making  deliverance  of 
the  Mid  distress  to  the  said  G.  H. 
an  aforesaid,  to  take  from  the  said 
G.  H.  and  two  responsible  persons 
as  sureties,  a  bond  in  douhl.-  the 
value  of  the  said  goods  and  rhat- 


roit  of  replevin  of  the  said  ...  1  1  ., 

f.,rth.-t*kinir-fth,-<:,idu',«,dsand 
chatfc-K  with  ,-rtVrt  and  *ith..utd,- 

aiidrh.itt.-N   M  distrain,,!,  in  MM 

a  return  should  be  awarded  . 
theless  the  defendant,  so  being  such 

'-a-,  af..r,-Mud.  n-t 


his  duty  in  that  behalf,  did  not  be- 
fore his  making  deliverance  of  the, 
said  distress  to  the  said  G.H.  as 
aforesaid,  take  from  the  said  G.H. 
and  two  res]>onsible  persons  as 
sureties  as  aforesaid,  such  a  bond 
as  aforesaid,  conditioned  as  afore- 
said ;  but  on  the  contrary  thereof, 
he  the  said  defendant  wrongfully 
and  unjustly,  before  the  repK  vying 
and  delivery  of  the  said  goods  and 
chattels  as  aforesaid,  to  wit  on 

aforesaid,  did  take  in  the  name 

of  him  the  defendant,  as  such  she- 
riff as  aforesaid,  of  the  said  G.  H. 
and  two  other  persons,  to  wit,  G.  H. 
and  I.  K.,  a  certain  bond,  condi- 
tioned as  aforesaid  ;  but  the  plain- 
tiff saith,  that  the  said  G.  H.  and 
taken  as  sureties  as  afore- 
said, at  the  time  of  their  becoming 
pledges  and  sureties  in  that  behalf, 
were  not  good,  able,  sufficient,  or 
responsible  sureties  for  prosecuting 
the  said  suit  with  effect  :uid  with- 
out delay,  or  for  dnly  returning  the 
Raid  cattle,  goods  and  ch..' 
distrained  as  aforesaid  in  case  a 
return  thereof  should  be  ad  judged ; 
). ut  the  said  U.H.  and  1.  K'..  at  th« 
time  of  their  becoming  such  sure- 
ties as  aforesaid,  were,  and  - 
them  was  and  ev.-r  sine.'  hath  been, 
and  they  still  are,  wholly  insuffi- 
that  purpose,  nor  have  the 
said  goods  and  chattels,  or  any  of 
them,  or  any  part  thereof,  as  yet 
been  returned  to  the  plaintiff,  nor 
have  the  said  arrears  of  rent,  or 
any  part  thereof,  been  as  yet  paid 
or  satisfied  to  the  plaintiff,  nor 
hath  the  said  judgment  been  yet  in 
any  way  satisfied. 
And  the  plaintiff  claims  £ 


It  is  not  necessary  to  name  the  suitors  in  the  county  court, 
before  whom  the  plaint  was  levied,  &c.  ;  or  if  th<  names  be 
inserted,  they  may  be  rejected  as  surplusage,  and  a  variance 
between  the  declaration  and  proof,  in  this  respect,  will  be  im- 


Also,  it  is  not  necessary  to  allege  that  a  writ  de  r 

Issued,  nor  is  it  necessary  that  such  a  writ  should  tame, 
the  pin  ....  action  (t);  although   it   in 

,  where  the  distress  it  for  damage  feasant  (*). 


(*)  Draper  ?.   Oarratt,  9  B.  It 
vrrMM  T.  JtoMM,  fi  B.  4c  C. 


(A)  Iluckcr  T.    Gordon, 

M.  ;>*. 


Cr.  Ac 
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General  Issue  and  Evidence. 

The  general  issue  is  the  same  as  the  form,  ante,  p.  242, 
Under  this  plea,  the  plaintiff*  must  prove, — 

1.  The  bond.     If  the  plaintiff  have  taken  an  assignment  of 
it,  the  bond  must  be  produced  (I) ;  but  it  is  not  necessary  to 
prove  it,  proof  of  the  assignment  from  the  sheriff  being  suf- 
ficient as  against  him  (w) .     If  the  plaintiff  have  not  taken  aa 
assignment  of  it,  he  must  give  the  defendant  a  notice  to  pro- 
duce it  at  the  trial ;  if  he  produce  it,  it  may  be  put  in  evidence, 
without  proof  (n)-T  if  he  do  not,  then  secondary  evidence  must 
be  given  of  its  contents  (0). 

2.  The  insufficiency  of  the  sureties.    This  may  be  proved  by 
the  sureties  themselves,  or  by  any  other  person  who  can  swear 
to  the  fact.     Their  being  in  debt,  and  upon  being  applied  to 
for  payment,  promising  to  pay,  but  not  afterwards  paying,  is 
good  evidence  in  this  respect  (p).     Even  evidence  of  general 
reputation,  as  to  their  want  of  credit  in  the  neighbourhood  of 
their  respective  residences,  will  be  received  in  proof  of  their 
insufficiency  (q).    The  sheriff,  however,  it  must  be  recollected, 
is  not  to  be  considered  as  warranting  the  sufficiency  of  the 
sureties  ;  he  is  only  liable  for  a  neglect  of  duty,  either  of  him- 
self or  his  deputy,  when  sued  in  this  action.     And  the  duty  of 
the  sheriff,  and  of  his  replevin  clerk  or  deputy,  with  reference 
to  the  sureties  proposed,  is,  to  exercise  a  reasonable  discretion 
in  deciding  upon  their  sufficiency;  and  it  is  for  the  jury  to 
decide  whether  he  has  used  that  discretion  or  not  (r).     He  is 
not,  indeed,  bound  to  go  out  of  his  office  to  make  inquiries  ; 
but  if  the  sureties  be  unknown  to  him,  he  ought  to  require 
information,  beyond  their    own  statement,  as  to  their  suf- 
ficiency (s).      And  where  persons  of  apparent  respectability 
were  brought    to   the  replevin   clerk,    as  sureties,    by  the 
attorney's  clerk  on  behalf  of  the  tenant  replevying,  their  cir- 
cumstances being  unknown  both  to  the  attorney's  clerk  and 
the  replevin  clerk,  but  the  latter  caused  the  sureties  to  make 
affidavit  in  detail  as  to  their  sufficiency,  with  which  he  was 
satisfied ; — in  an  action  afterwards  against  the  sheriff  for  taking 
insufficient  sureties,  it  was  holden  that  the  jury  might  properly 
find  that  this  inquiry  did  not  excuse  the  sheriff (#).     So,  if  it 

(I)  See  Jqffery  v.  Bastard,  4  Ad.  (?)  Scott '  v.  Waithman,  3  Stark. 

&  El.  823.  168  ;  and  see  Suunders  v.  Darling, 

(m)  Barnes  v.  Lucas  et  aL,  Ry.  Bui.  N.P.  60. 

&  M.  264.  (r)  Jeffery  v.  Bastard,  4  Ad.  & 

(n)  Scott  v.  Waithman,  3  Stark.  El.  823. 

168.  00  Id. 

(0)  See  1  Arch.  N.P.  2;    Arch.  (t)  Id.    See  Hindle  v.  Blades, 

PI.  &  Ev.  386,  378.  5  Taunt.  223. 

(p~)  Grcyllim  v.  Scholey,  6  Esp. 


For  taking  insufficient  Pledges  in  Replevin.     247 

be  shown  that  the  sheriff  or  his  replevin  clerk  had  notice  of 
facts  from  which  the  insufficiency  of  the  sureties  might  fairly 
be  implied,  and,  considering  the  information  he  had,  that  he 
did  not  act  with  reasonable  caution, — or  if  he  have  the  means 
of  information  within  his  power,  and  neglect  it, — the  sheriff 
will  be  liable,  if  the  sureties,  or  either  of  them,  turn  out  to  be 
insufficient  (u). 

3.  The  damages,  as  in  the  last  case  (r). 


Damages. 

The  defendant  is  liable  to  the  extent  of  the  penalty,  but  not 
beyond  it,  that  being  the  greatest  amount  to  which  the  sure- 
ties would  have  been  liable  (to).  And  even  within  this  amount, 
the  plaintiff  cannot  recover  the  expenses  he  has  been  put  to,  in 
suing  the  surt'ties,  unless  before  he  sued  them,  he  gave  de- 
fendant notice  of  his  intention  to  do  so  (x). 


SECTION  III. 

Attwn,  £e.  against  the  Sheriff  for  not  paying  Rent  due  to  a 
Landlord,  under  an  Execution  against  the  Tenant. 

In  what  cases.}  By  stat.  8  Anne,  c.  14,  s.  1,  no  goods  or 
being  in  or  upon  any  messuage,  lands  or  tenements, 
for  life  or  lives,  term  of  years,  at  will  or  otherwix-,  shall 
be  liable  to  be  taken  by  virtue  of  any  execution,  on  any  pre- 
tence whatsoever,  unless  the  party,  at  whose  suit  the  said  exe- 
cution i»  sued  out,  shall,  before  the  removal  of  such  goods 
from  off  the  said  premises  by  virtue  of  such  execution  or 
extant,  pay  to  the  landlord  of  the  premises  or  his  bailiff  such 
sum  as  is  due  for  the  rent  «.f  tin*  said  juemiM-s  at  tin?  time  of 
the  taking  such  goods  ••.  l>\  virtue  of  Mich  execution, 

provided  tbesaid  arrears  of  rent  do  not  amount  to  more  than 
one  year's  rent;  and  in  case  the  said  arrears  shall  exceed  one 
year's  rent,  then  the  said  party,  at  whose  suit  >uch  .  \« ,  ution 
issued  out,  payii  :  his  bailiff  one 

not,  may  proceed  to  execute  his  judgment,  aa  he  might  have 
done  before  the  making  of  this  Act ;  and  tin  •>!..  -ritl  Mia!  I  • 
upon  proceed  to  levy  and  pay  to  the  plaintiff,  as  well  the 
money  so  paid  for  rent,  a»  the  execution  money.     In  this  case, 
the  landlord  cannot  distrain  for  his  rent  upon  the  goods  seized, 

SM  Scon  T.   Waithmtm,   f  &60.     Paul  Y.   Oo,>, 

W8.  '.'4,  ovrrnili: 

(9)  8M  antt,  p.  941 .  bridge,  4  T.  B.  40*.     Concannen  v. 
(IT)  JdTfry  ».  Battard.  4  Ad.  A; 

B.MS.  £wiUT.£r«>ufer,2H.BI.  (*)  Baktr  T.  Oarratt,  3  Binf .  30. 


248        Action  by  Landlord  against  the  Sheriff 

whilst  they  are  in  the  custody  of  the  sheriff;  and  even  where 
the  sheriff  sold  growing  crops  under  an  execution,  it  was 
holden  that  the  landlord  could  not  distrain  them  for  rent  sub- 
sequently due  (c). 

This  Act  of  course  extends  only  to  cases,  where  the  goods 
seized  in  execution  are  at  the  time  upon  the  demised  premises. 
But  it  extends  to  all  cases  of  demises,  where  the  landlord  is 
entitled  to  distrain ;  and  a  lessee,  who  underlets  a  part  of  his 
premises,  (lodgings,  for  instance,)  to  an  under-tenant,  is  as 
much  within  the  protection  of  the  statute,  as  his  landlord  (d). 
It  extends  also  to  executions,  as  well  at  the  suit  of  defendants, 
as  of  plaintiffs  (e).  It  has  been  extended  also  to  goods  taken 
under  a  writ  of  Pone  per  vadios,  in  the  county  palatine  of 
Durham  (/).  So,  upon  a  special  capias  utlagatum,  it  has 
been  holden  that  the  landlord  is  entitled  to  his  rent ;  for  it  is 
a  species  of  private  execution  (g).  And  under  a  sequestration 
from  a  court  of  Equity,  the  landlord  has  been  holden  to  be 
entitled  to  his  arrears  of  rent(&).  This  statute  however  ex- 
tends only  to  cases,  where  the  tenancy  is  still  subsisting  at  the 
time  of  the  seizure.  And  therefore  where  the  landlord  brought  . 
an  ejectment  against  the  tenant,  upon  the  proviso  in  his  lease 
for  re-entry  for  non-payment  of  rent,  laying  his  demise  on  the 
5th  December,  1815,  and  obtained  judgment  on  the  1st  July, 
1816;  on  the  same  day  a  writ  offi.fa.  against  tl.<-  '  *nant  was 
lodged  with  the  sheriff  at  the  :-:it  of  a  _lird  party,  ander 
which  he  seized  on  the  day  following ;  after  which  a  writ  of 
possession  in  the  ejectment  was  delivered  to  him  :  it  was  holden 
that  the  sheriff  could  not  allow  the  landlord  a  year's  rent  under 
lli.Qfi.fa. ;  for  by  the  ejectment  it  appeared  that  the  tenancy 
was  no  longer  subsisting,  but  that  the  execution  debtor  had 
been  a  trespasser  since  the  5th  December  in  the  preceding 
year  (i). 

The  statute  says  that  the  party,  at  whose  suit  the  execution 
is  sued  out,  shall  pay  the  rent,  and  that  the  sheriff  shall  repay 
him  out  of  the  proceeds  of  the  levy.  But  as  it  is  the  sheriff 
who  removes  the  goods,  he  is  in  all  cases  deemed  the  party 
liable  to  the  landlord,  who  may  proceed  against  him  for  his 
rent,  either  by  application  to  the  court,  or  by  special  action 
on  the  case  (A) ;  an  action  for  money  had  and  received  will 

(e)  Wharton  et  al.  v.  Nay  lor  et  (i)  Hodgson  et  al.  v.  Qatcoigne, 

al.,  17  Law  J.  278,  qb.  5  B.  &  A.  88. 

(d)  See  Thurgood  v.  Richardson  (k)  Green   et  al.  v.   AvMin,  3 
et  al.,  7  Bing.  428.  Camp.  260.  Palgravev.  Windham, 

(e)  Henchett  v.  Kimpson,  2  Wils.     1  Str.  212.  Biseley  v.  Eyle,  11  Mees. 
140.  &  W.  16.    See  Duek  v.  Braddyl, 

(/)  11  G.  4,  &  1  W.  4,  c.  11,  s.l.       13  Price,  455.     Calvert  v.  Joliffe, 
(g)  St.  John's  College  v.  Mur-     2  B.  &  Ad.  418.    Eeed  T.  Thoyts,  Q 

cott.  7  T.  R.  259.  Mees.  &  W.  412. 

(h)  Dixon  v.  Smith,  1  Swanst. 

457. 
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not  b'e  (7).  Nor  can  either  action  or  application  be  sustained, 
unless  the  goods  have  been  removed  from  the  premises  (7/1). 
Where  the  sheriff,  after  notice,  paid  the  rent,  but  the  goods 
being  claimed  by  another  party,  and  an  interpleader  ordfer 
obtained,  under  which  the  sheriff  was  directed  to  sell  the  goods 
and  pay  the  money  into  court,  an  interpleader  suit  was  brought, 
ami  it  was  decided  that  the  goods  seized  were  the  property  of 
the  claimant  and  not  of  the  execution  debtor  : — it  was  holden 
that  the  s-heriff  could  not  deduct  the  money  he  had  paid  to  the 
landlord,  hut  that  the  claimant  was  entitled  to  the  whole 
amount  of  the  sale  (n). 

By  and  against  whom.]  It  is  the  immediate  landlord  who 
is  protected  by  the  statute;  and  therefore  if  A.  let  to  B.,  and 
H.  underlet  to  C.,  and  an  execution  be  levied  on  the  goods  of 
('., — the  application  or  action  against  the  sheriff  shall  be  by  B. 
only,  and  not  by  A.  (o).  Or  if  the  immediate  landlord  be 
dead,  the  action  may  be  brought  by  his  executor  or  adminis- 
trator (/>).  Hut  a  trustee,  to  whom  an  outstanding  term  was 
assigned  in  trust  for  a  mortgagee,  (the  fee  being  conveyed  to 
the  mortgagee  by  the  mortgage  deed,)  has  been  holden  en- 
titled to  bring  this  action,  where  the  sheriff  sold  and  removed 
the  goods  of  the  tenant,  occupying  the  mortgaged  pre- 
mises under  an  agreement  from  the  mortgagor  (q).  And 
where  in  an  agreement  for  sale,  it  was  stipulated  that  until  the 
Mrigmnent  should  be  made,  the  purchaser  should  pay  to  the 
vendor  I«NJ/.  ]..  r  annum,  from  the  time  of  taking  possession, 
until  the  completion  of  the  purchase:  it  was  holden  that  this 
relation  of  landlord  and  tenant,  and  that  the 
entitled  to  his  rent  under  the  statute, on  an  execu- 
the  purchaser  (r).  And  the  same,  in  all  other 
\\hcre  the  landlord  may  distrain  for  rent,  as  of  common 
right  (,). 

The  action  or  application  is  always  against  the  sheriff  or 
officer  to  whom  the  writ  of  execution  was  directed. 

Form  of  Notice. 

To  the  Sheriff  of ,  and  to  E.  F.,  him   as   my  tenant,   and  doe   at 

»«i«  <  »r.«  r  [Michaclmas-day]  last  pant;  and  I 

Tak*  notice  that  there  in  due  to  hereby  require  you  to  pay  the  MUM 

(DM]  from  J.  N.  of ,  the  torn  to  me,  before  the  good*  Mined  by 

of  t ,  far  [one  jraar's]  rent  of  you  in  execution  upon  the  aaid  pre- 

tfe  booM  (No.  — ]  occupied  by 


(I)  0r«m«aJ.v.J«MM«,Mpn.        (q)  CWy*rY.5pwr,8Brod  4tB. 
<m,    White  ,t  at.  *.  Bi**t~d  ft     07. 

«J.,  tt  l.a»  J.  1 15,  rp.  nundfrt 

JCC.M4. 

"ffNMtt,  •  Str.  787.  («)  fee  ante,  p.  111. 

(p)  Pifyrm*  t.   Wi*4kam,    1 

Str.  m. 

nl 
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It  is  prudent  although  not  actually  necessary,  to  give  the 
sheriff  a  notice  in  this  form,  or  to  this  effect,  in  order  to 
facilitate  the  proof  of  notice  at  the  trial,  should  it  be  neces- 
sary. Duplicates  of  it  should  be  made,  signed  by  the  landlord, 
or  his  agent  duly  authorized  for  the  purpose ;  and  one  of  them 
should  be  served  upon  the  sheriff,,  by  leaving  it  for  him  at  the 
office  of  the  under-sheriff;  the  other  upon  the  sheriff's  officer 
•who  has  seized  the  goods,  personally  if  possible,  or  if  not,  by 
leaving  it  for  him  at  his  house  or  place  of  business.  But, 
although  the  sheriff  will  not  be  liable  to  the  landlord,  unless 
he  have  notice  of  the  landlord's  claim  (f),  yet  if  the  sheriff  or 
his  officer  have  knowledge  of  it  in  any  other  way,  from  the 
landlord  or  from  any  other  person,  it  will  be  sufficient  (u) ;. 
and  where  it  is  intended  to  proceed  by  way  of  motion,  it  will 
be  sufficient  if  such  claim  came  to  the  knowledge  of  the  sheriff 
or  his  officer,  at  any  time  whilst  the  goods  remained  in  his 
hands,  although  after  the  removal  of  them  from  the  demised 
premises  (v). 

Application  to  the  court.]  The  application  to  the  court,  that 
the  sheriff  shall  pay  the  rent  to  the  landlord,  is  founded  on  aa 
affidavit  stating  the  tenancy,  the  amount  of  the  rent  claimed, 
and  when  due,  the  seizure  of  the  goods  in  execution  by  the 
sheriff,  notice  to  the  sheriff  or  his  officer  of  the  claim,  the 
removal  of  the  goods,  and  that  the  rent  has  not  been  paid. 
Upon  this  a  rule  nisi  is  granted  ;  and  if  the  sheriff  do  not  show 
a  sufficient  cause  against  it,  it  will  be  made  absolute,  and  may 
afterwards  be  enforced  by  attachment. 

Action.~\  It  has  been  already  mentioned,  that  in  all  cases 
within  the  statute,  if  the  sheriff  do  not  pay  over  to  the  land- 
lord the  amount  of  the  rent  claimed  by  him,  before  he  removes 
the  goods  from  the  demised  premises,  the  landlord  may  proceed 
against  him  either  by  application  to  the  court,  or  by  action  on 
the  case  (MJ). 

The  following  are  the  pleadings  and  evidence  in  the  action. 


Declaration, 

In  the  Queen's  Bench.  sues  C.  D.,  the  defendant  in  this 

The  day  of ,  A.  D.  18—.  suit :  For  that  one  G.  H.,  before  and 

Berks,  to  wit :  A-  B.,  the  plaintiff  at  the  time  of  the  committing  of  the 

in  this  suit,  by  E.  F.,  his  attorney,  grievances  hereinafter  mentioned. 


(0  Smith  v.  Russell,  8  Taunt.  400,  (?)  Arnitt  v.  Garnett,  8  B,  &  A. 

(u)  Andrews*.  Dixon,  SB.  &  A.  440.    See  Waring  v.  Dewberry,  1 

645.     Colyer  v.  Speer,  2  Brod.  &  B.  Str.  97. 

07.  (n>)  Ante,  p.  247. 
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was  tenant  to  the  plaintiff  of  a  cer- 
tain messuage,  at  and  under  the 

yearly  rent  of  £ ,  payable  ijuar- 

>  equal  quarterly  pa , 

on ;  and  that  heretofore,  and 

before  the  time  of  the  takin-  of 
certain  goods  and  chattels  ujx.n  the 
said  premises,  by  virtue  and  under 
the  pretence  of  a  writ  of  execution, 
as  hereinafter  mentioned,  to  u  it.  .  .;i 

,  a  large  sum  of  money,  to  wit, 

the  sum  of  £ of  rent  aforesaid, 

for  [one  year]  of  the  said  tenancy, 
became  and  was  due  and  payable, 
mod  continually  from  theme  hi- 
therto has  been,  and  still  is.  in 
arrear  and  unpaid  :  And  that  after- 
wards, and  whilst  the  said  rent 
was  so  in  arrear  and  unpaid  as 
aforesaid,  and  whilst  the  said  U.  II. 
so  occupied  the  said  premises  as 
tenant  thereof  to  the  plaintiff  as 
aforesaid,  to  wit,  on  ,  the  de- 
fendant, then  being  sheriff  of  the 
county  of  15,-rks,  by  virtue  and 
under  pretence  of  a  certain  writ  of 

•.on  of  our  Lady  tin 
called  a  fieri  ftuiat,  against  the 
•aid  G.  H,  at  the  suit  of  one  T.  K., 
coed  forth  and  prosecuted  out  of 
the  court  of  our  Lady  the  Queen, 
before  the  Queen  herself,  and  di- 
rected to  the  sheriff  of  the  said 
county  of  Berks,  seized  and  took 
th,  nods  sal  nbuteb  of  fes  t»U 


«.f..r.-r..iid.  witi.  iii.  tpportaaaaessj 
so  then  being  in  the  tenure  and 
occupation  of  the  said  G.  II.,  as 


ll..  .-, 

thereof  as  aforesaid,  to  a 
large  amount,  to  wit,  bey-n-l  tin; 
amount  of  the  said  arrears 
so  due  and  owing  from  the  said 


( ; .  11 .  to  the  plaintiff,  that  is  to  say, 

t«»  the  amount  of  £ :  And  the 

plaintiff  saith.  that  after  the  said 
seizin;.:  and  taking  of  the  said  goods 
and  ehattels.  so  Ix-iiij;  in  the  said 
[me*suatfe]  and  premises,  as  afore- 
said, and  before  the  removal  of  the 
same  under  pretence  of  the  said 

writ,  to  wit,  on  ,  the  plaintiff 

gave  notice  to  the  defendant,  so 
ln-in^  then  the  sheriff  of  the  said 
county  of  Berks,  of  the  a! 
rent  so  being  due  and  in  arrear 
to  the  j.laintiff  from  the  said  (.:.  11., 
and  then  requested  the  defendant, 
that  he  the  plaintiff  might  be  paid 
his  rent  so  due,  in  arrear  and  un- 
paid as  aforesaid,  before  the  said 
goods  and  chattels  or  any  part 
thereof  should  be  removed  from  or 
nut  of  the  said  [messuage]  and  pre- 
mises: Vet  the  defendant,  under 
colour  and  pretence  of  the  said  writ, 
to  wit,  on  ,  wrongfully,  in- 
juriously and  deceitfully  removed 
and  carried  away  the  said  goods 
and  chattels  so  seized  and  taken  as 
aforesaid,  from  and  out  of  the  said 
[messuage]  and  premises,  without 
paying  or  satisfying  the  plaintiff 
the  said  rent,  so  due  and  owing  and 
in  arrear  to  him,  as  aforesaid,  or 
any  part  thereof;  contrary  to  the 
(<>rm  of  the  statute  in  such  case 
made  ami  provided:  And  thejdain- 
tiff  in  fact  further  saith  that  ho 
hath  not  at  any  time  since  been 
paid  or  satisticd  the  said  : 
any  part  thereof,  but  the  same  and 
every  part  thereof  is  still  due,  in 
arrear  ami  unpaid  from  the  said 
(..  II.,  t..  tin-  plaintiff:  And  the 
plaintiff  claims  £ . 


It  is  not  necessary  in  this  declaration  to  state  the  particular* 
of  the  demise  ;  but  if  they  be  stated,  and  there  be  any  variance 
between  the  statement  and  the  proof,  it  will  be  fatal  (?),  unlcsh 
the  judge  at  the  trial  allow  the  record  to  be  amended.  Nor  to  •  . 
it  Decenary  to  show  that  the  goods  were  such  as  were  liable  to  { 
m  di»tre»  (y). 

Care  mu.-t  be  taken  not  to  omit  stating  the  notice  to  the 
sheriff.     It  is  not  neces*ary  to  state  that  any  notice  was  L 
to  the  execution  creditor  (2).      But   wl,.-:«-    i)><>   <I«  hnation 
generally,  that  the  defendant,   "»<11  knowing  tho 
removed  the  goods,  without  paying  the  rent,  this 


<*)  B*ute«  T.  Wright,  8  Doug. 


(t)  RiMlcy  T.  RyU,  11  Mees.  Ac 
(•)* 
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was  holden  to  be  sufficient  after  verdict;  and  the  court  refused 
to  arrest  the  judgment  (d). 

Care  must  be  taken,  also,  to  show  plainly  and  explicitly, 
upon  the  face  of  the  declaration,  that  the  tenancy  was  subsist- 
ing at  the  time  the  sheriff  seized  under  the  writ  of  execution  ; 
otherwise  the  declaration  will  be  bad  upon  demurrer.  Even 
where  it  is  stated  that  the  execution  debtor  heretofore,  to  wit, 
on  the  25th  December,  1841,  and  for  a  long  space  of  time 
then  last  past,  to  wit,  for  the  space  of  five  years,  occupied  a 
certain  brewery  and  premises,  as  tenant  thereof  to  the  plaintiff, 
at  a  certain  rent,  &c.,  and  that  250Z.  for  one  year's  rent  of  the 
same  ending  on  the  day  and  year  aforesaid  was  due  and  in 
arrear,  and  that  the  defendant,  being  sheriff  of  the  county  of 
Chester,  by  virtue  of  a  writ  of  fi.fa.  to  him  directed,  "took 
certain  goods  and  chattels  then  lying  and  being  in  and  upon 
the  said  brewery,  dwelling-house  and  appurtenances,  so  in  the 
tenure  and  occupation  of"  the  debtor ;  and  it  was  argued  that 
these  latter  words  "  so  in  the  tenure  and  occupation,"  must 
have  reference  to  the  time  of  the  seizure,  and  that  therefore  it 
sufficiently  appeared  that  the  tenancy  was  then  subsisting : 
the  court  however  were  of  a  different  opinion,  but  gave  the 
plaintiff  leave  to  amend  (e). 


General  Issue  and  Evidence. 

The  general  issue  is  the  same  as  the  form,  ante,  p.  242. 

This  plea  puts  in  issue  merely  the  breach  of  duty  com- 
plained of  (/) ;  that  is  to  say,  the  not  paying  the  plaintiff  the 
rent  due  to  him,  before  the  removal  of  the  goods.  If  the  de- 
fendant wish  to  put  the  plaintiff  to  the  proof  of  any  matter 
stated  in  the  inducement  of  the  declaration,  he  must  traverse 
it.  All  therefore  that  the  plaintiff  will  have  to  prove,  under 
this  plea,  is — 

1.  The  removal  of  the  goods  by  the  defendant  or  his  officer; 
and  a  removal  of  any  of  the  goods,  under  this  execution,  will 
render  the  sheriff  liable  to  this  action,  although  he  leave  suf- 
ficient goods  upon  the  premises  to  satisfy  the  rent,  if  the  land- 
lord will  distrain  for  it  (gr).  And  the  sheriff  selling  the  goods 
by  bill  of  sale,  has  been  holden  a  removal,  within  the  meaning 
of  the  Act  (h).  Also,  as  the  sheriff  becomes  liable,  imme- 
diately upon  the  act  of  removal,  he  cannot  get  rid  of  that  lia- 
bility, even  by  returning  the  goods,  and  placing  them  on  the 

(d)  Lane  v.  Crockett,  7  Price,  566.         (g)  Colyer  v.  Speer,  2  Brod.  &  B. 
S.  P.  Per  i'owys,  J.  in  Palgrave  v.     67. 

Windham,  1  Str.  214.  (ft)  Barnes,  211.    See  WTiarton 

(e)  Riseley  v.  Ryle,  10  Mees.  &     et  al.  v.  Naylor  et  al.,  17  Law  J. 
W.  101.  278,  qb. 

(/)  Eule  PI.  H.  1853,  a.  16. 
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demised  premises,  as  they  were  before  (i}.  As  to  the  owner- 
ship of  the  goods,  it  matters  not  whether  they  are  the  goods  of 
the  tenant,  or  the  goods  of  a  stranger  (k),  provided  they  were 
goods  upon  which  the  landlord  might  have  distrained. 

2.  That  the  defendant  has  not  paid  the  rent. 

3.  The  damages.     And  for  this  purpose  it  will  seemingly  be 
necessary  to  show  what  rent  was  due,  even  although  the  state- 
ment of  that  in  the  inducement  be  not  traversed.     But  it  is 
sufficient  to  prove  an  occupation  by  the  tenant  for  the  time 
claimed  ;  and  it  lies  upon  the  defendant  to  show  a  payment  of 
the  rent  for  any  part  of  that  time  (I). 


General  Traverses. 

And  for  a  farther  plea  in  this  above-mentioned,  as  tenant  thereof 

behalf,  the  defendant  says  that  the  to  the  plaintiff],  in  manner  and  form 

said  £.  F.  did  not  [hold,  use,  occupy  as  the  plaintiff  has  in  that  behalf 

or  enjoy  the  messuage  or  the  appur-  alleged. 
in  the  said    declaration 


In  like  manner,  the  other  parts  of  the  inducement  may  be 
traversed. 

Evidence. 

1.  If  the  tenancy  be  traversed,  the  plaintiff  must  prove  it,  in 
the  same  manner  as  in  an  action  for  use  and  occupation  (m) ; 
or  in  debt  or  covenant  for  rent  (n).     And  it  must  appear  that 
the  premises  were  holden  at  a  rent  certain,  for  which  the 
plaintiff  might  by  law  distrain  (0). 

2.  If  the  fact  of  the  rent  being  due,  be  traversed,  the  plaintiff 
must  prove  it ;  and  he  may  call  the  tenant  himself  as  a  witness 
for  that  purpose  (p).     However  it  will  be  sufficient  for  him  in 
the  first  instance,  to  prove  the  occupation  of  the  tenant  for  the 
time  the  rent  is  claimed ;  and  it  will  then  be  for  the  defendant 
to  prove  payment  of  the  whole  or  any  part  of  it  (q).     So,  if 
by  the  terms  of  the  demise,  tin-  landlonl  !>.•  entitled  to  fore- 
hand rent,  the  sheriff  will  I,.-  !:.iV-  for  it  in  this  action  (r). 
But  he  is  liable  only  to  one  year's  rent,  although  there  be 
several  executions  («);  and  only  for  the  rent  due  at  thn  time 


i;tn*  v.  Orodbtt,  7   Price,        (0)  fitoby  v.  Rylc,  11  Meet,  it 

5<».  W.  10.    And  Me  ante,  p.  1 19. 
(*)  Portttr  T.  Cook**,  \  Q.  B.         (p)  See  Thurgood  v.  JMtffcerrf**, 

410.  7  11,.,-.  4'JH. 

(I)  Herri**  v.  Barry,  7  Price,         (q)  Ilarrnon  T.  Barry,  7  Price, 

000.  •'."'. 

(m)  SeeeMfe,  p.  169.  (r)  M. 

(n)  See  antf,  pp.  160.  164.  •  >d  v.  Saxby,  «  Sir.  1084. 
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of  the  seizure,  and  not  for  rent  which  accrued  afterwards  and 
whilst  the  sheriff  remained  in  possession  (t).  But  the  land- 
lord is  entitled  to  a  full  year's  rent,  if  that  be  due  at  the  time 
{  of  the  seizure,  although  he  may  have  been  used  to  remit  some 
portion  of  it  upon  previous  occasions  (u] . 

3.  If  the  defendant  traverse  the  taking  of  the  goods  by 
virtue  or  under  pretence  of  the  fieri  facias,  the  plaintiff  will 
have  to  prove  it.  The  writ,  if  returned,  may  be  proved  by  an 
office  copy,  and  the  return  will  be  good  evidence  of  the  taking. 
But  if  the  writ  be  not  returned,  then  the  plaintiff  must  give 
the  defendant  notice  to  produce  it  at  the  trial ;  and  if  it  be  not 
produced,  the  warrant  will  be  good  secondary  evidence  of  it, 
or  the  officer  who  executed  it  may  give  such  evidence.  To 
connect  the  officer  with  the  sheriff,  also,  the  warrant  must  be 
produced  and  proved,  and  evidence  given,  either  by  the  officer 
or  some  other  person,  that  the  seizure  was  by  him.  Where 
the  seizure  was  not  traversed,  it  was  holden  to  be  unnecessary 
to  produce  the  warrant  in  order  to  prove  the  connection 
between  the  defendant  and  the  officer  seizing,  for  that  was 
sufficiently  confessed  (v).  And  it  is  little  matter  whether  the 
goods  seized  and  removed  were  the  property  of  the  tenant  or  a 
stranger  (MJ)  ;  for  in  either  case,  the  landlord  might  have  dis- 
trained and  is  deprived  of  the  distress  by  the  removal.  Care 
must  be  taken  that  there  is  no  variance  between  the  writ  set 
out,  and  the  writ  or  copy  produced  in  evidence.  Where  the 
writ  set  out  was  stated  to  be  returnable  "  before  the  King 
himself,"  and  a  writ,  issued  from  the  Common  Pleas,  was 
given  in  evidence,  the  court  held  the  variance  fatal  (ar). 


Special  Pleas. 

The  defendant  may  plead  specially,  any  defence  which  con- 
fesses the  cause  of  action.  The  sheriff  it  seems  may  show,  by 
special  plea,  that  the  tenant  was  a  bankrupt  at  the  time  of  the 
seizure,  and  that  the  goods  on  the  premises  were  vested  in  the 
assignees  or  provisional  assignee,  and  that  he  was  afterwards 
obliged  to  pay  over  the  whole  produce  of  the  sale  to  the 
assignees ;  for  being  in  the  custody  of  the  law,  the  landlord 
could  not  distrain  upon  them,  but  he  must  apply  for  this  year's 
rent  under  the  provision  upon  that  subject  in  the  statute  of 
bankrupts  (y). 

(0  Hoskinsv.  Knight,  1  M.  &  S.  (TV)  Forster  v.  Cookson,  1  Q.  B. 

245.  Hodgson  v.  Gascoigne,  5  B.  &  419. 

A.  88.  Gn-Ulim  v.  Barker,  1  Price,  (x)  Sheldon  v.  Whitaker,  4B.& 

274.  C.  657. 

(«)  Williams  v.  Lervsey,  8  Bing.  (y)  See  Lee  v.  Lopes,  15  East, 

28.  280. 

(t>)  Reed  v.  Thoyts,  6  Mees.  &  W. 
4]  2. 
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If  the  execution  be  at  the  suit  of  the  landlord  himself,  the 
case  is  not  within  the  meaning  of  the  statute  (z) ;  and  if  this 
appear  upon  the  lace  of  the  declaration,  the  defendant  may 
demur ;  if  it  do  not,  he  may  plead  the  matter  specially  in 
bar. 

So,  where,  upon  the  goods  of  a  tenant  being  taken  in  execu- 
tion, an  agent  of  the  landlord  consented  to  the  goods  being 
sold,  upon  recoivinir  from  the  sheriff's  officer  an  undertaking  to 
pay  him  the  year's  rent :  it  was  holden  that  the  landlord, 
under  these  circumstances,  could  not  afterwards  maintain  this 
action  against  the  sheriff,  although  the  officer  did  not  pay  the 
rent,  and  although  the  undertaking  was  void  by  the  Statute  of 
Frauds,  as  not  showing  a  consideration  on  the  face  of  it  (a). 
And  the  same  matter  might  now  be  made  the  subject  of  a 
special  plea. 

Verdict. 

The  plaintiff,  if  he  have  a  verdict,  is  entitled  to  damages,  to 
the  amount  of  the  rent  proved  to  be  in  arrear  at  the  time  of 
the  seizure,  not  exceeding  a  year's  rent.  It  is  the  duty  of  the 
sheriff,  in  the  first  place,  to  levy  the  rent,  and  then  the  amount 
indorsed  upon  the  writ ;  and  upon  the  removal  of  the  goods, 
he  fa  liable  to  the  landlord  for  the  full  amount  of  the  rent, 
although  he  leave  upon  tin-  premises  goods  sufficient  to  satisfy 
a  part,  or  even  the  whole,  of  the  rent  claimed  (b).  Ther 
in  practice,  if  the  goods  be  not  sufficient  to  realize  more  than 
the  amount  of  the  year's  rent,  the  sheriff  usually  withdraws 
from  the  possession  ;  lor  if  he  remove  the  goods,  and  they  sell 
for  lees  than  the  rent,  the  court,  in  an  action  against  the' 
sheriff  on  this  statute,  will  not  stay  the  proceedings,  upon  hi- 
paying  over,  or  paying  into  court,  the  proceeds  of  the  sale  (c). 


rilAI'TKIl  IV. 
Action  against  Surrtiei  or  Pledge*  in 

what  ctue*.]  We  h*?e  seen,  nut,-.  p.  -JKI,  •_>}].  that  in 
every  replevin  of  a  distress  for  ri-nt,tlie  si.  .riff  or  otl.rr  officer 
replev  •  ••  he  make  deliverance  of  the  distress,  shall, 

in  his  own  name,  take  from   tin-  plaintiff  and  two  re.spn- 

<*)  Tajrtor  v.  Istnyon,  0  Bin*         (b)  Colytr  v.  Speer,  9  Brod.  fc  B. 


(a)  Xrffeny  T.  Wood,  I  Gtmp.        (c)  Foitrr  r.  /Mr,,,,,  ] 

Co/rerf  T.  JoUfft,  2  B.  *  Ad.  418. 
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persons  as  sureties,  a  bond  in  double  the  value  of  the  goods 
distrained,  and  conditioned  for  prosecuting  the  suit  with  effect 
and  without  delay,  and  for  duly  returning  the  goods  distrained 
in  case  a  return  shall  be  awarded  (a). 

There  are  three  things,  therefore,  which  the  tenant  is 
bound  by  his  bond  to  do : — to  prosecute  his  replevin  suit 
without  delay, — to  prosecute  it  with  effect, — and  to  make  a 
return,  if  a  return  shall  be  awarded ;  and  a  breach  of  the 
bond  in  any  of  these  respects,  will  subject  the  tenant  and  his 
sureties  to  an  action  upon  it.  As  to  the  time  of  commencing 
the  replevin  suit,  the  condition  of  the  bond  requires  the  tenant 
to  appear  at  the  next  county  court,  to  be  holden  at  a  time  and 
place  therein  mentioned,  and  then  and  there  to  prosecute  his 
suit  with  effect  and  without  delay.  And  if  therefore  he  do  not 
appear  at  the  next  county  court,  and  there  levy  his  plaint,  the 
bond  may  immediately  be  put  in  suit  (&).  So,  allowing  two 
years  to  elapse,  without  proceeding,  is  a  breach  of  the  con- 
dition of  the  bond,  to  prosecute  the  suit  without  delay ;  and 
the  obligee  may  recover  for  such  breach,  although  judgment 
of  non.  pros,  have  not  been  signed  in  the  county  court  (c). 

The  condition  to  prosecute  the  suit  "  with  effect,"  means,  to 
prosecute  it  to  a  successful  termination  (d) ;  and  therefore, 
where  the  plaint  is  removed  into  the  court  above,  and  the 
plaintiff  is  non-pros'd  for  want  of  a  plea  in  bar,  the  defendant 
may  immediately  put  the  bond  in  suit,  without  suing  out  or 
executing  a  writ  of  inquiry  under  stat.  17  C.  2,  c.  7,  or  suing 
out  a  writ  de  retorno  habendo  (e\  So,  if  the  plaintiff  fail  at 
the  trial,  the  defendant  may  put  the  bond  in  suit,  although  he 
have  elected  to  proceed  upon  stat.  17  C.  2,  c.  7,  and  have 
had  his  damages  assessed  ;  for  he  is  not  confined  to  his  exe- 
cution under  that  statute  (/). 

Bond.]  The  following  is  the  form  of  the  replevin  bond  : — 

Know  all  men  by  these  presents,  or  assigns ;  for  which  payment  well 

that  we,  G.H.,of ,  A.B.of ,  and  truly  to  be  made,  we  bind  our- 

and  C.  D.,  of ,  are  jointly  and  selves  and  each  and  every  of  us  in 

severally  held  and  firmly  bound  to  the  whole,  our  and  each  and  every 

T.  W.  esquire,  sheriff  of  the  county  of  our  heirs,  executors  and  adminis- 

of ,  in  the  sum  of  £ of  law-  trators,  firmly  by  these    presents. 

fill  money  of  the  United  Kingdom  Sealed  with  our  seals.      Dated,  &c. 

of  Great  Britain  and  Ireland,  to  be  The  condition  of  this  obligation 

paid  to  the  said  sheriff  or  his  certain  is  such,  that  if  the  above  bounden 

attorney,  executors,  administrators,  G.  H.  do  appear  at  the  next  county 


(a)  11  G.  2,  c.  19,  s.  23.  C.   284.     Jackson  v.   Hanson,    8 

(&)  See  Warton  v.  Blacknell,  13  Mees.  &  W.  477. 

Law  J.  112,  ex.    Dias  v.  Freeman,  (e)  Waterman  v.   Yea,  2   Wils. 

5  T.  R.  195.  41.     Tumor  v.  Turner,  2  Brod.  & 

(c)  Axford  v.  Perrett,  4  Bing.  B.  107. 

586.  (/)  Perreau  v.  Beavan,  5  B.  & 

(d)  Perreau  v.  Beavan,  5  B.  &  C.  284. 
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court,  to  be  holdcn  for  the  county  said  T.  W.,  sheriff  as  aforesaid,  his 

of  -  ,  at  -  in  the  said  county,  un.lrr-sli.'rifT,  deputy  and   bailiffs, 

on  --   next   and   prosecute  his  touching  and  concerning  the  reple- 

soit  with  effect  and  without  delay  vying  and  di-li  very  of  the  said  goods 

against  J.  S.,  for  the  taking  and  and  chattels,  and  also  from   and 

:   of  his  cattle,  against  all  actions,  suits,  damages, 

goods  and  chattels,  to  wit,  [here  losses,  costs  and  charges  that  may 

enumerate  the  good*  distrained,]  arise  or  happen  unto  the  said  T.  W. 

and  to  make  return  of  the  said  in  consequence  or  by  means  thereof: 

cattle,  goods  and  chattels,  if  a  return  that  then  this  obligation  shall  be 

thereof  shall  be  adjudged  ;  and  if  void  and  of  none  effect,  or  else  to  be 

the  said  G.  11.  shall  well  and  truly  and  remain  in  full  force  and  virtue. 

keep  harmless  and  indemnified  the  Sealed,  &c. 

In  the  common  forms  of  a  replevin  bond,  the  words  "  then 
and  there  "  are  introduced  before  the  words  "  prosecute  his 
suit  with  effect,"  which  seemingly  binds  the  tenant  to  prose- 
cute his  suit  with  effect  at  the  next  county  court,  which  may 
be  impossible,  and  to  prosecute  it  with  effect  in  the  county 
court,  which  may  be  impossible  also,  as  it  may  be  removed 
into  a  superior  court,  when  the  proceedings  in  the  county  court 
will  of  course  be  at  an  end.  In  Jackson  v.  Hanson  et  al. 
8  Meet,  k  W.  477,  Parke,  B.,  observed  upon  this,  and  said, 
that  the  words  "then  and  there  "  ought  to  be  omitted,  to  make 
the  condition  of  the  bond  conformable  with  the  statute.  On 
this  account,  and  because  these  words  are  often  exceedingly 
embarrassing  in  pleading,  I  have  omitted  them  in  the  -\t>-  ve 
form.  But  condition  of  the  oriinav  torm 

of  a  replevin  N>nd,  the  tenant  is  bound  to  appear  at  tb.  next 
county  court,  and  "  then  and  there  "  prosecute  his  suit  with 
effect  and  without  delay,  yet  if  the  plaint  be  removed  into  a 
superior  court,  and  the  tenant  there  fail  to  prosecute  the  suit 
with  effect  and  without  delay,  he  will  be  equally  guilty  of  a 
breach  of  the  bond,  and  he  and  his  sureties  may  be  sued 
U  (g). 

Where  a  replevin  bond  was  made  to  one  of  the  sheriffs  of 
London,  and  assigned  by  him  to  the  landlord,  it  was  holden  on 
demurrer  that  as  nothing  appeared  to  show  that  one  sheriff 
might  not  grant  replevin,  the  bond  and  assignment  were 
good  (A). 

Abo  a  bond  conditioned  to  prosecute  the  suit  with  effect, 
(omitting  the  words  "  and  without  delay,")  and  to  indemnify 
the  sheriff,  has  been  holden  good,  and  may  be  assigned  («). 


Auufnn^nt.]  By  stat  11  O.  2.  c.  10,  s.  23,  after  directing 
the  sheriff,  or  other  officer  granting  replevins,  to  take  a  replevin 
bond,  It  it  enacted  that  "such  sheriff  or  other  officer  as  afore- 


(9)  OKimmv.Holbrook,  1  B.Jc         (i)  Dunbar  r.  Dunn,  10  I'riM, 
P.  410.  64. 

(*)  THompten  v.  Fardm,  1  Man. 
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said  taking  any  such  bond,  shall,  at  the  request  and  costs  of  the 
avowant  or  person  making  conuzance,  assign  such  a  bond  to 
the  avowant  or  person  aforesaid,  by  indorsing  the  same,  and 
attesting  it  under  his  hand  and  seal,  in  the  presence  of  two  or 
more  credible  witnesses ;  which  maybe  done  without  any  stamp, 
provided  the  assignment  so  indorsed  be  duly  stamped  before 
any  action  brought  thereupon ;  and  if  the  bond  so  taken  and 
assigned  be  forfeited,  the  avowant  or  person  making  cogni- 
zance may  bring  an  action  and  recover  thereupon  in  his 
own  name." 

If  the  replevin  suit  be  against  the  landlord  alone,  who  avows 
the  taking,  he  of  course  is  alone  entitled  to  the  assignment. 
So,  if  the  replevin  suit  be  against  the  bailiff  alone,  who  makes 
cognizance,  he  alone  is  entitled  to  it.  But  if  the  replevin  suit 
be  against  both,  the  bond  may  be  assigned  to  both,  and  they 
may  jointly  sue  upon  it  (A) ;  or  it  may  be  assigned  to  the 
avowant  alone,  and  he  may  bring  an  action  upon  it,  without 
joining  the  person  making  cognizance  (I).  The  assignment, 
it  should  seem,  may  be  taken  at  any  time,  in  the  same  manner 
as  formerly  in  the  case  of  a  bail  bond  ;  but  no  action  can  be 
brought  upon  it,  until  after  the  tenant  or  party  replevying  have 
been  guilty  of  some  breach  of  the  condition  (m).  The  follow- 
ing is  the  usual  form  of  the  assignment : — 

Know  all  men  by  these  presents,  pursuant  to  the  statute  in  such  case 

that  I,  T.  W.,  esquire,  sheriff  of  the  made    and    provided.    In  witness 

county  of ,  have,'at"the  request,  whereof  I  have  hereunto   set   my 

of  the  within  named  J.S.,  the  avow-     hand  and  seal  of  office,  this 

ant  [or  person  making  cognizance]     day  of ,  18 — . 

in  this  cause,  assigned  over  this  re-  Sealed,  &c. 
plevin  bond  unto  him  the  said  J.S., 

Declaration.']  The  following  may  be  the  form  of  the  de- 
claration : — 

In  the  Queen  s  Bench.  for  a  certain  sum  of  money  then 

The day  of ,  A.D.  18 — .  due  to  the  said  J.  S.  for  rent ;  And 

Middlesex,    to  wit:    J.  S.,    the  the  said  goods  and  chattels  being 

plaintiff  in  this  suit,  and  assignee  so  distrained,  the  said  G.  H.  after- 

of  T.  W.  esquire,  sheriff  of   the  wards,   and   within   the   space   of 

county  of  ,  according  to   the  five  days  then  next  ensuing,  to  wit, 

form  of  the  statute   in  such  case  on aforesaid,  made  his  plaint 

made  and  provided,  by  E.  F.,  his  at-  to  the  said  T.  W.,  then  being  sheriff 

torney,  sues  C.  D.,  the  defendant  in  of  the  county  of ,  out  of  the 

this  suit:  For  that  heretofore,  to  county   court   of  the  said  sheriff, 

wit,  on  ,  the  said  J.   S.  dis-  of  the  taking  and  unjustly  detain- 

trained  the  goods  and  chattels  of  ing  of  the  said  goods  and  chattels 

one  G.H.,  hereinafter  mentioned,  of  the  said  G,  H.  by  the  said  J.  S., 


(&)  Phillips  et  al.  v.  Price,  3  M.         (m)  See  Seal  v.  Phillips,  3  Price, 
&  S.  180.  17.    Anon.  5  Taunt.  776. 

(1)  Archer  v.  Dudley,  1  B.  &  P. 
381,  n. 
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»nd  then  prayed  the  said  sheriff 
that  the  said  goods  and  chart.  Is 
might  be  forthwith  reph-vied  by  the 
said  sheriff,  and  delivered  to  the 
Mid  (; .  II . :  A  nd  thereupon  the  said 

county  of .  .lid  Utke  from  the 

,  the  said  de- 
fendant, and  one  A.  B.,  as  two  re- 
sponsible sureties,  a  bond  in  double 
the  value  of  the  said  goods  and 
chattels,  so  distrained  as  aforesaid. 
(the  value  of  the  said  goods  and 
chattels  having  been  on  that  oc- 
casion rirvt  asr,Tt.:iiir(!  t.y  tii--  ,,:itli 
of  a  credible  witness,  duly  sworn, 
according  to  the  form  of  the  statute 
in  snch  case  made  and  provided ) : 
And  the  said  A.  K.  and  the  said  de- 
fendant and  C.  I»  "D  the  said , 

by  their  certain  writing  obligatory, 
sealed  with  th.-ir  respective  seals, 
the  date  whereof  is  the  day  and 
year  hut  aforesaid,  did  jointly  and 
severally  acknowledge  themselves 
to  be  held  and  firmly  bound  unto  the 
amid  T.  W.,  so  being  sheriff  of  the 

said  county  of ,  in  the  sum  of 

£ ,  to  be  paid  to  the  said  sh. -riff 

or  his  assigns,  when  he  the  said 
A.  B.  and  the  said  defendant  and 
-honld   be  thereunto   after- 
wards requested,  with  a  < 

written,  that  if  the  said 
Id  appear  at  the  then 
.o,,rt  tobi  boUai  tor 


—  .at  -  in  the  said 
•  then  nexUnd  should 
his  suit  with  .  • 
irtUwBt  delay,  against  the  said  J.S., 
tor  the  taking  and  unjustly  detain- 
ing of  certain  cattle,  goods  and 
chattel*  in  the  said  < 
toned,  and  should  make  n  -turn 
thereof,  If  a  return  should  be  ad- 
lodged,  and  should  w.-ll  nn.l  truly 


plevied  and  made  deliverance  of  the 
said  goods  and  chattels  to  the  said 
ronliiiu'  t<>  the  duty  of  his 
said  i.tVu-e:  Ami  afterwards,  to  wit, 
at  the  then  next  county  court  for 

,  holden  at ,  on the  said 

(i.  11.  did  appear,  and  then  in  the 
same  court,  without  the  writ  of  our 
said  lady  the  ijtiecn.  levied  his  plain  t 
against  the  said  .1.  S..  for  the  taking 
and  unjustly  detaining  of  the  said 
cattle,  pxxls  and  chattels  of  the  said 
t..  II..  ami  tli. •?!  found  pledges  as 
well  for  prosecuting  his  said  plaint, 
as  for  returning  the  said  goods  and 
chattels,  if  return  thereof  should  be 
adjudged,  to  wit,  the  said  defendant 
and  the  said  A.  B.;  which  said 

plaint  afterwards,  to  wit,  on  , 

was  duly  removed  at  the  instance 
of  the  said  J.  S.,  from  and  out  of 
the  said  county  court,  into  the 
court  of  our  said  lady  the  Queen 
before  the  Queen  herself,  by  virtue 
of  her  said  Majesty's  writ  of  ccr- 
tiorari.  And  thereupon  the  said 

G.  H.  afterwards,  to  wit,  on , 

in  the  court  of  our  said  lady  the 
Queen,  before  the  Queen  herself, 

by    .    his    attorney,     declared 

against  the  said  .1.  S.  "in  tin-  said 
taking  and  unjustly  detain- 
ing his  goods  and  chattels,  and  by 

i    declaration    lie    the    said 

<;   H..  by  the  said ,his  attorney, 

complained  that  the  said  J.  8.  on 
aforesaid,  in  a  certain  dwelling- 
house  in  the  parish  of ,  in  the 

county  of ,  took  the  goods  and 

chattels  following,  to  wit,  [here 
lit  good*  at  in  the  declar- 
Ukfthem  unjustly  detained 


k--p  hH 

•rid  s 


sheriff  of 


^,,ri:T.d.i.-Itv.:ln,!t..1 
and  concerning  the  r 

d,liv,rv   of  B    MM 


ir.  ties  and  pledges,  &c. ; 

And  afterwards,  to  wit,  on ,  in 

the  said  court  of  .,nr  said  lady  tin- 
Queen,   before   the   Qin  >  n    )i<  rself, 
the  said    .1.   S.   well    i,v..w,-d    thn 
taking  of  the  said  goods  and  .hat 
tels  in  the  said  declaration 
tioned,  In  the  said  d 
In    which,    &r.    and    iustly,  &c., 
because  he  said  that  one  N    • 
t  all  actions,  suit*,  damages,     a  long  spaoe  of  time,  to  wit,  t 
costs  and  ehargea  that  might    tpace  of   —   next  before,  and 

r  happen  unto  him  the  said     ending  on  ,  and  from  thence 

...d   at  the   > 

.themtldi 


rtflrtS 


nr:  .-  •  >   ,;•;..!, 
T.  W_  in 


or  l.y  mean. 

..!h;-.,r,,.n 

WM  to  be  rotd  and  of  none  effMt. 


afterward*,  t 
Ml  year  last  aAwtwaid, 

atth.-  |.r»j.-r,,f  tl,.-  '  aid  « ..  II  .  re 


mage  or  dwelling-hous*,  in 

th    the    appurtenances    an 

VMM  ai  ..  -  rtala  AealM  th.-n-ir 
at  and  under  the  yearly  rent  of 
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£ ,  payable  on,  &c.,   in   every 

year,  and  because  £ ,  part  of 

the  said  sum  of  £ of  the  rent 

aforesaid,  for  the  space  of  — 
ending  on,  &c.,  as  aforesaid,  and 
from  thence  until  and  at  the  said 
time,  when,  &c.,  was  due  and  in 
arrear  from  the  said  N.  P.  to  the 
said  J.  S.,  the  said  J.  S.  well  avowed 
the  taking  of  the  said  goods  and 
chattels  in  the  said  declaration 
mentioned  in'the  said  messuage  or 
dwelling-house,  and  justly,  &c.,  as 
for  and  in  the  name  of  a  distress 

for  the  said  sum  of  £ ,  so  due 

and    in    arrear  as    aforesaid,  and 

which  said  sum  of  £ so  due  and 

in  arrear  to  the  said  J.  S.  then  still 
remained  wholly  due  and  unpaid. 
And  such  proceedings  were  there- 
upon had  in  the  said  plea,  in  the 
said  court  of  our  said  lady  the 
Queen,  before  the  Queen  herself 
aforesaid,  that  afterwards,  to  wit, 

on  ,  in  the  said  court   of  our 

said  lady  the  Queen,  before  the 
Queen  herself,  it  was  considered  and 
adjudged  in  and  by  the  same  court, 
that  [the  said  G.  H.  should  take  no- 
thing by  his  said  plaint,  but  that  he 
and  his  pledges  to  prosecute  should 
be  in  mercy,  &c.,  and  that  the  said 
J.  S.  should  have  a  return  of  the 
said  goods  and  chattels ;  as  by  the 
record  and  proceedings  thereof  now 
remaining  in  the  said  court  of  our 
said  lady  the  Queen,  before  the 


Queen  herself,  more  fully  appears]. 
And  the  said  J.  S.  in  fact  further 
saith,  that  the  said  G.  H.  did  not 
make  a  return  of  the  said  goods 
and  chattels,  or  any  part  thereof, 
according  to  the  form  and  effect  of 
the  said  writing  obligatory,  but 
hath  hitherto  wholly  neglected  and 
refused,  and  still  wholly  neglects 
and  refuses  so  to  do.  Whereby  the 
said  writing  obligatory  became  for- 
feited to  the  said  T.  W.,  so  being 

sheriff  of  the  said  county  of as 

aforesaid.  And  the  same  being  so 
forfeited  as  aforesaid,  the  said 

sheriff  afterwards,  to  wit,  on  , 

at  the  request  and  costs  of  the  said 
J.  S.,  by  an  indorsement  on  the 
said  writing  obligatory,  duly  made 
and  attested,  in  the  presence  of  and 
attested  by  two  credible  witnesses, 
and  sealed  with  the  seal  of  office  of 

sheriff  of  the  said  county  of , 

assigned  the  said  writing  obligatory 
to  him  the  said  J.  S.,  according  to 
the  form  of  the  statute  in  such 
case  made  and  provided ;  By  means 
whereof,  and  by  force  of  the  statute 
in  such  case  made  and  provided,  an 
action  hath  accrued  to  the  plaintiff, 
as  assignee  of  the  said  T.  W.,  so 
being  sheriff  of  the  said  county 

of ,  as  aforesaid,  to  demand  and 

have  of  and  from  the  said  defendant 

the  said  sum  of  £ .    And  the 

plaintiff  claims  £ . 


The  action  may  be  brought  in  one  of  the  superior  courts, 
although  the  replevin  suit  have  never  been  removed  out  of 
the  county  court  (n).  And  if  it  have  been  removed,  the  action 
on  the  bond  is  not  necessarilly  to  be  brought  in  that  court 
into  which  it  has  been  removed,  but  the  plaintiff  may  bring  it 
in  any  other  of  the  superior  courts  at  his  option  (0). 

In  stating  the  distress,  it  is  not  necessary  to  enumerate  the 
goods  distrained  ;  and  if  it  state  that  the  sheriff  took  the  bond 
in  double  the  value,  conditioned  for  prosecuting,  &c.,  and  for 
making  return  of"  the  goods  in  the  condition  mentioned,  and 
thereupon  the  sheriff  replevied  the  same,"  this  shows  suf- 
ficiently that  the  bond  was  conditioned  for  the  return  of  the 
goods  distrained  ( p}.  So,  where  the  declaration,  at  the  suit 


(n)  Diag  v.  Freeman,  5  T.  R.         (p}  Phillip*  et  al.  v.  Price,  3  M. 
195.  &  S.  180. 

(o)  Wilson  v.  Hartley,  7  Dowl. 
461. 
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of  both  the  avowant  aud  party  making  cognizance,  stated  that 
tlu-y  made  the  distress  jointly  for  rent  due  to  the  former:  this 
was  holden  to  mean  that  they  distrained  in  the  respective 
characters  of  landlord  and  agent  (q). 

Where  the  declaration  stated  that  the  bond  had  been  taken 
by  one  of  the  sheriffs  of  London,  and  by  him  assigned  to  the 
plaintiff,  the  court  held  that  as  nothing  appeared  to  show  that 
one  sheriff  might  not  grant  replevin,  the  bond  and  assignment 
were  good  (r). 

In  alleging  the  breach  of  the  condition,  it  is  not  objection- 
able to  say,  that  the  tenant  did  not  prosecute  his  suit  with 
effect,  and  did  not  make  a  return, — it  is  not  bad  for  duplicity, 
— and  the  defendant  must  answer  both  breaches  ;  but  if  he 
made  a  return,  it  i>-  immaterial  whether  he  prosecuted  his  suit 
with  effect  or  not ;  and  if  he  prosecuted  his  suit  with  effect, 
be  need  not  make  a  return  (s).  A  statement  of  a  breach  of 
any  part  of  the  condition,  however,  as  by  averring  that  he  did 
not  prosecute  with  effect,  or  without  delay,  or  that  he  did  not 
make  a  return,  or  did  not  indemnify  the  sheriff,  will  singly  be 
sufficient  to  support  the  action  (t).  But  where  the  breach 
was,  that  although  the  distrainee  did  appear  in  the  county 
court  and  ;>luint,  \\hieh  plaint,  at  his  instance, 

was  afterwards  removed  into  the  court  of  Common  Pleas  by 
writ  of  re.  fa.  to.,  yet  that  the  distrainee  did  not  appear  in  the 
court  of  Common  Pleas  at  the  return  of  the  re.  fa.  lo.,  and  did 
not  then  and  there,  or  at  any  other  time,  prosecute  the  suit 
with  effect,  although  a  reasonable  time  had  elapsed ;  to  which 
there  was  a  plea  that,  after  the  removal  of  the  suit,  and  before 
the  return  of  the  re.  fa.  lo.,  tin-  di>trainee  died,  whereby  the 
•ait  had  abated;  and  to  this  the  plaintiff  replied,  that  the 
distrainee  i  liilst  the  plaint  was  proceeding  in 

the  county  court,  sued  out  the  re.  fa.  lo.,  and  thereby  delayed 
the  rait ;  the  court  h»;ld  that  the  record  altogether  showed  no 
breach  of  the  condition,  and  two  of  the  judges  held  that  the 
replication  was  a  departure  (;/). 

The  bond  being  joint  and  several,  the  sheriff  or  assignee  may 
bring  one  action  against  all,  or  may  sue  any  one  of  the  parties 
separately  (0).  But  where  he  brought  separate  actions  against 
the  principal  and  each  of  the  sureties,  the  court  of  Common 
Plea*  made  a  m  -  proceedings  in  all  the  actions 

•bonld  be  stayed,  on  payment  of  the  rent  and  costs  ;  and  that 
If  such  payment  should  not  be  made,  then  that  the  first  of  the 


(«) 

ic.  >. 


)  PUUipt  tt  ml.  ».  Prtor,  3  If.         «)  Dtmtar  T.  Dunn,  10 

.  I  •»".  54. 

Thampttn  T.  Farden,  I  Mao.         (  H  )  HorrU  T.  MatOuwt  tt  al 

ag.  li.wi. 
rUUipt  tt  al.t.  Price,  1  M.         (e)  WiUon  T.  Hobday,  4  M.  fc  8. 

IK  8.  lao.  UK. 


262  Action  on  Replevin  Bond. 

actions  should  be  proceeded  with,  and  the  defendants  in  the 
other  two  actions  be  bound  by  the  event  of  the  n'rst  action  (&). 

General  issue.']  The  general  issue  is  non  estfactum ;  under 
which  the  only  question  will  be,  whether  the  defendant  ex- 
ecuted the  bond  ;  and  this  the  plaintiff  must  prove.  The  de- 
fendant, on  the  other  hand,  may  take  advantage  of  any  variance 
between  the  bond  and  the  statement  of  it  in  the  declaration  (c). 
But  this  is  not  of  much  use,  as  the  judge  has  the  power  in 
such  a  case  to  order  the  record  to  be  amended,  to  make  it 
conformable  with  the  bond. 

,  General  traverses.]  The  defendant  may,  it  seems,  traverse 
the  distress,  the  application  to  the  sheriff  to  replevy,  the  re- 
plevin, the  removal  of  the  plaint,  the  avowry  in  the  court  above, 
;  the  judgment,  and  the  assignment  of  the  bond.  But  where 
;  these  things  can  be  proved,  it  is  not  usual  in  practice  to  traverse 
;  them.  It  is  very  usual,  however,  to  traverse  the  breach  or 
breaches  of  the  bond  assigned  in  the  declaration ;  indeed,  this 
is  the  usual  defence  set  up  to  the  action.  If  the  breach  be, 
that  the  tenant  did  not  prosecute  his  suit  with  effect,  and  this 
be  traversed,  the  plaintiff  will  have  to  prove  that  the  tenant 
prosecuted  the  suit  to  a  termination,  but  without  success  (rf). 
If  the  breach  be,  that  the  defendant  did  not  prosecute  his  suit 
without  delay,  and  it  be  traversed,  proof  that  the  defendant 
took  no  proceedings  for  a  long  and  unreasonable  time  (two 
years),  will  support  the  breach,  although  no  judgment  of  non- 
pros, was  signed  (e).  Nor  is  it  necessary  in  any  case  to  show 
that  a  judgment  was  actually  given  against  the  plaintiff  in  the 
replevin  suit ;  if  it  be  proved  that  he  did  not  use  due  dili- 
gence, in  prosecuting  the  suit,  it  will  be  sufficient  proof  of  the 
breach  that  he  did  not  prosecute  it  without  delay  (/).  But  it 
will  be  no  breach  if  the  plaintiff  in  replevin  were  prevented 
from  proceeding  in  the  suit,  by  reason  of  the  defendant  not 
appearing  (g),  or  the  like. 

Special  pleadings.']  The  defendant  may  plead  that  he  ap- 
peared in  the  replevin  suit,  and  was  ready  to  proceed  in  it,  but 
that  the  plaintiff  prevented  him  by  not  appearing  (h) ;  or  that 
he  the  defendant  appeared  at  the  next  county  court,  and  there 
commenced  the  replevin  suit,  and  that  the  same  is  still  pend- 


(ft)  Bartlett  v, Bartlett  4  Man.  <fc  (/)  Per  Cur.  in  Harrison  et  al. 

Gr.269.  v.  Wardleet  al.,  5  B.  &  Ad.  154, 

(c)  See  Glover  v.  Coles,  1  Bing.  6.  146. 

(<£)  See  Perreau  v.  Sevan,  5  B.  (g)  Id.  Seal  r.  Phillips,  3  Price, 

&  C.  284.    Jackson  v.   Hanson,   8  17. 

Mees.    &  W.   477.      Waterman  v.  (/O  Harrison   et  al.  v.    Wardle 

Yea,  2  Wils.  41.  Turnor  v.  Turner,  et  al.,  supra  :  and  see  Seal  v.  Phil- 

3  Brod.  &  B.  107.  lips,  3  Price,  17. 

(e)  Axfordv.  Perrett,  4  Bing.  580. 
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ing  (t)  ;  to  which  the  plaintiff  may  reply,  that  the  suit  is  not 
pending,  showing  how  it  was  determined  (k),  or  may  reply, 
showing  that  the  distrainee  did  not  use  duo  diligence  in  prose- 
cuting the  suit,  although  the  same  be  not  determined  (/).  And 
where  the  defendant  pleaded  that  upon  the  replevin  suit  being 
removed  by  re.  fa.  /o.,  he  appeared  in  the  court  above,  but 
the  plaintiff  not  appearing,  he  could  not  proceed  in  the  suit  ; 
to  which  the  plaintiff  replied,  that  he  was  not  summoned  to 
appear  ;  and  the  defendant  rejoined,  by  way  of  estoppel,  that 
..riff  had  returned  to  the  re.  fa.  lo..  that  he  had  prefixed  a 
day  to  the  parties  to  appear  and  proceed  in  the  plaint  :  the 
court  held  that  although  this  was  no  estoppel,  binding  on  the 
defendant,  yet  as  the  re.  fa.  lo.,  directed  the  sheriff  to  summon 
th»-  plaintiff,  and  the  defendant  was  not  responsible  for  the 
fl.  limit  of  the  sheriff,  he  could  not  be  deemed  guilty  of  delay 
in  the  suit,  as  the  plaintiff  had  not  in  fact  appeared  (m).  But 
it  is  no  plea  to  state  that  the  distrainor  appeared  in  the  county 
court,  aud  that  the  suit  is  still  pending,  without  showing  that 
the  distrainee  also  appeared,  and  was  prosecuting  the  suit  (n). 
That  the  judgment  against  the  tenant  in  the  replevin  suit 
was  obtained  by  the  plaintiff  by  fraud,  and  in  collusion  with 
the  tenant,  would  be  a  good  plea  in  an  action  against  the  sure- 
ties in  a  replevin  bond  ;  but  tlten  it  must  be  pleaded  and  proved 
that  this  was  done  for  the  purpose  of  defrauding  the  sure- 


That  the  plaintiff  and  defendant  in  the  replevin  suit  referred 
that  suit  to  an  arbitrator,  and,  without  the  consent  or  privity 
of  the  sureties  to  the  replevin  bond,  agreed  that  the  bond 
should  stand  as  a  security  for  the  performance  of  the  award,  — 
iis  may  be  a  ground  for  an  application  to  the  equi- 
table jurisdiction  of  the  court  (  p  ),  it  is  not  a  good  plea  to  an 
action  on  tin.-  n-plfvin  bond  (q). 

Also,  it  is  no  plea,  to  say  that  the  bond,  although  purport- 
ing to  be  by  two  sureties,  was  executed  by  one  only,  namely, 
the  defendant  (r). 

An  lant  pleaded  that  the  bond  was  obtained 

fmni  him  l.y  T.  H..  in  the  name  of  the  sheriff,  nmlcr  the  colour 
and  pretence  that  be  was  deputy  in  the  >hn-itr  lur  taking  re- 
plerins,  whereas  he  had  no  such  deputation  or  author;; 
the  plea  concluded  with  a  special  traverse  of  th*  i>..i,<i  having 


(0  Bmckt+tmry  T.  Pell,  13  Ewt,  (o)  Moon  ».  Bmvmakcr,  7  Taunt. 

«fl.  07. 

(k)  Id.  Hall  tit  T.  Motmtlrphf*,  (p)  Set  Archer  ?.  Halt,  4  Bint. 

404. 

(/)  Harriton   ft  at.  T.   WardU  (  a)  Aldridgt  T.  Harprr  et  nl.t 

*f«J..6B.  fcAd.  1*4,  140.  .'.  1 18.  Moor*  r.  Ho*m*k<r. 

(M)Id.  Mipra.    AH.fcAil.  I.-.4. 

/.'ufcr  T.  Edicard*.  t  lisa.  (r)  Auttin  \.  .                    Taunt. 

.  »,3S7. 


264  Action  on  Replevin  Bond. 

been  taken  by  the  sheriff:  the  court  held  that  the  only  matter 
in  issue  was,  whether  the  sheriff  took  the  bond;  and  that 
evidence  of  T.  H.'s  acting  as  deputy  of  the  sheriff,  was  suf- 
ficient prima  facie  evidence  of  his  appointment,  and  cast  upon 
the  defendant  the  onus  of  proving  that  T.  H.  was  not  ap- 
pointed (r). 

Verdict .]  The  plaintiff  is  entitled  to  recover  the  amount  of 
his  rent,  if  that  be  less  than  the  value  of  the  goods  distrained, 
or  the  value  of  the  goods,  if  that  be  less  than  the  rent,  and 
the  costs  in  the  replevin  suit  (s] ,  to  the  extent  of  the  penalty 
of  the  replevin  bond ;  but  not  beyond  that  extent,  although 
the  plaintiff  hath  brought  separate  actions  against  the  distrainee 
and  the  sureties  (t).  And  the  court,  upon  application,  will 
stay  the  proceedings  in  the  action  or  actions  on  the  bond,  on 
payment  of  these  sums  (M).  But  the  verdict,  in  form,  is  for 
the  recovery  of  the  debt  and  one  shilling  damages. 

Staying  proceedings.']  By  stat.  11  G.  2,  c.  19,  s.  23,  "  the 
court  where  such  actions  shall  be  brought,  may,  by  a  rule  of 
the  same  court,  give  such  relief  to  the  parties  upon  such  bond, 
as  may  be  agreeable  to  justice  and  reason  ;  and  such  rule  shall 
have  the  nature  and  effect  of  a  defeazance  to  such  bond/' 

The  verdict  we  have  seen  is  for  the  debt,  that  is  to  say,  the 
penalty  of  the  bond,  which  may  or  may  not  exceed  the  sum  to 
which  the  landlord  may  be  fairly  entitled.  The  landlord  is 
entitled  to  the  value  of  the  goods  which  have  been  taken  out 
of  his  possession  by  the  replevin,  if  the  rent  due  to  him  at  the 
time  of  the  distress  amount  to  that  sum ;  but  otherwise  only 
to  the  amount  of  the  rent  so  due.  He  is  also  entitled  to  such 
costs  as  he  would  be  allowed  in  the  replevin  suit.  And  if  the 
penalty  of  the  bond  exceed  these  sums,  the  court  will  at  any 
time  relieve  the  sureties,  upon  payment  of  these  sums,  the 
costs  of  the  action  on  the  bond,  if  any,  and  the  costs  of  the 
application  (v). 

Where  an  application  was  made  to  stay  the  proceedings  in 
an  action  on  a  replevin  bond,  it  appeared  that  the  tenant,  by 
mistake,  had  omitted  to  enter  a  plaint  at  the  next  county 
court,  and  the  landlord  had  therefore  taken  an  assignment  of 
the  bond,  and  brought  an  action  apon  it ;  but  the  replevin  suit 
had  afterwards  been  commenced,  and  was  then  pending  :  the 
court,  however,  refused  to  interfere,  because  the  application 
was  made  on  behalf  of  the  principal  to  the  bond/ and  not  of  the 
sureties  (w). 

(r)  Faulkner  v.  Johnson  et  al.,  (r)  Hunt  v.  Hound,  2  Dowl.  558. 

11  Mees.  &  W.  581.  Miers  v.  Locknood,  9  Dowl.  975. 

(«)  Hunt  v.  Hound,  2  Dowl.  558.  Gingell  v.  Turnbull,  3  Bing.  N.  C. 

Ward  v.  Henley,  1  Y.  &  J.  285.  881. 

(£)  Hefford  v.  Alycr,\  Taunt.218.  (rv)  Warton    v.  Blackwell,   18 

(u)  Hunt  v.  Round,  supra.  Law  J.  1 12,  ex. 
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CHAPTER  I. 

The  Tenant'*  Remedies  against  the  Landlord  for  Breach  of 
Contract. 

SECTION  I. 
Tenant's  Remedy  for  breach  of  Covenant  generally. 

If  the  demise  were  by  deed,  and  the  lessor  be  guilty  of  a 
breach  of  any  of  the  covenants  in  it  upon  IUH  part  to  be  per- 
formed, the  leuee  may  maintain  an  action  Mt'rm.-n.ii.t  a. 
him,  to  recover  the  amount  of  the  damages  he,  the  tenant, 
may  have  thereby  enit«iiM*i.  The  only  implied  covenant  and 
the  MUftl  expreM  covenant*  upon  the  part  of  a  landlord  are, 
n 
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as  to  his  title  to  make  the  lease  in  question,  and  for  the  quiet 
enjoyment  of  the  tenant  during  the  term;  and  which  we  shall 
have  occasion  to  consider  particularly  in  the  two  next  sections  ; 
but  as  there  may  be  express  covenants  in  the  lease,  upon  the 
part  of  the  landlord,  for  other  purposes,  we  shall  here  consider, 
generally,  the  client's  remedy  for  breach  of  a  covenant  upon 
the  part  of  the  landlord,  and  which  must  be  of  course  by 
action  of  covenant. 


Declaration  in  Covenant  by  Lessee  against  Lessor. 

In  the  Queen's  Bench.  of ,  A.D., ,and  the  defendant 

The day  of ,  A.  D.  18 — .  by  the  said  deed  covenanted  *  [$c., 

Middlesex,  to  wit:    A.  B.,   the  setting  out  the  covenant  as  in  the 

plaintiff  in  this  suit,  by  E.  F.,  his  deed,  but  in  the  past  tense,  using 

attorney,  sues  C.  D.,  the  defendant  "had"  for  "have,"  "  should "  for 

in  this  suit :  For  that   the  defend-  "shall,    "  would  "for  "  will,"  and 

ant  by  deed  let  to  the  plaintiff  a  the  like;]    yet  the  plaintiff  saith 

house,  No.  401,  Piccadilly,  to  hold  that  [#c.,  here  state  the  breach :] 

for  seven  years,  from  the day  And  the  plaintiff  claims  £ . 

A  declaration  by  the  lessee  against  the  assignee  of  the  rever- 
sion, or  by  the  assignee  of  the  lessee  against  the  lessor  or 
assignee  of  the  reversion,  for  a  breach  of  any  covenant  run- 
ning with  the  land,  may  readily  be  framed  from  the  above 
form,  and  the  forms  ante,  p.  185,  189. 


Plea,  Non  est  factum. 

In  the  Queen's  Bench. 
The day  of ,  A.D.  18 — . 

C't?'  (.The  defendant,  by  G.  H.,  his  attorney,  says  that  the  alleged  deed 
£tsB-  f  is  not  his  deed. 


General  Traverse  of  a  Negative  Breach. 

And  for  a  further  plea  in  this     [$c.,  stating  the  affirmative  of  tJie 
behalf,    the  defendant  says   that     breach]. 


General  Traverse  of  an  Affirmative  Breach. 

And  for  a  further  plea  in  this  [$c.,  stating  the  negative  of  tlie 
behalf,  the  defendant  says  that  In-each}. 

Under  the  first  of  the  above  pleas,  the  plaintiff  has  merely 
to  produce  and  prove  the  execution  of  the  deed  declared  upon, 
and  to  prove  the  amount  of  the  damages,  if  those  be  unliqui- 
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dated.  And  the  defendant  on  the  other  hand  may  contest 
these  ;  or  he  may  object  to  the  deed  being  given  in  evidence 
for  want  of  a  proper  stamp  (a)  ;  or  may  object  for  variance 
between  the  deed  set  out,  and  that  given  in  evidence  (6). 

Under  the  second  plea,  the  plaintiff  must  give  some  general 
evidence  of  the  negative  in  the  breach,  and  must  prove  the 
amount  of  the  damages,  if  unliquidated.  And  the  defendant, 
on  the  other  hand,  may  prove  his  performance  of  the 
covenant. 

Under  the  last  of  the  above  pleas,  the  plaintiff  must  prove 
the  breach,  and  his  damages  if  unliquidated  ;  and  the  defend- 
ant may  give  evidence  to  the  contrary  (c). 

SECTION  II. 

The  Tenant's  Remedy  against  his  Landlord,  for  Breach  of 
Covenant  for  Title. 

In  what  cases. 

Implied  covenant.]  From  the  word  ••  ,1,  wiri  "  in  a  lease, 
the  law  implies  a  covenant  upon  the  part  of  the  landlord,  that 
at  the  fiiiit-  of  the  delivery  of  the  lease,  he  had  full  power  and 
authority  to  demi>e  the  premises  to  the  lessee  for  the  time 
and  on  the  terms  expressed  in  the  lease  (d).  If  A.  by  inden- 
ture, Ieu>p  to  «.  the  land  of  C.,  and  of  which  C.  is  seised  at 
me,  upon  which  B.  enters,  and  then  C.  re-enters,  —  B. 
•hall  have  an  action  of  covenant  upon  this  indenture,  although 
he  was  not  in  possession  by  the  lease,  but  by  the  estoppel  ;  for 
A.  is  concluded,  by  the  estoppel,  from  saying  that  the  lessee 
was  not  in  of  his  lease  (e).  So,  if  a  man  lease  to  me  the  land 
of  J.  8.,  and  of  which  J.  8.  is  seised  at  the  timr,  I  >hall  have  a 
writ  of  covenant  against  the  lessor,  before  entry  by  me  upon 
J.  8.  and  re-entry  by  him  :  for  this  being  a  covenant  in 
law,  which  is  broken  by  the  lessor,  by  his  not  being  seised 

land  at  the  time  of  tin-  flnniM-,  I  need  not  alle_ 
eviction;  —  the  word  "d«-mi>e"  imports  a  power  of   letting, 
and  it  is  not  reasonable  to  force  the  lessee  to  enter,  when  his 
entry  would  make  him  a  trespasser  (/).     \Vhere  however  the 
dembei*  by  pan.l,  tin-  law  will  not  imply  an  agreement  for 


'  ieleator  hav  tit!.-  at   the  time  of  the  ch-miM  .   the 
implied  covenant  is  holden  to  subsist  only  during  his  life,  so 

(«)  BW  a*U.  pp.  48.  48.  mrt  v. 

(»)  SM  1  Arch.  N.  P.  tod  Ed.  p.     5  B.  It  C.  609. 
•65.  ',20.    Cro.jM.7t. 

r.    MO.     Holdfr    r. 
(rf)  Holder  v.    7W 

Sk*y,  S  Chit  640.    Per         (g)  Bandy   v.     CartntrigtU,    ft 
L«w  J.  a»,  ex. 
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that  no  action  upon  it  will  lie  against  his  executors,  for  aa 
ouster  happening  after  his  death  (h).  And  therefore,  where  a 
tenant  for  life  leased  his  lands  for  fifteen  years,  without  any 
express  covenant  for  quiet  enjoyment,  and  died  before  that 
term  had  expired ;  and  the  remainderman  entered  upon  the 
lessee,  and  ousted  him  :  the  court  held  that  the  lessee  could 
not  maintain  an  action  of  covenant  against  the  executors  of 
the  tenant  for  life,  for  this  breach  of  the  implied  covenant  for 
title  or  quiet  enjoyment  (i). 

So,  if  the  ledse  contain  an  express  covenant  for  title,  or 
for  quiet  enjoyment,  this  altogether  supersedes  the  implied 
covenant  for  title  above-mentioned,  and  the  remedy  for  the 
lessee  is  confined  to  the  express  covenant  alone.  Where  a 
lease  by  deed  contained  an  express  covenant  for  quiet  enjoy- 
ment, during  the  term,  without  any  let,  hinderance  or  interrup- 
tion from  the  lessor,  his  executors,  &c.,  or  any  person  claiming 
from,  under,  or  in  trust  for  him,  but  contained  no  covenant 
for  title ;  and  the  lessee,  treating  the  word  "  demise  "  in  the 
lease,  as  raising  an  implied  covenant  for  title,  brought 
an  action  upon  the  covenant  for  quiet  enjoyment,  but 
assigned  as  a  breach  that  the  lessor,  at  the  time  of  making 
the  lease,  had  not  power  or  authority  to  grant  the  plaintiff  a 
lease  for  the  term  in  the  deed  mentioned,  by  means  whereof 
he  lost  certain  money  laid  out  in  repairs  and  impz-ovements ; 
and  to  this  there  was  a  demurrer :  for  the  defendant  it  was 
argued,  that  the  express  covenant  for  quiet  enjoyment,  quali- 
fied the  covenant  for  title  or  quiet  enjoyment  to  be  implied 
from  the  word  deniisi  in  the  lease,  and  secondly,  that  the 
breach  assigned  was  no  breach  of  the  covenant  stated,  showed 
no  eviction,  and,  for  anything  that  appeared,  the  plaintiff  had 
not  in  any  manner  been  interrupted  in  his  occupation :  for 
the  plaintiff  it  was  argued,  that  two  distinct  covenants  were  to 
be  implied  from  the  word  demisi, — a  covenant  for  title,  and  a 
covenant  for  quiet  enjoyment ;  and  that  an  express  covenant 
for  quiet  enjoyment  superseded  only  the  implied  covenant  for 
quiet  enjoyment,  but  did  not  affect  the  other  implied  covenant 
for  title ;  and  as  to  the  alleged  variance  between  the  covenant 
and  breach  in  the  declaration,  it  was  competent  to  the  plain- 
tiff either  to  set  the  matter  out  according  to  its  legal  effect, 
and  declare  upon  the  covenant  for  title,  or  to  set  it  out  as  it 
really  was,  and  let  the  covenant  be  implied  from  it : — but  the 
court  held  that,  although  where  there  are  two  express  cove- 
nants, one  for  title  and  the  other  for  quiet  enjoyment,  the  one 
does  not  qualify  or  control  the  other,  yet  an  express  covenant 

(ft)  Swan  v.  Searles,  Dy.  257  b.        (i)  Adams   v.  Gitmey  ct  al.,  6 
Bendl.  150.    Bragg  v.  Wiseman,  1      Bing.  656. 
Broxvnl.  22.    Hyde  v.    Canons  of 
Windsor,  Cro.  El.  553. 
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will  qualify  and  control  all  the  covenants  which  are  merely 
implied  from  words  in  the  lease ;  and  that  in  this  case,  the 
lessor  was  not  bound  beyond  the  terms  of  his  express  covenant 
for  quiet  enjoyment  (k).  A  writ  of  error  was  afterwards 
brought  upon  this  judgment  j  but  the  court  of  error  were  of 
the  same  opinion,  and  affirmed  the  judgment  (/). 

Express  covenant.']  The  usual  form  of  the  express  covenant 
is  thus :  that  the  lessor,  "  at  the  time  of  the  sealing  and  deli- 
very hereof,  hath  full  and  lawful  power  and  authority  to  grant 
and  demise  the  messuage  or  tenement  and  premises  hereby 
demised,  leased  or  otherwise  assured,  or  intended  so  to  be,  at, 
for  and  upon  the  rent,  term  and  conditions  hereinbefore  re- 
ferred and  contained  respecting  the  same,  and  according  to 
the  true  intent  and  meaning  of  these  presents."  And  if  in  fact 
the  lessor  had  not  at  the  time  the  title*  here  mentioned,  the 
lessee  may  maintain  an  action  against  him  upon  the  covenant, 
although  he  have  not  been  evicted,  or  hindered  or  disturbed 
in  his  occupation,  by  reason  of  the  lessor's  breach  of  it  (//<). 
And  it  is  not  deemed  to  be  superseded,  qualified  or  controlled  by 
any  express  covenant  for  quiet  enjoyment  or  the  like,  contained 
in  the  lease  (n). 


Declaration. 

Same  at  the  but  form,  ante,  p.  the  same,  [and  if  you  ttate  special 

9M,  to  tktatteriik,' and  then  thus:]  damage,   tuck  at  eviction  by  ont 

That  (at  the  time  of  the  making  of  having  titl,  ,,r  th,   //;.-,-.  it  may  be 

the  said  deed,  he  the  defendant  had  f/t'/x:    "  for  that  one  O.  H.,  «t  th« 

fan  and  lawful  power  and  authority  time  of  the  making  of  the  said  deed. 

to  grant  and  demise  the  messuage  or  and  continually  from  tln-un-  until 

teaa«iiit  and  premises  by  the  said  and  at  the  time* of  the  eviction  and 

indenture  demised,  leased,  or  other-  expulsion    h-r-innt't-r   m.  p.ti-m-ii, 

vise  assured,  or  Intended  so  to  be.  had  lawful  right  and  title  to  the  said 

at,  for  and  upon  the  rent,  term  and  demised  pr-mis-s.  :<ml  liaving  such 

conditions    therein    reserved    and  lawful  right  an.l  titl.-.  h.-  the  Kaid 

contained  respecting  the  name,  an.l  (i.  II.   M«-ivt«.f..re,    and    after    the 

according   to  the   true  int.  nt    nnd  making  ..f  th-  sai.l  ,l,-,-,l.  im.l  .luring 

meaning  of  the  said  Indenture]:  the  term  aforesaid,  to  wit,  on . 

Yet  the  plaintiff  aaith  that  at  the  entered  into  the  said   house  and 

time  of  the  making  of  the  said  deed,  premises    upon   the  possession  of 

be  the  defendant  had  not  full  or  the  plaintiff,  and  ejected,  «-v 


lawful  power  or  authority  to  grant  put  out  and  removed  the  said  pluin- 

•  iaA  ti,,  ,„.,  HJ      t  t  •»  Efffti  •  ti,.  MMMloi  th.,,,,'  .,,,,1 

meat  and  premise*  aforesaid,  for  kept  and  continued  him  the  plain- 

w   upon  the  term*  or  tiff  so  ejected,  expelled,  put  01 

i.,    tl,.    ^,,1     i,,.l.  ntMr-  (MMfS  ta  th,  IH--  hith-rt 

vl  r.-nt.,,!,,.!   r.-«|H.,.ti,,g  An.l  th-  plaintitl  rlaiin-i  £ 


(ft)  Lint  T.   OfcpftMMOM  ft  *l~4         (m)  //  -lor.   Hob.  18. 

(n)   Herman  v.  Potter,   1   Mod. 

(1)  Id.  5  Blof.  K.  C.  181.  101,  per   Hale,  0.  J.;    Prater   T. 

0*«y,S  Chit  040. 
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The  declaration  may  be  in  this  form,  whether  it  be  on  an 
implied  or  express  covenant. 

The  breach  may  be  as  general  as  the  covenant,  namely,  that 
the  defendant  had  not  full  or  lawful  power  or  authority  to 
grant  or  demise  the  premises,  &c.,  without  stating  any  eviction 
or  interruption  (c).  Where  the  declaration  stated  "  that  the 
defendant  at  the  time  of  making  the  said  indenture,  had  not 
full  power  and  lawful  authority  to  demise  the  premises,  accord- 
ing to  the  form  and  effect  of  the  said  indenture ;  "  and  after 
verdict  and  judgment  for  plaintiff,  it  was  assigned  for  error, 
that  the  plaintiff  in  his  declaration  had  not  shown  what  per- 
son had  right,  title,  estate  or  interest  in  the  demised  premises 
at  the  time  of  the  making  of  the  indenture,  by  which  it  might 
appear  to  the  court  that  the  defendant  had  not  full  power 
and  lawful  authority  to  demise  the  premises  :  but  it  was  holden 
that  the  assignment  of  the  breach  of  covenant  was  good,  the 
plaintiff  having  followed  the  words  of  the  covenant  in  the 
negative,  and  that  it  lay  more  properly  in  the  knowledge  of 
the  lessor  what  estate  he  had  in  the  land  which  he  demised, 
than  of  the  lessee  who  was  a  stranger  to  it ;  and  therefore  the 
defendant  ought  to  show  what  estate  he  had  in  the  land  at  the 
time  of  the  demise  made,  that  it  might  appear  to  the  court 
that  he  had  full  power  and  lawful  authority  to  demise  it  (rf). 
So,  where  in  covenant,  the  declaration  stated  that  the  defendant 
by  indenture  demised  to  the  plaintiff  a  messuage  and  certain 
land  in  C.  for  60  years,  and  covenanted  that  he  was  then  law- 
fully seised  in  fee  of  an  indefeasible  estate,  and  assigned  a 
breach  that  at  the  time  of  making  the  indenture  he  was  not 
lawfully  seised  in  fee ;  the  defendant  pleaded  non  est  factum-, 
and  after  verdict  for  the  plaintiff,  it  was  moved  in  arrest  of 
judgment  that  the  declaration  was  bad,  because  the  breach 
was  too  general,  not  showing  that  any  other  person  was  seised, 
nor  any  cause  why  the  defendant  was  not  seised  :  but  the  ob- 
jection was  overruled,  because  as  the  covenant  was  general,  so 
the  breach  assigned  generally  was  good,  especially  after  non  est 
factum,  which  admitted  the  breach  if  it  had  been  his  deed(e). 
So,  where  in  debt  on  bond,  defendant  demanded  oyer  of  the 
condition,  which  was  to  perform  covenants,  one  of  which  was, 
that  the  defendant  covenanted  that  he  was  seised  of  an  indefea- 
sible estate  in  fee  simple,  and  the  defendant  pleaded  covenants 
performed:  the  plaintiff  replied  that  the  defendant  was  not 
seised  of  an  indefeasible  estate  in  fee  simple  ;  and  the  defendant 
demurred  generally,  because  he  supposed  that  the  plaintiff 
ought  to  have  shown  of  what  estate  the  defendant  was  seised, 


(c)  See  Holder  v.  Taylor,  Hob.     Cro.  Jac.  304;  Co.  Ent.  116,  117; 
12,  supra.  Lancashire  v.  Glover,  2  Show.  460. 

(d)  Bradshaw's  case,  9  Co.  60  b.         («)  Miiscot  v,  Ballet,  Cro,  Jac. 
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as  in  presumption  of  law  he  had  parted  with  all  his  writings 
concerning  the  land  to  the  plaintiff,  and  the  plaintiff  therefore 
well  knew  the  title ;  and  it  was  not  like  Bradshaw's  case,  for 
there  the  covenant  was  with  the  lessee  for  years,  who  had  not 
the  writings :  but  the  court  held  that  the  breach  was  well 
assigned,  according  to  the  words  of  the  covenant,  and  judg- 
ment was  given  for  the  plaintiff  (/). 

But  if  no  special  damage  be  laid  and  proved,  the  jury,  it 
should  seem,  will  not  be  warranted  in  giving  more  than 
nominal  damages. 

Where  eviction  is  laid  as  special  damage,  it  is  not  necessary 
to  state  what  title  the  party  had  who  evicted  the  plaintiff;  it 
is  sufficient  to  say,  generally,  that  he  had  lawful  right  and 
title  (g). 

Pleadings  and  Evidence. 

The  form  of  the  plea  of  non  estfactum,  and  of  a  general 
traverse,  will  be  found  ante,  p.  266.  Under  non  estfactum, 
the  plaintiff  will  merely  have  to  prove  the  execution  of  the 
lease.  Under  a  traverse  of  the  breach,  the  plaintiff  will  have 
to  prove  it,  that  is  to  say,  he  must  give  general  evidence  to 
show  that  the  defendant  had  not,  at  the  time  of  the  execution 
of  the  lease,  a  sufficient  title  to  grant  a  lease  for  the  term  or 
upon  the  conditions  therein  mentioned.  And  where  an  evic- 
tion b  laid  as  special  damage,  the  plaintiff,  in  order  to  prove 
it,  must  not  only  prove  the  eviction,  but  that  the  party  who 
evicted  him  had  lawful  title  to  do  so  (A).  Where  the  action  was 
brought  against  two  executors  of  the  lessor,  and  the  defendants 
were  the  very  persons  who  evicted  the  plaintiff,— in  order  to 
prove  that  they  had  lawful  title  to  do  so,  it  was  proved  that 
one  of  them  said  that  the  property  belonged  to  him  and  the 
other  defendant,  and  that  they  were  entitled  to  it  under  a  deed 
of  gift  prior  to  the  lease :  the  court  held  that  this  was  not 
sufficient;  the  plaintiff  should  have  proved  title  in  both,  and 
here  the  admission  of  one  was  no  evidence  against  the  other  (i). 


SECTION  III. 

The  Tenant^  Remedy  aga»  ">11nrd,  for  Breach  of 

a  Covenant  for  Quiet  Enjoyment. 

Implied  covenant.]  From  the  \v..r.i  •-,/, //,,>i"  in  a  lease, 
the  law  implies  a  covenant  :  >  njoyment  during  the 

''/<y,T.R«jrm.         (A)  per  Lord  Denmin,  C.J.,  in 
For  v.  Watert  tt  al^   li  Ad.&  Kl. 
(ff)  Fotttr  T.  P«r«m,  4  T.  R.     01,  49. 

01 7  ;  Ilndgton  T.  Soft  India  Com-         (i)  Fox  v.  Wattrt  et  at.,  19  Ad. 
JM*|  1.  il.  .-I.-.-;..  JtfcL4». 
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term. ;  and  it  is  deemed  a  covenant,  not  only  against  the  acts 
of  the  lessor  and  all  claiming  through  or  under  him  or  in  trust 
for  him,  but  against  the  act  of  every  person  having  lawful  title. 
Therefore,  where  a  lessee  is  ousted,  either  by  the  lessor  him- 
self, or  another  person  who  has  a  prior  title,  an  action  of 
covenant  lies  against  the  lessor  on  the  implied  covenant  in 
law  upon  the  word  "  demise  "  (z). 

But  this,  like  the  implied  covenant  for  title,  is  deemed  to 
subsist  only  during  the  life  of  the  lessor,  and  that  no  action 
will  lie  upon  it  against  his  executors,  for  an  ouster  happening 
after  his  death  (a).  And  therefore,  where  a  tenant  for  life 
leased  his  lands  for  fifteen  years,  without  any  express  cove- 
nant for  quiet  enjoyment,  and  died  before  that  term  had  ex- 
pired ;  and  the  remainderman  entered  upon  the  lessee,  and 
ousted  him  :  the  court  held  that  the  lessee  could  not  maintain 
an  action  of  covenant  against  the  executors  of  the  tenant  for 
life,  for  this  breach  of  the  implied  covenant  for  quiet  enjoy- 
ment (6). 

So,  if  the  lease  contain  an  express  covenant  for  quiet  enjoy- 
ment, this  altogether  supersedes  the  implied  covenant  to  the 
same  effect,  and  the  remedy  for  the  lessee  is  confined  to  the 
express  covenant  alone  (c).  And  therefore,  where  a  lessor 
would  limit  his  responsibility  for  the  quiet  enjoyment  and 
occupancy  of  his  lessee,  it  is  necessary  that  he  should  have  an 
express  covenant  for  quiet  enjoyment  introduced  into  the 
lease,  defining  exactly  against  what  acts,  and  of  whom,  the 
lessee  is  to  be  protected. 

But  the  implied  covenant  for  quiet  enjoyment  does  not 
extend  to  the  acts  of  a  mere  wrong-doer ;  against  such  a 
person  the  tenant  has  his  remedy  by  action  of  trespass,  or 
ejectment  (d}.  And  the  breach  in  the  declaration,  showing 
an  eviction,  must  state  it  expressly  to  have  been  by  a  person 
having  lawful  title  (  e  ). 

Upon  a  parol  demise,  also,  the  law  will  imply  an  agreement 
for  quiet  enjoyment,  but  not  for  good  title  (/). 

Express  covenant, ,]  The  express  covenant  for  quiet  enjoy- 
ment is  usually  worded  thus  : — that  the  lessee,  "  his  executors, 
administrators  and  assigns,  paying  the  yearly  rent  hereby  re- 
served at  and  upon  the  days  and  times  and  in  the  manner 


<z)  lSaund.822,  a(n.2).  Nokes'g        (6)  Adams  v.  Gibney  et  al 


case,  4  Co.  80  b.  Cro.  El.  674.  Dy 
257  a,  pi.  13.   1  Ro.  Abr.  519,  F.  pi 
1.   Andrews' s   case,  2  Leon.   104 
Style  v.  Hearing,  Cro.  Jac.  73. 
(a)  Swan  v.  Searles,  Dy.  257,  b 


Bing.656. 

(e)  See  Line  v.  Stephenson  etal.t 
5  Bing.  183.  ante,  p.  269.  4  Co.  80  b, 
Cro.  El.  674,  Yelv.  175. 

(d)  26  H.  8,  3b. 


Bendl.    150.    Bragg  v.   Wiseman          (e)  Vide  infra. 

1  Brownl.  22.    Hyde  v.  Canons  of        (/)  Bandy  v.  Cart7vright,22lMw 

Windsor,  Cro.  El.  553.  J.  285,  ex. 
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hereinbefore  appointed  for  payment  thereof,  and  performing 
and  observing  the  covenants  and  agreements  hereinbefore 
containni  !>y  him  and  them  to  be  performed  and  observed, 
shall  and  lawfully  ra;.y  peaceably  and  quietly  have,  hold,  use, 
occupy  and  enjoy  the  same  messuage  or  tenement  and  pre- 
mises, with  their  n-jicctive  rights,  members  and  appurte- 
nances, for  and  during  the  term  of years,  expressed  to  be 

hereby  granted  thereof,  without  any  lawful  denial,  let,  hinder- 
ance,  moli-t.ition  or  interruptions  whatsoever,  of  or  by  him 
the  said  [lessor],  his  heirs  or  assigns,  or  any  other  person  or 
persons  claiming  by,  through  or  under  him,  or  in  trust  for 
him."  Hut  it  depends  entirely  upon  the  agreement  between 
the  parties,  in  what  manner  this  covenant  shall  be  expressed,  so 
as  to  define  exactly  for  what  acts,  and  of  whom,  the  lessor  is  to 
be  responsible.  The  lessor,  however,  cannot  be  rendered  liable 
for  the  acts  of  a  mere  wrong-doer  by  such  a  covenant,  unless 
made  so  by  the  express  words  of  the  covenant.  Even  where 
the  covenant  was  for  quiet  enjoyment,  without  the  let  of  the 
defendant  and  his  heirs,  and  "  of  all  and  every  other  person  or 

A  whomsoever,"  it  was  holden  that  these  words  meant 
lawful  interruptions,  and  not  the  let  or  interruption  of  a 
stranger  having  no  right  (g).  So,  where  the  condition  of  a 
bond  was,  that  if  the  obligee  enjoy,  &c.,  "  according  to  the 
indenture,"  without  the  let  or  interruption  of  "  any  person," 
it  was  holden  that  if  he  were  ousted  by  one  who  had  no  right, 
the  bond  was  not  forfeited,  for  it  should  be  intended  to  mean 
"  lawful  interruption  ;"  and,  per  Periam,  J.,  it  would  be  the 
Mine,  if  the  words  "  according  to  the  indenture  "  had  been 

<1(/O.  Hut  where,  upon  the  purchase  of  lands,  the 
vendor  gave  to  the  vendee  a  bond,  conditioned  to  save  the 
vendor  and  the  lands  harmless  from  all  manner  of  mortgages, 
judgments,  extents  executions  and  other  incumbrances,  had 
and  obtained,  or  thereafter  to  be  had  and  obtained,  by  T.  T. 
or  any  other  person, — it  was  holden  to  bind  the  obligor  against 
the  wrongful  entry  of  T.  T.  (t).  And  Ld.  Ellenborough,  C.  J.,  , 

-  latter  case,  took  the  distinction  between  a  covenant 
against  the  acts  of  all  persons,  and  a  covenant  against  the  acts  ' 
Of  a  particular  person  hy    n.-nm- :    hi*  >ai<l    that    \\hrn-  a   man 
covenants  to  indemnify  against  all  JXTMHI*.  th>  is  i.nt  ;•  • 
nant  to  indemnify  against  lawful  title ;  and  the  reason  is,  be- 
cause, as  it  regards  *uch  acts  as  may  arise  fxmi  riuhtml  .-laim,  a 
man  may  well  be  supposed  to  covenant  agaiust  all  the  world  ; 
but  it  would  be  an  extravagant  extension  of  such  a  covenant, 
if  it  were  good  against  all  the  acts  which  the  folly  or  malice  of 
stranger*  might  suggest,  and  therefore  the  law  has  properly 

'  (f)  ZHuffcy  v.  FoUiott,  •  T.  B.  («)  >'«*  r.  P*to«r,  5  M.  *  8. 
>:.  874. 

<*"»••"•-"• 
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restrained  it  within  its  reasonable  import,  that  is,  to  rightful 
title  ;  but  it  is  different  where  an  individual  is  named ;  for 
there  the  covenantor  is  presumed  to  know  the  person 
against  whose  acts  he  is  content  to  covenant,  and  may 
therefore  be  reasonably  expected  to  stipulate  against  any  dis- 
turbance from  him,  whether  by  lawful  title  or  otherwise  (A). 

It  remains  then  to  state,  against  whom,  and  against  what 
acts,  the  general  covenant  above  mentioned  is  an  indemnity. 
An  eviction  of  the  tenant,  by  a  party  having  title,  is  clearly 
within  it.  A  disturbance  of  a  way  of  necessity  is  within  it  (Z). 
So,  a  subtraction  of  water  from  a  mill  demised  seems  to  be 
within  it ;  but  where  there  was  a  demise  of  a  mill,  and  of  a 
stream  of  water  flowing  through  a  leat  or  trench  in  the  land 
of  the  lessor,  except  so  much  of  the  water  as  should  be  suffi- 
cient for  the  supply  of  persons  whom  the  lessor  should  have 
already  contracted  with,  or  should  thereafter  contract  to  sup- 
ply, provided  that  such  a  quantity  should  be  left  as  should  be 
sufficient  to  supply  the  mill  for  twelve  hours  a  day ;  and  there 
was  a  covenant  that  the  lessee  should  enjoy,  &c.,  without  in- 
terruption of  the  lessor,  or  of  persons  claiming  by  his  act, 
means,  consent,  default, privity  or  procurement:  it  washolden 
that  diversions  of  the  water,  occasioned  by  contracts  previous 
to  the  demise,  were  no  breach  of  this  covenant  for  quiet  enjoy- 
ment (m).  So,  where  the  lessor  covenanted  with  the  lessee  for 
.quiet  enjoyment  of  the  demised  premises,  without  interruption 
by  the  lessor,  or  by  any  person  lawfully  claiming  "  by,  from, 
or  under  him ;"  and  during  the  demise  the  lessee  was  dis- 
trained upon  for  arrears  of  land-tax,  due  from  the  lessor  at 
the  time  of  the  demise :  it  was  holden  that  the  distress  was  not 
a  breach  of  the  covenant,  the  claim  for  land-tax  not  being  a 
claim  by,  from,  or  under  the  lessor  (n).  But  where  a  fine  was 
levied  of  a  feme  covert's  estate,  with  a  joint  power  to  the  hus- 
band and  wife  to  declare  the  uses,  and  the  uses  were  declared 
to  the  husband  and  wife,  for  life,  with  remainder  to  A. ;  and 
the  husband  then  leased  the  land  to  B.,  and  covenanted  for 
quiet  enjoyment  without  let  or  hinderance  from  him  or  any 
person  claiming  under  him ;  and  upon  the  husband's  death 
A.  entered  upon  the  lessee,  and  ousted  him  :  it  was  holden 
that  the  lessee  might  maintain  an  action  on  this  covenant 
against  the  executors  of  the  husband ;  for  by  the  deed  to  de- 
clare the  uses,  A.  claimed  under  the  husband,  within  the  mean- 
ing of  the  covenant  (0).  So,  where  tenant  for  life  under  a 
marriage  settlement,  with  power  to  grant  leases  for  years  de- 

(fc)  5  M.  &  S.  379, 380.  (n)  Stanley  v.  Hayes,  2  Gale  & 

(0  Per  Mansfield,  C.  J.,  in  Mor-  D.  411. 

rit  v.  Edgingtou,  3  Taunt.  24.  (o)  Hurd  v.  Fletcher  et  al.,  1 

(m~)  Blatchford    v.    Mayor    of  Doug.  43. 
Plymouth,  3  Bing.  N.  C.  691. 
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terminable  on  three  lives,  granted  a  lease  to  A.,  during  the 
life  of  A.  and  his  two  sons,  and  the  survivors  and  survivor, 
covenanting  for  quiet  enjoyment  during  the  said  term,  without 
interruption  of  him  the  lessor,  his  heirs  and  assigns,  or  any 
other  person  claiming  any  estate,  fee.,  under  him  or  any  of 
his  ancestors ;  the  lessor  died,  and  his  eldest  son,  who  was 
tenant  in  tail  under  the  settlement,  evicted  the  eldest  son  of 
the  lessee,  the  third  life  in  the  lease  being  still  in  being :  it  was 
holden  that  this  eviction  of  the  tenant  was  a  breach  of  the 
covenant  for  quiet  enjoyment  (p).  But  where  tenant  for  life, 
and  his  eldest  son,  who  was  remainderman  in  tail,  let  certain 
premises  to  A.  for  ninety-nine  years  ;  and  A.  underlet  them 
to  B.  for  sixty  years,  with  a  covenant  for  quiet  enjoyment 
during  the  term  "  without  any  lawful  let,  suit,  trouble,  evic- 
tion, ejection,  molestation  or  interruption  of  or  by  the  said  A., 
ire,  executors,  administrators  or  assigns,  or  of  or  by  any 
other  person  or  persons  whomsoever,  lawfully  claiming  or  to 
claim  by,  from  or  under  him  or  any  of  them,  or  by  his,  their  or 
any  of  their  acts,  means,  consent,  neglect,  default,  privity  or 
procurement :"  the  tenant  for  life  and  his  son  (the  lessor* 
in  the  original  lease)  died,  and  the  ultimate  remainderman 
entered  upon  B.,  and  ousted  him  :  it  was  holden  that  B.  could 
not  maintain  an  action  on  this  covenant  for  quiet  enjoyment 
against  A.  for  this  ouster;  for  the  ultimate  remainderman 
did  not  chum  by,  from  or  under  him,  nor  was  the  eviction 
occasioned  by  any  act,  neglect,  default,  &c.,  of  A.  or  tli»s< 
churning  under  him  (q).  In  this  last  case,  it  was  argued  that 
it  was  by  the  neglect  and  default  of  A.,  in  not  insisting  on  a 
common  recovery  being  suffered  by  the  lessor,  tenant  in  tail, 
before  the  lease  was  granted,  that  the  eviction  was  caused ; 
but  the  court  held  that  this  was  no  neglect  or  default  within 
the  meaning  of  the  covenant,  it  not  appearing  that  A.  had 
the  power  to  compel  the  parties  to  suffer  a  recovery  (r).  So, 
where  the  governors  of  t lie  Foundling  Hn.-pital  granted  a  lease 
of  a  dwelling-house  to  A.  for  a  terra  of  years,  with  a  clause  of 
re-entry  if  the  lessee  or  his  assigns  should  convert  the  house 
into  a  shop,  without  the  consent  in  writing  of  the  lessors;  A. 
underlet  it  to  B.  for  a  shorter  term,  the  lease  omitting  the 
dame  respecting  the  shop,  and  containing  a  covenant  for  quiet 
enjoyment,  "without  any  lawful  let, suit, trouble,  molestation, 
eviction,  intern;  u,  or  demand  whatsoever  by  or 

from  A.,  his  executors,  administrators  or  assigns,  or  any  per- 
son or  persons  whomsoever,  claiming  or  to  claim  by,  from, 
under,  or  in  trust  for  him,  MH-IH  m-  any  i,f  Minn,  or  by  or 
through  his  or  their  acts,  means,  right,  title,  forfeiture,  privity 

Cp)  £C«JM  v.  Taitgkan,  4  B.  fc         («)    Woodkou*    v.   Jtnkint,    9 
r.jM.  Bin*  481. 

(r)  Id. 
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or  procurement  ;"  B.  assigned  to  C. ;  and  C.  underlet  to  D,, 
who,  not  knowing  of  the  clause  respecting  the  shop  in  the 
original  lease,  incurred  a  forfeiture  by  converting  the  house 
into  a  shop  ;  and  the  original  lessors  thereupon  entered  upon 
D.,  and  ousted  him  :  it  was  holden  that  C.  could  not  maintain 
an  action  on  the  covenant  for  quiet  enjoyment,  against  the  ex- 
ecutors of  A.,  who  had  died,  for  this  ouster  of  D. ;  for  the 
words  "  acts"  and  u  means"  in  the  covenant,  mean  some  act 
done,  and  the  eviction  did  not  arise  from  any  act  done  by  A., 
or  by  any  person  claiming  by,  from,  under  or  in  trust  for  him; 
if  A.  were  guilty  of  any  improper  concealment,  that  might  be 
made  the  subject  of  an  action  on  the  case,  but  not  of  the  pre- 
sent action  (s). 

Covenants  for  title  (£),  and  for  quiet  enjoyment  (M),  run 
with  the  land ;  and  therefore  the  lessee  or  assignee  of  the  term 
may  maintain  an  action  upon  them  against  the  lessor  or  as- 
signee of  the  reversion(w).  And  where  A.  demised  by  lease  to 
B.,  and  B.  assigned  his  term  to  C.,  covenanting  with  C.  and  his 
assigns  for  quiet  enjoyment ;  and  C  assigned  to  D.,  who  how- 
ever was  afterwards  ejected  by  A.,  for  a  forfeiture  incurred  by 
B.  before  his  assignment  to  C. :  it  was  holden  that  D.  might 
maintain  an  action  against  B.  on  his  covenant  for  quiet  enjoy- 
ment (w). 

Where  the  covenant  is,  in  form,  that,  upon  payment  of  rent 
and  performance  of  covenants,  the  lessee  shall  quietly  enjoy, 
&c.,  the  payment  of  rent  or  performance  "of  covenants  is  not  a 
condition  precedent  to  the  right  of  the  tenant  to  the  quiet 
enjoyment  under  the  covenant ;  but  he  may  bring  his  action 
for  any  eviction  or  disturbance  in  his  possession,  although  he 
have  been  guilty  of  a  default  in  the  payment  of  his  rent  or 
performance  of  his  covenants  (x).  And  where,  in  such  a  case, 
the  tenant  brought  his  action  on  the  covenant,  and  the  de- 
fendant pleaded  that  before  and  at  the  time  of  the  disturbance 
complained  of,  the  tenant  was  guilty  of  a  breach  of  covenant 
in  non-payment  of  rent,  and  in  not  insuring :  the  court  held 
that  this  was  no  answer  to  the  action  (y). 

Declaration. 

Same  as  the  form,  ante,  p.  266,  to  yearly  rent   thereby  reserved,  at 

the  asterisk,*  and  then  thtts  ^Tliat  and  upon  the  days  and  times  and 

[the  plaintiff,  his  executors,  admi-  in  the  manner  therein  appointed 

nistrators  and  assigns,  paying  the  for  payment  thereof,  and  perform- 

(s)  Spencer  et  al.  v.   Marriott,  (n>)  Campbell  v.  Lewis,  in  error, 

1  B.  &  C.  457.  8  B.  &  A.  892. 

(f)  Kingdom  T.  Nottle,  4  M.  &  S.  (a?)  Damson  T.  Dyer,  5  B.  &  Ad. 

53.  584. 

(u)  Williams  v.  Burrellet  al.,  (y}  Id.  See  Brookes  v.  Hum- 
It  Law  J.  98,  cp.  phrcys,  5  Bing.  N.  C.  55. 

(u)  See  1   Arch.  N.  P.  2nd  Ed. 
357,  358. 
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ing  and  observing  the  covenants  said,  to  wit,  on ,  [one  O.  H.  then 

and  agreements  therein  contained  lawfully  claiming  the  said  messuage 
by  him  and  them  to  he  performed  or  tenement  and  premises,  through 
and  observed,  should  and  lawfully  and  under  tin-  defendant,  and  hav- 
might  peaceably  and  quietly  have,  intr  before  and  at  the  time  of  the 
hold,  use,  occupy  and  enjoy  tin-  making  of  the  said  indenture  of 
same  messuage  or  tenement  and  l.-ase  to  the  plaintiff  as  aforesaid, 
premises,  with  their  respective  ami  continually  from  thence  until 
rights, members  and  appurtenances,  and  at  the  time  of  the  eviction  and 
for  and  during  the  term  of — years,  expulsion  hereinafter  mentioned, 
expressed  to  be  thereby  granted  full,  just  and  good  title  to  the  same 
thereof,  without  any  lawful  denial,  and  to  the  possession  thereof,  into 
let  hinderance,  molestation  or  inter-  and  upon  the  messuage  or  tene- 
mption  whatsoever,  of  or  by  him  ment  and  premises  aforesaid  did 
the  aaid  defendant,  his  heirs  or  as-  enter,  and  the  plaintiff  therefrom 
signs,  or  any  other  person  or  per-  and  from  the  possession  thereof 
sons  claiming  by,  through  or  under  under  the  demise  aforesaid,  did 
him,  or  in  trust  for  him  :]  Yet  rightfully  and  wholly  put  out,  eject, 
the  plaintiff  saith,  that  after  the  expel  and  amove,  and  kept  and  con- 
making  of  the  said  deed,  and  after  tinued  him  the  plaintiff  so  put  out, 
he  entered  upon  and  had  possession  ejected,  expelled  and  amoved  from 
of  the  messuage  or  tenement  and  thence  hitherto.  And  the  plaintiff 

premises  aforesaid,  and  during  the  claims  £ . 

term  so  thereof  granted  as  afore- 

It  is  sufficient  to  state  that  the  party  who  evicted  had 
lawful  title  to  the  premises,  and  claimed  the  same  under  the 
defendant,  or  some  person  claiming  through  or  under  him, 
according  to  the  terms  of  the  covenant,  without  stating  what 
that  title  is  (z).  And  where  the  declaration  stated  a  lease 
granted  by  the  defendant  to  C.,  under  whom  the  plaintiff 
derived  title  by  several  mesne  assi'-rmm -nts,  in  which  lease  the 
defendant  covenanted  for  quiet  enjoyment,  "  without  the  let  or 
interruption  of  the  defendant,  his  heirs  or  assigns,  or  of  any 
other  perwm  \\l,.  m<l  thru  assigned  a  breach,  "  that 

the  defendant,  at  the  time  of  making  the  said  indenture  of 
demise,  or  at  any  time  before  or  afterwards  hitherto,  had  not 
any  right  or  title  whatsoever  to  make  the  said  lease  of  the 
Mid  premises  to  the  said  C.,  nor  could  the  plaintiff,  by  virtue 
of  the  said  demise,  since  the  said  assignment  made  to  him  as 
aforesaid,  peaceably  and  quietly  have,  hold,  occupy,  possess 
•ad  enjoy  the  said  demised  and  assigned  premises,  or  any  |>;u-t 
thereof;  for  that  one  J.,  at  the  time  of  making  the  said  inden- 
ture pf  demise,  and  conrinn.illy  tr..in  thence  until  und  at  the 
eviction  and  expulsion  hereinafter  mentioned,  had 
lawful  right  and  title  to  the  said  demised  premises,  and  having 
roch  lawful  right  and  title,  entered  into  the  said  premises  upon 
the  poMettion  of  the  plaintiff,  and  ejected,  exp  -lied,  put  out 
and  removed  the  said  plaintiff  from  the  possession  thereof," 


(C)  Hodf*mv.  tout  India  Co.  6  Mtueot  V.  Jiallrt,   Cro.  Jic.  M9 

T.  B.  «78.    And   M«   BnuUka*,',  GHnUtcrv.  Aridity,  T.  Barm.  14 

9  Co.  90  b;  Cro.  Jar.  104.  «*,,,  p.  «70,  «71. 

r.  !l  M,«,w.  4fln. 
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&c. ;  and  upon  demurrer,  it  was  objected  that  it  did  not  appear 
in  the  declaration  what  right,  claim  or  title  J.  had  to  enter  the 
demised  premises,  and  evict  the  plaintiff:  but  the  court  over- 
ruled the  objection,  and  held  that  it  was  sufficient  to  allege 
that  at  the  time  of  the  demise  to  C.,  J.  had  lawful  right  and 
title  to  the  premises,  and  having  such  right  and  title  entered 
and  evicted  the  plaintiff,  without  showing  what  title  J.  had  (d). 
But  it  is  necessary  to  show  that  the  party  evicting  not  only 
had  title,  but  that  he  had  it  before  and  at  the  time  of  the 
making  of  the  indenture  of  demise  (e),  or  in  some  other 
manner  to  negative  the  supposition  that  he  derived  his  title 
from  the  plaintiff  himself  (/).  If,  however,  the  party  evict- 
ing be  the  lessor  himself,  it  is  not  necessary  to  allege  that  he 
had  title,  for  the  action  is  brought  upon  the  presumption  that 
he  had  no  title  which  would  warrant  his  entry  ;  it  is  sufficient 
if  it  appear  that  the  interruption  was  in  assertion  of  some 
claim  of  right  (</).  And  the  same,  where  the  eviction  is  by 
the  heir  or  executor  of  the  covenantor,  and  the  covenant  is  for 
quiet  enjoyment  without  the  let  or  interruption  of  the  cove- 
nantor, his  heirs  or  executors  (li).  And  it  does  not  seem  to 
be  necessary  to  state  that  the  plaintiff  was  evicted  by  legal 
.  process,  although  the  fact  be  so  (i).  But  it  is  necessary  to 
show  some  particular  act  by  which  the  plaintiff  was  inter- 
rupted, for  otherwise  the  breach  would  not  be  well  as- 
signed (Tt). 

The  pleadings  and  evidence  are  the  same  as  in  the  last 
section. 


SECTION  IV. 

The  Tenant's  Remedy  against  his  Landlord,  for  Breach 
of  Contract  not  under  Seal. 

If  in  a  demise  not  under  seal  there  be  an  express  agreement 
upon  the  part  of  the  landlord  for  title  or  for  quiet  enjoyment, 
and  the  tenant  sustain  any  damage  by  the  breach  of  it,  he 
may  have  his  remedy  by  action  of  assumpsit,  in  the  same 
manner  as  he  may  sue  in  covenant  where  the  demise  is  by 
deed.  He  cannot,  however,  sue  in  assumpsit,  as  upon  an  im- 


(d)  Foster  v.  Pearson,  4  T.  R.  (K)  F.  N.   B.  342,  K.    Forte  v. 
617.  Vines,  2  Ro.  Rep.  21.    Penning  v. 

(e)  Skinner  v.  Kilbys,  1  Show.  Plat,   Cro.  Jac.  383.     Core's  case, 
70.      Eeles   v.    Lambert,   Al.    38.  1  Ro.  Abr.  430,  pi.  1 1 ;  Cro.  El.  544. 
Buckty  v.  Williams,  3  Lev.  325.  Crossc  v.  Young,  2  Show.  425. 

(f)  Brookes  v.   Humphreys,   5  (i)  Foster  v.  Pearson,  4  T.   R. 
Bing.  N.  C.  55.  617,  620. 

(0)  Lloyd  v.   Tomkies,   1  T.  R.  (fe)  Fraunce's  case,  8  Co.  91,  a,  b. 

671.  Anon.  Com.  Rep.  228. 
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plied  contract  for  title  or  quiet  enjoyment  ;  for  no  such  con- 
tract can  i>\  law  be  implied  from  the  mere  relation  of  landlord 
and  tenant  (2).  In  one  case,  indeed,  it  was  holden  that  where 
a  house,  he  impliedly  undertakes  that  it  is  habit- 
Able,  and  free  from  any  serious  nuisance  ;  and  therefore  where 
a  tenant,  upon  entering  into  possession  of  a  furnished  house, 
found  it  so  init-stfd  with  bugs  that  it  was  impossible  to  dwell 
in  it,  and  U-t't  it,  —  it  was  holden  that  he  was  liable  to  pay  only 
for  the  time  he  actually  occupied  (m).  But  the  authority  of 
this  ••  much  shaken  ;  and  it  has  been  holden  that, 

at  all  events,  if  the  house  be  let  upon  lease,  there  is  no  such 
implied  warranty  (M).  So,  on  the  letting  of  land  or  after- 
math, &c.,  there  is  no  implied  warranty  that  it  is  fit  for  the 
use  for  which  the  lessee  requires  it  (o).  Nor  is  the  landlord 
under  any  implied  obligation  to  make  any  repairs  upon  the 
(l(iiii>.ii  ].r.-i:i;>cs  (p).  But  where  there  is  an'  express  con- 
tract upon  the  part  of  the  landlord,  on  these  or  on  any  other 
subjects  relating  to  the  tenancy,  he  is  bound  to  perform  it, 
and  the  tenant  may  have  his  remedy  against  him  by  action  of 
assumpsit  if  he  do  not  perform  it,  in  the  same  manner  as  in 
other  cases  of  breach  of  a  contract  not  under  seal.  The  fol- 
lowing may  in  general  be  the  form  of  the 


D.  18  —  . 


In  the  Queen's  Bench. 

The day  of ,  A. 

sex,   to  wit:    \.    15..    th.- 
plaintiff  in  this  suit,  by  K.  F..  his 

;it:..rn.  v.  HM*J.8ntlM  <!••!.  mlunt  in 

this  suit:  For  that 


th.  ivin  mentioned  agreed  that  [$c., 
«nt  the  'Hjrn-iiient  in  the 
IHitt  tenti  :1  Yet  the  plaintiff  snith 
that  the  (ii-t'i-nchiit.  m>t  n-^anliiif; 
his  said  agn-oim  lit  atVnuirdH,  to 

wit,  on ,  \Sfc.t  ftntini]  a  l>r«i<  h 

wit,  on  ,  bv  a  certain  agree-     oftheagrtt»n>it  tjH-rinl'h/ ;  where- 

ment  then  made  by  and  between     by,  "tfc.,  Hating  tptrnil  tlmnnm, 
the  plaintiff  of  the  one  iiart  a  i. <i  i  ]  And  the  plaintiff  claiuiH 

* . 


part  and  the 
of  the  other  part,  the 
for  the  consideration 


The  pleadings  and  evidence  are  the  same  as  in  ordinary 
of  asaumpsit  (9). 


'•™»0cr  T.  Collint,  6  Meet.  (o)  Button  T.   Tempb,  19  Meet. 

••       s.  ,.../,  ...  M.,rr,,f.!.,   11   M,,,.  ;,'    Ar.l,,,   V.    I'nllrn.   10  Mm.fc 

>>*>r,  19  Moot.  (a)  Sec  1  Arch.  .\.fl  i'rlttt.  2nd 

A    W.  flg.     flM  JTr.-  Ui,dMf. 

CMfm,  *>  Law  J.  70,  c. 
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CHAPTER  II. 
The  Tenant's  Remediesfor  a  Wrongful  or  Irregular  Distress. 

A  distress  is  said  to  be  wrongful  when  no  rent  is  due  at  the 
time,  or  not  so  much  rent  as  is  distrained  for,  or  where  an 
excessive  distress  is  taken,  or  where  goods  are  distrained 
which  are  not  by  law  the  subject  of  a  distress ;  it  is  said  to  be 
irregular  where,  although  the  distress  itself  is  legal,  some  of 
the  proceedings  thereon  are  not  in  conformity  with  the  statutes 
by  which  they  are  regulated. 

By  stat.  11  G.  -2,  c.  19,  s.  19,  after  reciting  that  it  hath 
sometimes  happened  upon  a  distress  made  for  rent  justly  due, 
the  directions  of  stat.  2  W.  &  M.  sess.  1,  c.  5  (a),  have  not 
been  strictly  pursued,  but  through  the  mistake  or  inadvertency 
of  the  landlord  or  other  person  entitled  to  such  rent  and  dis- 
training for  the  same,  or  of  the  bailiff  or  agent  of  such  land- 
lord or  other  person,  some  irregularity  or  tortious  act  hath 
been  afterwards  done  in  the  disposition  of  the  distress  so 
seized  or  taken  as  aforesaid,  for  which  irregularity  or  tortious 
act  the  party  distraining  hath  been  deemed  a  trespasser  ab 
initio,  and  in  an  action  brought  against  him  as  such  the 
plaintiff  hath  been  entitled  to  recover,  and  has  actually  re- 
covered the  full  value  of  the  rent  for  which  such  distress  was 
taken :  And  further  reciting  that  it  is  a  very  great  hardship 
upon  landlords  and  other  persons  entitled  to  rents,  that  a 
distress  duly  made  should  be  thus  in  effect  avoided  for  any 
subsequent  irregularity  : — it  is  enacted,  that  "  where  any  dis- 
tress shall  be  made  for  any  kind  of  rent  justly  due,  and  any 
irregularity  or  unlawful  act  shall  be  afterwards  done  by  the 
party  or  parties  distraining,  or  by  his,  her,  or  their  agents,  the 
distress  itself  shall  not  be  therefore  deemed  to  be  unlawful,  nor 
the  party  or  parties  making  it  be  deemed  a  trespasser  or  tres- 
passers ab  initio,  but  the  party  or  parties  aggrieved  by  such 
unlawful  act  or  irregularity  shall  or  may  recover  full  satis- 
faction for  the  special  damage  he,  she,  or  they  shall  have 
sustained  thereby,  and  no  more,  in  an  action  of  trespass  or  on 
the  case,  at  the  election  of  the  plaintiff  or  plaintiffs :  provided 
always,  that  where  the  plaintiff  or  plaintiffs  shall  recover  in 
such  action,  he,  she,  or  they  shall  be  paid  his,  her,  or  their  full 
costs  of  suit,  and  have  all  the  like  remedies  for  the  same,  as  in 
other  cases  of  costs." 

The  words  "  action  of  trespass  or  on  the  case,"  in  the  above 
section,  have  no  reference  to  the  original  distress,  but  merely 
to  the  act  or  omission  which  constitutes  the  irregularity ;  and 

(a)  Ante,  p.  133. 
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if  that,  of  itself,  be  the  subject  of  an  action  of  trespass,  trespass 
must  be  brought  for  it ;  if  of  an  action  on  the  case,  an  action 
on  the  case  alone  will  lie.  And  therefore  where  the  irregularity 
consisted  of  selling  the  goods  without  having  them  appraised, 
it  was  holden  that  trespass  would  not  lie,  because  an  omission 
cannot  bo  a  trespass  (b). 

By  <--ct.  -JO,  it  is  provided,  that  "  no  tenant  or  tenants,  lessee 
or  lessees,  shall  recover  in  any  action  for  any  such  unlawful 
acl  or  irregularity  as  aforesaid,  if  tender  of  amends  hath  been 
made  by  the  party  or  parties  distraining,  his,  her  or  their  agent 
or  agents,  before  such  action  brought." 

And  by  sect.  21,  "  in  all  actions  of  trespass  or  upon  the 
case,  to  be  brought  against  any  person  or  persons  entitled  to 
rents  or  services  of  any  kind,  his,  her  or  their  bailiff  or  receiver, 
or  other  person  or  persons, — relating  to  an  entry  by  virtue  of 
this  Act,  or  otherwise,  upon  the  premises  chargeable  with  such 
rents  or  services, — or  to  any  distress  or  seizure,  sale  or  disposal 
of  any  goods  or  chattels  thereupon,— it  shall  and  may  be  lawful 
to  and  for  the  defendant  or  defendants  in  such  actions  to  plead 
the  general  issue,  and  give  the  special  matter  in  evidence;  any 
law  or  usage  to  the  contrary  notwithstanding:  And  incase 
the  plaintiff  or  plaintiffs  in  such  actions  shall  become  nonsuit, 
discontinue  his,  her  or  their  action,  or  have  judgment  against 
him.  her  or  them,  the  defendant  or  defendants  shall  recover 
double  costs  of  suit." 

As  to  the  privilege  here  given,  of  pleading  the  general  issue 
and  giving  the  special  matter  in  evidence,  the  landlord  is  at 
liberty  to  avail  himself  of  it,  or  not,  as  he  may  think  fit  (c).  If 
be  do,  it  is  required  that  he  should  insert  the  words  "By 
statute"  in  the  margin  of  his  plea  (d).  If  he  plead  specially, 
he  will  be  holden  to  the  same  strictness  precisely,  as  if  this 
ije  of  pleading  the  general  issue  and  giving  the  special 
matter  in  evidence  under  it  had  never  been  granted  (e). 

As  to  costs,  the  above  statute  is  now  altered  :  By  stat.  5  &  6 
7 .  s.  2,  instead  of  "  double  costs,"  he  shall  have 
"  such  full  and  reasonable  indemnity  as  to  all  costs,  charges 
and  expenses  incurred,  in  and  about  the  action,  "  as  shall  be 
taxed  by  the  proper  officer  in  that  In-half,  subject  to  be  reviewed 
in  like  manner  and  by  the  same  authority  as  any  other 
taxation  of  costs  by  such  officer."  And  this,  although  the 
defendant  may  not  Lave  availed  himself  of  the  statute,  of  giving 
the  special  matter  in  evidence  under  the  general  issue,  but  has 
pleaded  ^edally  (/). 

Ib)  MM**g  ».  KtmbU.  9  Camp.        (*)  See  Dr*»  v.  Avtry  rt  a/.,  ]  4 
Law  J.  05,  ex. ;  and  Me  BnfUum  T. 
(«)  PwLtttledafc,J.,OA<Lk  El.     t. 

411  (/)  GambrrU  r.  Earl  Falmoutk, 

(d)  B.  G.  T.  1  Viet,  ft  Id.  Ic  £1.  409. 
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SECTION  I. 
1.  Replevin  for  a  Wrongful  Distress. 

In  what  cases.']  The  action  of  replevin  is  one  of  the  reme- 
dies the  law  gives  for  goods  wrongfully  taken.  It  is  usually 
brought  where  goods  have  been  taken  as  a  distress.  In  what 
cases  a  distress  may  be  taken  for  rent  in  arrear  has  already 
been  fully  considered  (0).  Formerly  the  action  of  replevin 
was  often  brought  in  the  detinet ;  but  now  the  goods  are 
actually  replevied,  and  delivered  to  the  plaintiff  before  action 
brought. 

The  action  lies  only  for  personal  chattels;  not  for  trees 
growing  (h) ;  nor  for  things  fixed  to  the  freehold  (i) ;  nor  for 
animals  ferce  natures,  unless  reclaimed  (k)  ;  nor  for  deeds  or 
charters  relating  to  land  (I) ;  nor  for  money  (ra) ;  nor  for 
leather  after  it  has  been  manufactured  into  shoes,  or  the 
like  (w).  But  it  will  lie  for  a  ship,  or  for  the  sails,  &c.  of 
a  ship  (0) .  And  if  a  mare  in  foal,  or  a  cow  in  calf,  be  dis- 
trained, and  during  their  detention  she  bring  forth  her  young, 
replevin  lies  for  the  foal  or  calf,  as  well  as  for  the  mare  or 
cow  ( p).  And  in  general  it  will  lie  for  all  things  which  may 
lawfully  be  taken  as  a  distress  (q) ,  provided  they  be  taken  in 
this  country  and  not  abroad  (r).  It  will  lie,  whether  the 
plaintiff  have  a  general  or  merely  a  special  property  in  the 
goods  taken  (s).  And  the  goods  may  be  replevied  at  any  time 
before  they  are  actually  sold  (t). 

By  and  against  whom.']  Replevin  will  lie  either  at  the  suit 
of  the  party  who  has  the  general  property,  or  the  party  who 
has  a  special  property,  in  the  goods  which  are  the  subject  ojF 
the  action  (u) ;  in  the  same  manner  as  in  the  action  of  trespass 
de  bonis  asportatis.  If  brought  by  husband  and  wife,  the 
declaration  must  show  some  cause  for  joining  the  wife;  other- 
wise it  will  be  bad  upon  demurrer  (v).  And  the  action  lies 
against  the  party  who  took  the  goods,  or  against  any  party  who 

Ante,  p.  Ill,  et  seq.  (n)  Moor,  894;  2  Brownl.  139. 

F.  N.  B.  68.  (0)  March,  110;  T.  Raym.  232. 

Dalton  v.    Whittem  et  al.,         (p)  Bro.  Abr.  Repl.  41 ;  F.  N.  B. 

12  Law  J. 55, qb.    Simpson  v. Har-  69  ;  Sid.  82. 
topp,  Willes,  515,  per  Willes,  C.  J.         (q)  Bac.  Abr.  Repl.  F. 
Darby  v.  Harris  et  al.,  10  Law  J.         (»•)  Per  Pollexfen,  C.  J.,  Show,  91. 
294,  qb. ;  and  see  Niblett  v.  Smith,         («)  Co.  Lit.  145,  Winch.  26. 
4  T.  R.  504.  (0  Jacob  v.  King,  5  Taunt.  451. 

(ft)  2  Ro.  Abr.  430;  Godb.  124;  4         (u)  Co.  Lit.  145,  Winch.  26. 
Co.  54.  (r)  Serres  v.  Dodd,  2  New.  Rep. 

(  I)  Bro.  Abr.  Repl.  34.  405. 
(w)  Moor,  394;  2  Brownl.  139. 
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caused  them  to  be  taken,  or  against  both.  So  executors  or 
administrators  may  sue  in  respect  of  the  goods  of  their  testator 
or  intestate ;  and  where  the  lessee  of  land  died,  and  his  adminis- 
tratrix continued  in  possession  after  the  death,  and  during 
the  residue  of  the  terra,  it  was  holden  that  the  landlord  might 
distrain  on  the  administratrix,  as  well  for  the  rent  due  before, 
as  for  that  due  after,  the  death  (ir).  And  as  by  stat.  32  H.  8, 
c.  37,  s.  1,  authority  is  given  to  executors  and  administrators 
to  distrain  for  rent  due  and  not  paid  at  the  time  of  the  death  of 
their  testator  or  intestate,— if  they  distrain,  and  the  tenant 
bring  replevin,  he  may  of  course  make  them  defendants. 
Joint  tenants  may  join  in  an  avowry  for  rent ;  or  if  the  avowry 
be  by  one,  he  must  also  make  cognizance  as  bailiff  of  his 
companion  (x).  Even  one  of  two  tenants  in  common  cannot 
avow  alone,  but  must  also  make  cognizance  as  bailiff  of  the 
other  (y).  And  where  there  was  an  avowry  by  one  of  several 
coheirs  in  gavelkind,  with  a  cognizance  as  bailiff  of  the  other 
coheirs,  it  was  holden  to  be  sufficient,  without  averriug  any 
authority  from  the  other  coheirs  to  distrain  (z). 

fe  of  replert/ing  the  goods.]  The  mode  of  replevying 
goods  is  thus  :  having  obtained  the  consent  of  two  responsible 
Housekeepers  to  join  in  the  replevin  bond,  give  their  iHimrs 
to  the  qfficer  whom  you  intend  to  employ ;  and  after  satisfying 
himself  ns  to  the  responsibility  of  the  sureties,  he  loill  give  you 
a  certificate  to  that  effect.  Take  this  to  the  office  of  the 
under-sheriff  or  replevin  clerk,  who  n-ill  immediately  prepare 
the  replevin  bond,  mid  <f  thr  party  and  sureties  be  in  attend- 
ance, it  may  then  be  executed;  a  precept  to  replevy  the 
goods,  directed  to  your  officer,  will  then  !><>  ijin-n  to  you,  and 
your  o^'Crr  will  tficr,it/ifin  replevy  them.  As  to  the  bond, 
bow  forfeited,  and  the  remedy  upon  it,  see  ante,  p.  255. 


2.  Proceedings  in  the  County  Court. 

•  •.]  Hy  th<>  forms  of  the  replevin  bond,  the  party  dis- 
trained upon  is  bound  to  appear  at  the  next  county  court,  and 
prosecute  hit  suit  wit  :  without  delay.  He  or  his 

attorney  most  therefore  enter  a  plaint  in  replevin  at  the  office 
of  the  clerk  of  the  county  court  of  the  district  in  which  tin 
di*re*wa*  taken  («). 
On  entering  the  plaint,  the  plaintiff  must  specify  and  describe, 

(w)  ttrnUkmiUt  r.  Cooktty  ft        (y)  CvUy  v.    Sptarman,   9   H. 

Hanson  V.  Pmtmtr,  A  Mod.         (z)  Lrigh  v.  Shcppard,  9  Br.  &  B. 
>»  r.  PaWr,  Id.  IfiO.  406. 

(a)  0  4  10  Viet.  c.  95,  M.  1 10,  190. 
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in  a  statement  of  particulars,  the  cattle,  or  the  several  goods 
and  chattels,  taken  under  the  distress,  and  of  the  taking  of 
Which  he  complains  (6). 

The  defendant  is  thereupon  summoned  j  and  on  the  day 
appointed  for  his  appearance  the  cause  is  heard  in  a  summary 
way,  in  the  same  manner  as  any  other  action  in  the  county 
courts  (c);  or  it  may  be  tried  by  a  jury,  if  either  party  wish 
it(rf). 

Where  the  distress  has  been  for  rent,  and  the  defendant 
succeeds  in  the  action, — if  the  defendant  require,  the  judge  (if 
the  cause  be  tried  without  a  jury)  or  the  jury  (if  the  cause  be 
tried  with  a  jury)  shall  find  the  value  of  the  goods  distrained, 
and  if  the  value  be  less  than  the  amount  of  rent  in  arrear, 
judgment  shall  be  given  for  the  amount  of  such  value; 
but  if  the  amount  of  the  rent  in  arrear  be  less  than  the  value 
so  found,  judgment  shall  be  given  for  the  amount  of  the  rent, 
and  may  be  enforced  in  the  same  manner  as  any  other  judg- 
ment of  the  court  (e). 

Or  where  the  distress  has  been  for  damage  feasant,  and  the 
defendant  is  entitled  to  judgment  for  a  return, — if  the  plaintiff 
require,  the  judge  (if  the  cause  be  tried  without  a  jury)  or  the 
jury  (if  the  cause  be  tried  with  a  jury)  shall  find  the  amount 
of  the  damage  sustained  by  the  defendant,  and  judgment 
shall  then  be  given  in  favour  of  the  defendant,  in  the  alterna- 
tive, for  a  return,  or  for  the  amount  of  the  damage  so 
found  (/). 

Removal  of  the  cause.']  In  case  either  party  to  any  such 
action  of  replevin  shall  declare  to  the  court  in  which  such 
action  shall  be  brought — that  the  title  to  any  corporeal  or  in- 
corporeal hereditaments,  or  to  any  toll,  market,  fair  or  fran- 
chise is  in  question, — or  that  the  rent  or  damage  in  respect  of 
which  the  distress  shall  have  been  taken,  is  more  than  the 
sum  of  twenty  pounds, — and  shall  have  become  bound  (0), 
with  two  sufficient  sureties  to  be  approved  of  by  the  clerk  of 
the  court,  in  such  sums  as  to  the  judge  shall  seem  reasonable, 
(regard  being  had  to  the  nature  of  the  claim,  and  the  alleged 
value  or  amount  of  the  property  in  dispute,  or  of  the  rent 
or  damage,)  to  prosecute  the  suit  with  effect  and  without 
delay,  and  to  prove  before  the  court  by  which  such  suit  shall 
be  tried,  that  such  title  as  is  aforesaid  is  in  dispute  between  the 
parties,  or  that  there  was  ground  for  believing  that  the  said 
rent  or  damage  was  more  than  twenty  pounds ; — then,  and  not 


(»)  Rule  Co.  Co.  193.  (/)  Rule  Co.  Co.  196. 

(c)  Id.  194.  ( g)  See  the  form    of  the  bond, 

(d )  Id.  81.  Arch.  Pr.  Co.  Co.,  Ap.  No.  101. 

(e)  Id.  195. 
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otherwise,  the  action  may  be  removed  before  any  court  com- 
petent to  try  the  same,  in  such  manner  as  hath  been  accus- 
tomed (A). 

And  by  a  rule  of  the  county  courts,  where  either  party  is 
desirous  of  removing  the  plaint,  in  pursuance  of  the  above 
statute,  he  shall,  at  least  five  clear  days  before  the  return  of 
the  summons,  deliver  to  the  clerk  two  copies  of  a  notice, 
signed  by  himself,  his  attorney,  or  agent,  stating  the  ground 
of  such  removal,  together  with  the  names  of  the  two  sureties 
whom  he  proposes  to  become  bound  with  him,  in  the  form  in 
tiedule,  and  the  clerk  shall  forthwith  transmit  one  of  the 
said  copies  of  the  said  notice  to  the  opposite  party  or  parties, 
by  prepaid  post  letter ;  and  unless  such  notice  is  given,  the 
party  removing  shall  pay  all  the  expenses  to  which  the  opposite 
party  has  been  put  in  consequence  of  such  non-compliance 
with  this  rule,  unless  the  judge  shall  otherwise  order;  and  hi 
case  a  reasonable  time  has  not  been  allowed  to  enable  the  clerk 
to  ascertain  the  sufficiency  of  the  sureties,  the  cause  shall  be 
postponed  at  the  expense  of  the  party  seeking  to  remove,  or 
upon  such  terms  as  the  judge  shall  think  fit  (/'). 

The  amount  is  the  same  as  in  the  replevin  bond  to  the  sheriff, 
unless  the  judge  otherwise  order. 

Having  given  tin-  two  copies  of  the  notice  to  the  clerk  of  the 
court,  and  entered  into  the  bond  with  sureties,  you  then  sue  out 
a  writ  of  certiorriri,  and  deliver  it  to  the  clerk  of  the  court  at 
his  office,  who  will  thereupon  return  it,  and  give  you  the  writ 
and  return,  which  you  will  then  file  with  the  proper  officer  in 
the  court  above,  and  give  notice  thereof  to  the  plaintiff,  his 
attorney  or  agent. 

Formerly,  when  the  county  court  was  not  a  court  of  record, 
the  proper  writ  for  removing  a  plaint  in  replevin  was  the  writ 
ofrecordarifncin*  lorjuelam ;  a  certiorari  would  not  lie.  But 
as  the  new  county  courts  are  courts  of  record,  a  certiorari  is 
now  the  proper  writ. 


3.  Proceedings  in  the  Court  above. 

Appearance  and  dfclnmtinn  in  th,- r.mrf  above.]  As  soon 
M  the  cause  hat  been  removed  into  the  court  above,  the  de- 
fendant should  enter  an  appearance  to  it;  <»  tin  plaintiff 
may  compel  him  by  writ  of  pone  per  vadio*  and  tlittrhujn*,  be. 
As  thU  it  very  seldom  neoeMary  in  practice.  th>  d.  t. mlant 
usually  being  willing  enough  to  proceed  in  the  action  without 
eompuUion,  it  if  unnecessary  further  to  notice  it. 


(A)  9  *  10  Viet  e.  M,*.  If  1.  ( <)  Bolt  Co.  Co.  107. 
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But  if  the  defendant  wish  to  compel  the  plaintiff  to  declare, 
then  after  entering  an  appearance  he  should  give  the  plaintiff 
a  notice  to  declare  within  four  days,  otherwise  judgment ;  and 
if  at  the  expiration  of  the  four  days,  the  plaintiff  have  not  de- 
clared, th'e  defendant  may  sign  judgment  of  nonpros  (q),  and 
sue  out  a  writ  de  retorno  habendo. 

Avoivry.~\  If  the  plaintiff  wish  to  compel  an  avowry,  he 
must  give  the  defendant  a  notice  to  avow  in  eight  days,  other- 
wise judgment ;  in  the  same  manner  as  a  notice  to  plead  is 
given ;  and  if  the  defendant  do  not  avow  or  make  cognizance 
in  due  time,  the  plaintiff  may  sign  judgment  by  default, 
execute  a  writ  of  inquiry,  sign  final  judgment,  and  sue  out 
execution,  in  the  same  manner  as  in  any  other  action. 

Get  the  avowry  or  cognizance  drawn  by  a  counsel  or  a 
pleader,  and  then  deliver  it  to  the  opposite  attorney  or 


Plea  in  bar.'}  The  defendant  may  give  the  plaintiff  notice  to 
plead  in  bar  within  four  days,  otherwise  judgment,  in  the  same 
manner  as  he  gives  him  notice  to  reply  in  other  actions.  And 
if  at  the  expiration  of  the  four  days  the  plaintiff  have  not 
pleaded  in  bar,  the  defendant  may  sign  judgment  of  nonpros. 
As  to  the  form  of  the  entry,  and  of  the  writ  de  retorno 
habendo  thereon,  see  Arch.  Forms. 

Where  there  were  several  avowries  for  rent,  the  court 
allowed  the  plaintiff  to  pay  money  into  court,  with  respect  to 
the  rent  claimed  in  one  of  them  (r). 

Issue,  trial,  fyc.~]  The  issue  is  the  same  as  in  ordinary 
cases ;  but  it  may  be  made  up  either  by  the  plaintiff  or  the 
defendant,  as  both  parties  are  actors  in  replevin.  For  the 
same  reason,  either  party  may  give  notice  of  trial,  make  up 
the  nisi  prius  record,  and  enter  it  with  the  associate  or  judge's 
marshal  for  trial. 

The  proceedings  upon  a  demurrer  are  also  the  same  as  in 
ordinary  cases. 

If  a  verdict  be  found  for  the  plaintiff,  it  is  of  course  for 
damages ;  and  he  will  be  thereupon  entitled  to  his  judgment 
and  execution,  in  the  same  manner  as  in  ordinary  cases.  The 
damages  in  ordinary  cases,  where  no  special  damage  is  laid 
and  proved,  are  in  practice  always  assessed  at  21.  2s.  in 
London,  Middlesex,  York,  and  some  other  places;  21.  10s. 


(q)  See  Ward  v.  Creasy,  2  Moore,         (r)  Vernon  v.  Wynne,  1  H.  Bl. 
42.  24. 
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If  a  verdict  be  found  for  the  defendant,  or  the  plaintiff  be 
nonsuit,  the  defendant  at  common  law  was  entitled  to  judg- 
ment de  retorno  habendo,  and  to  a  writ  de  retorno  habcndo 
thereupon.  But  if  he  avow  or  make  cognizance  "  for  rente, 
customs,  services,  or  for  damage  feasant"  and  the  avowry,  &c. 
be  found  for  him,  or  the  plaintiff  be  nonsuit  or  otherwise 
barred,  the  defendant  shall  recover  his  damages  and  costs 
against  the  plaintiff  (*).  And  now,  by  stat.  17  C.  2,  c.  7,  s.  2, 
in  case  of  a  distress  for  rent,  if  the  plaintiff  shall  be  nonsuit 
after  avowry  or  cognizance  made  or  issue  joined,  or  if  a 
verdict  be  given  against  the  plaintiff,  the  jury  at  the  prayer  of 
the  defendant  shall  inquire  "concerning  the  arrears,  and  the 
value  of  the  goods  or  cattle  distrained  ;  and  thereupon  the 
defendant  shall  have  judgment "  for  such  arrearages,  or  so 
much  thereof  as  the  goods  or  cattle  distrained  amount  unto, 
together  with  his  full  costs,  and  shall  have  execution  there- 
upon by  fieri  facias  or  elegit,  or  otherwise  as  the  law  shall 
require.  The  defendant,  however,  is  not  bound  to  proceed 
upon  any  of  these  statutes,  unless  he  wish  it ;  but  he  may  still 
take  his  judgment  as  at  common  law  (t). 

Writ  of  inquiry.]  If  the  plaintiff  have  judgment  by  default, 
he  may  execute  a  writ  of  inquiry,  sign  final  judgment,  and  sue 
out  execution,  as  in  ordinary  cases. 

where  the  avowry  is  for  rent,  customs,  services,  or 
damage  featimt.  if  the  defendant  have  judgment  on  demurrer, 
or  judgment  ofnon  pros  for  want  of  a  plea  in  bar  or  subsequent 
pleading  by  the  plaintiff,  as  in  that  case  he  is  entitled  to  his 
damages,  by  the  statutes  already  mentioned,  x///>/v/,  a  writ  of 
inquiry  may  be  awarded  and  issued,  and  his  damages,  by 
•tat.  21  II.  *,  «•.  19,  or  the  arrears  of  rent  and  the  value  of  the 
goods  by  stat.  17  C.  2,  c.  7,  ss.  3,  2,  shall  be  assessed,  and  he 
•hall  hare  judgment  accordingly.  Or  if  the  plaintiff  be  non- 
prossed before  avowry,  then  the  defendant,  in  cases  of  distress 
for  rent,  after  entering  judgment  at  common  law,  de  retorno 
habendo(u),  may  enter  on  the  roll  a  suggestion  in  the  nature 
of  an  avowry,  and  pray  a  writ  of  inquiry  to  be  awarded,  and 
which  is  accordingly  awarded  and  iiwued  as  above  men- 
tioned^). In  cases  within  this  statute  (to),  fifteen  days' 
notice  of  inquiry  must  be  given  (x). 

(i)  81  H.  S,  c.  19,  •.  8.    7  H.  8,     6  Taunt.  57.    Pee  the  form  of  tu*- 
-•  i.  fWtion  and  award  of  inquiry,  after 

(f)8w  J7q/7bnf  v.4J0<ir,  ITauiit.     nonpros  'ring,    Arch. 

818.  Form*,  480,  anil  ol 

(«)8eeBaA«rT./xuf*.Carth.8&S.     qulrjr,   InqulifUon,  Judgment,  and 
CMfMrv.  6fer»nw*«,3  Willft.116.     execution,    Id.    4V1—483;   m    Hi.- 

ftee  1  Stand. 
1W,  n.S.    !aaand.9M,  B.6. 

(»)  17  C.  v. 

(*)  Id.  §.  8. 


n,  Id.  4*1—483;  of  tfM 
award  of  inquiry,  Ace.  on  a  nonpros 
for  want  of  a  plea  in  bar,  Id.  420— 
488;  th.Uk*  upon  a  demurrer,  Id. 

4»'i*. 
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Costs.']  If  the  plaintiff  recover,  he  is  entitled  to  costs,  as  in 
other  personal  actions. 

As  to  the  defendant's  costs :  where  the  distress  is  for  rent, 
relief,  heriot,  or  other  service,  if  the  plaintiff  "  become  non- 
suit, discontinue  his  action  or  have  judgment  given  against 
him,"  the  defendant  was  formerly  entitled  to  double  costs  of 
suit  (a).  But  now,  by  stat.  5  &  6  Viet.  c.  97,  s.  2,  instead  of 
double  costs,  the  defendant  shall  have  "  such  full  and  reason- 
able indemnity  as  to  all  costs,  charges,  and  expenses  incurred" 
in  and  about  the  suit,  as  shall  be  taxed  by  the  proper  officer 
in  that  behalf.  In  all  other  cases  he  is  entitled  to  ordinary 
costs  only ;  unless  otherwise  ordered  by  some  particular 
statute  on  which  the  distress  or  other  proceeding  may  be 
founded. 

As  to  costs,  where  there  are  several  issues,  some  found  for  the 
plaintiff  and  some  found  for  the  defendant,  see  Arch.  New 
Pr.  201. 

Judgment  and  execution.]  The  judgment  for  the  plaintiff 
is  the  same  as  in  trespass ;  and  the  execution  the  same  as  in 
ordinary  cases. 

The  judgment  for  the  defendant,  at  common  law,  is,  that  he 
have  a  return  of  the  goods,  irreplevisable  for  ever,  and  his 
costs ;  and  the  execution  may  be  by  Jr.  fa.  or  ca.  sa.  for  the 
costs,  and  by  writ  de  retorno  habendo  for  a  return  of  the 
goods,  and  after  that,  if  nikil  or  elongata  be  returned,  a 
capias  in  Witherman. 

The  judgment  for  the  defendant,  under  stat.  21  H.  8,  c.  19, 
is,  that  the  defendant  have  a  return  of  the  goods,  and  also 
his  damages  and  costs ;  and  the  execution  may  be  by./?,  fa.  or 
ca.  sa.  for  the  damages  and  costs,  and  by  writ  de  retorno 
habendo,  &c.,  for  a  return  of  the  goods. 

The  judgment  for  the  defendant,  under  stat.  17  C.  2,  c.  7, 
is,  that  the  defendant  do  recover  the  amount  of  the  arrears  of 
rent,  or  value  of  the  goods,  as  found  by  the  jury,  and  his 
costs  j  and  the  execution  is  byfi.fa.  or  ca.  sa. 


SECTION  II. 

Action  for  Distraining,  where  no  Kent  is  Due, 
The  form  of  Action,  and  in  what  Cases. 

At  common  law,  if  a  landlord  distrained  for  rent  where  no 
rent  was  due,  the  tenant's  remedy  was  by  action  of  trespass. 

(a)  11   G.  2,  c.  19,  s.  22.      See     Stanilandv.  Ludlam^B.  &C.889. 
Gurney  v.  Eulter,  1  B.  &  A.  670.     Johnson  v.  Larvson,  2  Bing.341. 
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But  by  >t;it.  -J  \v.  x  M.  sess.  1,  c.  5,  (which  first  enabled  a 
landlord  to  sell  a  distress  taken  for  rent,)  it  is  provided  and 
enacted,  by  M-ct.  5, 4<  that  in  case  any  such  distress  and  sule 
as  aforesaid  shall  be  made  by  virtue  or  colour  of  this  present 
Act,  for  rent  pretended  to  be  arrear  and  due,  where  in  truth 
no  rent  is  arrear  or  due  to  the  person  or  persons  distraining, 
or  to  him  or  them  in  whose  name  or  names  or  right  such  dis- 
tress shall  be  taken  as  aforesaid, — that  then  the  owner  of  such 
goods  or  chattels  distrained  and  sold  as  aforesaid,  his  execu- 
tors or  administrator^,  shall  and  may,  by  action  of  trepass  or 
upon  the  case,  to  be  brought  against  the  person  or  persons  so 
di.-trainins,  any  or  either  of  them,  his  or  their  executors  or 
administrators,  recover  double  the  value  of  the  goods  or  chat- 
tel- >«•  distrained  and  sold,  together  with  full  costs  of  suit." 

This  statute  extends  only  to  cases  where  the  goods  distrained 
are  sold ;  where  the  goods  are  not  sold,  the  remedy  is  by  the 
ordinary  action  of  trespass,  as  at  common  law.  Aud  where 
the  executors  of  a  deceased  tenant  declared  in  trespass  for 
taking  and  distraining  divers  goods  and  chattels  (enumerating 
them)  of  the  deceased,  and  detaining  them  until  the  deceased 
paid  91.  13*. :  Ld.  Denman,  C.  J.,  held  that  the  plaintiffs  could 
recover  only  the  sum  (»!'.»/.  13*.  (6). 

nation  in  trespass  is  in  the  common  and  ordinary 
form.  The  following  is  the  form  of  the  declaration  on  the 
above  htat.  _  \\ .  A.  M.  soss.  1,  c.  5,  s.  6. 


Dcclnrntinn  un  ,«fat.  2  H".  £  M.  Sets.  1,  C.  5,  *.  5. 

In  tbe  Queen's  Benrh.  goods  and  chattels  ,,f  the  plaintiff. 

day  of ,  A.D.  18—.  of  great  value,  to  wit,  <>t  the  value 

Middlesex,  to  wit:    A.  I*.,   the  of  £—,  and  afterwards,  to  wit,  <>n 

plaintiff  in  this  sn  i :  is  the day  of ,  sold  the  said 

attorney,  sue*  r.  It.,  the  defendant  goods    and  chattels    as   such  dis- 

in  this  unit :  For  that  the  |>htintitr,  tress  as  aforesaid,  for  certain  rent, 

before  and  at  the  time  of  the  com-  to   wit,    the    sum  <.f  £- 

s  of  the  grievance  by  the  and  there  pretended  by  the  defend 

defendant  as  hereinafter  mentioned,  ant  to  be  in  arrear  and  due  to  him 

was  tenant  to  the  .  a  the  said 

certain  messuage,  farm,  lands  and  demised  '  '   ::  ...,,,.,. r 

lisee,  at  and  under  a  certain  tenances;  whereas,  in  tmth  and  in 


therefor  •  payable    by    the  (act,  at  the  time  of  the  making  of 

plaintiff  to  the  defendant,  to  wit,  the  said  distress,  an.! 

the  rent  or  stun  off ,  per  an-  sale  as  aforesaid,  no  rent  was  in 

••  defendant,  not  re-  arrear  or  due  to  the  said  defend- 

PMMJ    t)..     MMM    hi  MB*    MM       ant.   f«r  Bf   Ifl    n-,,,,rt    of   tl,e   s.iid 

.      •    .   •  •  •          t  ....-..••.,,.•:.      UWM1 

wit,  on  ,  wronjrnilly  and  Inlo-    eontrary  to  the  form  of  the  •tatato 

r;         ,        ,..!  •      ,  ,.  .  , 

and  upon  the  said  tenements  divers     And  the  plaintiff  claims  i-—. 

The  action  may  be  brought  against  the  landlord,  if  it  can  be 
prov.  .thorired  the  distress.    Or  it  may  be  brought 

(ft)  LocAfcr  v.  PtU*r*m  *  aL,  \  Oar.  *  K.  971. 
o 
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against  the  person  who  actually  distrained.     Or  it  may  be 
brought  against  both. 


General  Issue. 


In  the  Queen's  Bench. 

The  day  of ,  A.o.18— . 

J.S.) 

ats.  ^-The  defendant,  by  C.  D..  his  attorney,  says  that  he  is  not  guilty. 
J.N.I 

This  plea  should  have  the  words  "By  statute"  in  the 
margin  («). 


Evidence  for  Plaintiff. 

To  support  this  declaration,  the  plaintiff  must  prove, — 

1.  The  tenancy,  and  at  what  rent,  as  stated  in  the  declara- 
tion ;  a  variance  between  the  declaration  and  evidence  in  this 
respect  would  be  fatal  (&),   unless  the  judge  allow  it  to  be 
amended. 

2.  That  the  defendant  seized  certain  goods  of  the  plaintiff 
upon  the  demised  premises,  as  a  distress  for.  rent  which  he 
alleged  to  be  due.    And  for  this  purpose,  the  notice  of  distress, 
if  signed  by  him,  may  be  put  in  and  proved. 

3.  The  value  of  the  goods  seized. 

4.  That  the  defendant  caused  them  to  be  sold. 

5.  That  at  the  time  of  the  seizure  and  sale,  no  rent  in  fact 
was  due  for  the  demised  premises. 


Evidence  for  the  Defendant. 

This  is  not  perhaps  an  action  within  stat.  11  G.  2,  c.  19, 
s,  21  (c)  ;  and  the  defendant  therefore  not  entitled  to  the 
privileges  granted  to  landlords  by  that  section.  But  I  think 
it  must  be  deemed  an  action  for  a  penalty  by  the  party 
grieved  within  stat.  21  Jac.  1,  c.  4,  s.  4,  and  that  the  defend- 
ant is  entitled  to  give  any  special  matter  of  defence  in  evidence 
under  the  general  issue  (d).  The  penalty  given  by  stat. 
11  G.  2,  c.  19,  s.  4,  to  the  landlord,  of  double  the  value  of 
goods  fraudulently  removed  to  avoid  a  distress,  has  been 

(a)  R.  PI.  H.  1853,  s.  21.  (c)  Ante,  p.  281. 

(ft)  See  Ireland  T.  Johnson,  1  (d)  See  1  Arch.JVm  Priw«,2Ed. 
Bing.  N.C.  162.  p.  849. 
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holden  to  be  within  that  section  of  the  statute  of  James  (e) ; 
and  that  is  a  case  exactly  analogous  to  this.  Or  the  defendant 
may  traverse  the  tenancy  (/),  or  plead  specially  if  he  will. 


SECTION  III. 

Action  for  distraining  twice  for  the  same  Rent. 
In  what  Cases. 

At  common  law,  a  landlord  could  not  distrain  twice  for  the 
same  rent :  he  could  not  distrain  for  a  part  at  one  time  and 
a  part  at  another,  if  there  were  sufficient  goods  upon  the  de- 
mised premises  at  the  time  of  the  first  distress  to  have  enabled 
him  then  to  have  distrained  for  the  whole  (g).  And  for 
this,  the  tenant  may  sue  the  landlord  for  damages,  either  in 
case  or  trespass,  at  his  option  (h).  If  indeed  the  tenant  replevy 
the  goods,  and  bring  replevin,  it  will  not  be  sufficient  in  a  plea 
in  bar  to  an  avowry  for  the  rent,  to  say  that  the  defendant  on 
a  former  occasion  took  goods  enough  to  discharge  the  rent  in 
arrear,  and  the  costs  of  the  distress,  and  might  thereby  have 
paid  t  ->nt  neglected  to  do  so,  and  wrongfully  made  a 

second  distress  for  the  same  cause ;  such  a  plea  was  holden  ill 
on  demurrer,  assigning  for  cause  that  it  did  not  show  that  the 
rent  was  satisfied  by  the  former  distress  (t).  So,  if  a  landlord, 
baring  distrained  goods  sufficient  to  pay  his  rent,  abandon 
that  distress,  and  afterwards  make  a  second  distress  for  the 
same  rent,  the  tenant  may  sue  him  for  damages  in  an  action 
on  the  case  ;  or,  it  should  seem,  trcspa>s  would  lie  (h).  But 
if,  where  he  distrains  for  a  part  only,  there  were  not  goods  or 
cattle  sufficient  upon  the  premises  to  answer  the  whole  of  tho 

lie  may  lawfully  come  a  second  time  to  distrain  for  the 
retkhie(m).  So,  if  cattle  to  the  full  amount  were  distrained 

•  first  day,  and  afterwards  om  «f  t  IK  beasts  died  in  the 
pound,  the  distrainor  may  again  distrain  another,  or  other 
goods,  in  lien  of  it  (I).  So,  if  from  mistake,  or  from  igno- 
rance of  the  value  of  the  goods,  he  took  too  little  upon  the 

(f\  /MM  T.  WUHami,  4  Meet.         (<)  Hudd  T.  Radnor,  9  Brod. 
fc  II.  004.    Ungham  T.    Warren, 
}*tn  T.    TrarU  et  aL,   18     Id.  80. 

-'    9W,  qb.  (*)  Smith  T.  Ooodirtn,  4  B.  fc  Ad. 

(g}  Anon.  Moor.  7  pi.  90;  Anon.     418.    Xto«M»  T.  Cropp,    14  Lnw 
Cro.  EL  18;   Anon.  8  felk.  187;     J.  28 
ITal/j  ».««•«,  2  Lutw.  1682, 1M0!         ( /  )  Hro.  Abr.  Dirtmt,  00. 

- 
(A)LmrT.ttiUfavff,4Q.B.18S.     Hob*rt.  1  ;    per  Holt, 

C.J.,  Anon,  12  Mod.  807. 
0  2 
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first  occasion,  he  may  distrain  again  for  the  residue  (z).  Sof 
by  stat.  17  C.  2,  c.  7,  (which  enabled  a  defendant,  in  replevin, 
instead  of  taking  a  judgment  de  retorno  habendo,  as  at  com- 
mon law,  to  take  a  verdict  for  the  amount  of  his  rent,  if  that 
were  less  than  the  value  of  the  goods,  or  for  the  value  of  the 
goods,  if  that  were  less  than  the  rent,)  it  is  enacted  by  sect.  4, 
"  that  in  all  cases  aforesaid,  where  the  value  of  the  cattle,  dis- 
trained as  aforesaid,  shall  not  be  found  to  be  to  the  full  value 
of  the  arrears  distrained  for,  the  party  to  whom  such  arrears 
were  due,  his  executors  or  administrators,  may  from  time  to 
time  distrain  again  for  the  residue  of  the  said  arrears."  The 
words  "  from  time  to  time"  here,  however,  will  not  enable  the 
landlord  to  distrain  for  the  residue  at  several  times,  if  there 
be  sufficient  goods  upon  the  premises  at  first  whereon  to 
distrain  for  the  full  amount;  but  merely,  if  there  be  not 
sufficient  the  first  time,  he  may  come  a  second,  and  if  there 
be  not  sufficient  at  the  second  time,  he  may  come  a  third  time, 
and  so  on.  And  it  seems  doubtful  whether  the  statute  extends 
at  all  to  a  case  where,  upon  the  occasion  of  the  original  dis- 
tress, the  defendant  might  have  distrained  for  the  full  amount, 
but  purposely  abstained  from  doing  so. 

Also,  where  a  tenant  gave  a  bill  of  sale  to  his  debtor,  under 
which  the  goods,  &c.,  (including  certain  eatage,)  were  about  to 
be  sold,  when  the  landlord  distrained  for  rent  then  due  to 
him  ;  it  was  thereupon  agreed  that  the  sale  should  proceed, 
but  that  the  landlord  should  be  paid  his  rent  out  of  the  pro- 
duce ;  the  goods  and  eatage  were  accordingly  sold,  but  did  not 
produce  sufficient  to  satisfy  the  distress  ;  and  the  person  who- 
purchased  the  eatage,  having  put  in  his  cattle  to  depasture  it, 
the  landlord  distrained  upon  them  for  the  residue  of  his  rent ; 
it  was  holden  (a)  that  the  owner  of  these  cattle  might  main- 
tain an  action  of  trespass  against  the  landlord  for  distraining- 
them,  as  under  the  circumstances  a  contract  was  to  be  implied 
upon  his  part,  not  to  distrain  the  cattle  of  the  purchaser  of  the 

.    (&)- 

Also,  if  rents  due  at  several  days  be  in  arrear,  there  is  no 
objection  to  the  landlord  distraining  for  the  rent  due  at  one 
day,  and  afterwards  for  the  rent  due  at  another  day,  although 
there  were  goods  upon  the  premises  on  the  first  occasion 
sufficient  for  both  rents  (c). 

Also,  if  a  widow  be  endowed  of  lands  let  at  an  entire  rent, 
she  may  distrain  for  a  third  of  the  rent,  and  the  heir  for  the 
remaining  two-thirds  (d).  So,  where  lands  let  at  an  entire  rent, 
descend  to  parceners,  each  may  distrain  for  her  moiety  (e). 

(z)   Wallisv.Snml,  2Lutw.l532;  (c)  Per  Brown,   J.,  Anon.  Moor, 

Hutchins  v .  Chambers,  1  Burr. 589.  7  pi.  26. 

(a)  Parke,  B.,  dis.  (d)  Bro.  Abr.  Avowry,  139. 

Horsford  v.  Webster  et  al,,  (e)  Bro.  Abr.  Distress,  59. 


(a)  Pa 

(b)  Ho 
1  Cr.  M. 
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It  has  been  already  mentioned  (supra),  that  the  tenant,  in 
this  case,  may  maintain  either  trespass  or  case,  at  his  option  : 
if  trespass,  the  declaration  may  be  in  the  ordinary  form  of  the 
count  in  trespass  </<•  t>»/ii,<  nxnortutis  (f);  if  an  action  on  the 
case,  the  declaration  may  be  as  follows  : — 


Declaration. 


In  the  Queen's  Bench. 

The day  of ,  A.  D.  18—. 

Middlesex,  to  wit:  A.  B.,  the 
plaintiff  in  this  suit,  by  E.  F.,  his 
attorney,  sues  C.  D.,  the  defendant 
in  this  suit:  For  that  heretofore 
and  before  the  committing  of  the 
grievances  hereinafter  mentioned, 

to  wit,  on ,  the  defendant  took 

and  distrained  certain  growing 
crops,  goods  and  chattels  of  the 

plaintiff,  to  wit, ,  under  colour, 

and  as  and  for  and  in  the  name  of 
a  distress  for  certain  rent  then  al- 
leged to  be  due  and  payable  to  the 
defendant  for  and  in  resjH-ct  of  cer- 
tain premises  then  in  the  posses- 
sion of  the  plaintiff,  and  which  said 
growing  crops  then  and  afterwards 
were  of  more  than  sufficient  value 
to  have  satisfied  the  said  alleged 
arrears  of  rent,  and  the  costs,  ex- 
penses and  charge*  of  and  attend- 
ing; Hiirh  distr.-ss.  and  the  sal,-  ..f 
th...  said  growing  rro,,s.  p.-d.s  mid 
chatt.-is  m,d,T  such  digress,  ami 
tli.-n-t..:  and  the.lefend- 


ant  having  BO  taken  and  distrained 
the  said  growing  crops,  goods  and 
chattels  of  the  plaintiff  as  aforesaid, 

th.-n  hii.1  aii.l  r.-uin.-.l  jH.ss.-ssi..,, 
r.f  Hi.-  Milne  under  such  distress,  f,,r  «, 

loog  space  of  time,  to  wit,  fr«m  th.> 
day  and  year  last  aforesaid,  until 


and  upon  a  certain  other  day,  to 
wit,  the ;  and  although  the  de- 
fendant, under  the  said  distress, 
and  by  virtue  thereof,  could  and 
might  have  satisfied  the  said  arrears 
of  rent  and  all  reasonable  and  law- 
ful charges  in  that  behalf,  yet  the 
defendant,  well  knowing  the  pre- 
mises, afterwards,  to  wit,  on , 

wrongfully,  injuriously  and  vexati- 
ously  made  a  second  and  another 
distress  upon  the  said  growing 
crops,  goods  and  chattels,  to  wit, 

,  of  the  plaintiff,  for  the  same 

identical  alleged  arrears  of  rent  for 
and  in  respect  whereof  the  said 
distress  in  this  count  first  above 
mentioned  was  made  as  at 
mid  then  again  took  and  distrain.  <l 
the  said  growing  crops,  goods  and 
chattels  of  the  plaintiff  for  the 
same  rent  so  pretended  to  be  due 
and  payable  as  aforesaid,  and  not 
for  any  more  or  other  or  different 
rent  or  cause  whatsoever,  and 
wrongfully  and  injuriously  kept 
and  withheld  the  said  several  grow- 
ing crops,  goods  and  chattels  from 
Mi.-  |il:iiiiti!»,  under  the  said  mromJ 
distress  in  this  count  mentioned 
for  a  long  space  of  time,  to  wit, 
from  the  day  and  year  last  afore- 
said, hitherto  [or  until ].  And 

the  plaintiff  claims  £ . 


This  count  was  holden  good  in  Lear  v.  Caldicott  (g).  The 
statement  may  easily  be  varied,  so  as  to  describe  the  matter  of 
complaint  in  any  similar  case. 


Pleading*  and  Evidence. 

The  general  issue  is  the  same  as  the  form,  ante,  p.  290. 
Under  this,  the  plaintiff  will  have  to  prove  the  two  distresses, 


(/)  See  1  Arch.  SM  Prut,  9d.     See  abx>  Smith  r.  Ooodtrtn 
EdTp.  470.  4  B.  &  Ad.  . 

(ff)  4 Q.  B.I 23;  IS  Law  i.  IW.qb. 


294         Distraining  for  more  Rent  than  is  due. 

and  that  they  were  for  the  same  rent ;  and  he  must  give  evi- 
dence to  connect  the  defendant  with  them. 

The  defendant  may  give  evidence  in  disproof  of  what  the 
plaintiff  ought  to  prove,  as  above  mentioned ;  or  he  may  give  in 
evidence  any  matter  of  defence,  which  confesses  and  avoids 
the  cause  of  action,  without  specially  pleading  it  (h). 


SECTION  IV. 

Action  for  distraining  for  more  Rent  than  was  due. 
In  what  Cases. 

If  a  landlord  distrain  upon  his  tenant  for  more  rent  than  is 
due  at  the  time,  the  tenant  may  maintain  an  action  on  the 
case  against  him,  to  recover  damages.  Even  where  the  distress 
was  for  25Z.  the  amount  of  half  a  year's  rent,  then  due,  but 
the  sum  really  payable  to  the  landlord  was  very  much  less, 
being  reduced  to  51.  10s.  by  payments  of  i-ent  to  the  head 
landlord,  and  of  land  tax ;  and  although  the  tenant  tendered 
the  receipts  for  the  sums  as  paid  by  him,  and  the  balance  in 
money,  yet  the  landlord  refused  them,  and  distrained  for  the 
whole  rent :  the  court  held  that  he  was  liable  to  this  action, 
p  at  the  suit  of  his  tenant  (i).  But  he  is  not  liable  to  this  action, 
where  the  goods  actually  distrained  are  of  a  less  value  than  the 
amount  of  the  rent  actually  due  (£).  This  was  decided  other- 
wise  in  the  case  of  Taylor  v.  Henniker  (I),  which,  however, 
has  since  been  overruled^"'  The  case  was  thus : — The  defendant 
claimed  165?.  as  due  to  him  for  rent,  and  distrained  a  crop  of 
hay  grass,  then  growing,  for  the  amount ;  80/.  was  all  that 
was  due;  and  the  defendant  having  mowed  the  crop  (which 
was  of  less  value  than  the  80Z.),  and  laid  it  up  upon  the  pre- 
mises, then  served  the  tenant  with  a  fresh  notice  of  distress  for 
the  80Z.  only :  it  was  argued  that  as  the  goods  actually  dis- 
trained were  of  less  value  than  the  rent  really  due,  the  land- 
lord was  not  liable  to  this  action  at  the  suit  of  his  tenant,  for 
distraining  nominally  for  more;  and  Wilkinson  v.  Terry  (m), 
and  Avenell  v.  Croker  (w),  where  it  had  been  so  decided  at 
nisi  prius,  were  cited  :  but  the  court  held  that  the  action  well 
lay  for  distraining  for  more  than  was  due,  without  reference  at 

(h)  See  11  G.  2,  c.  19,  a.  21 ;  ante,  (1}  12  Ad.  &  El.  488,  overruling 

p.  281.  Wilkinson  v.  Terry,  and  Avenell  v. 

(i)  Carter   v.  Carter  et   al.,   5  Croker,  supra.     Crowder  v.  Self, 

Bing.  406.  2  Moody  &  R.  190. 

(k)  Tancred  v.  Leyland,  20  Law  (TO)  1  Moody  &  R.  377. 

J.  316,  qb.  (n)  Moody  &  M.  172. 
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all  to  the  value  of  the  goods  taken  j  the  action  lay  at  common 
law,  before  the  stat.  2  \V.  &  M.  sess.  1,  c.  5,  allowed  of  the 
sale  of  the  distress,  and  when  the  value  of  the  goods  seized  was 
not  material ;  and  the  relinquishment  of  the  excessive  sum 
distrained  for,  by  notice  to  the  tenant,  did  not  cure  the  wrong, 
any  more  than  the  return  of  an  article  converted  cures  the 
conver>ion.  This  case  of  Taylor  v.  Henniker  was  overruled 
in  the  late  case  of  Tancred  v.  Let/land  (o),  in  the  Exchequer 
Chamber,  upon  error  from  the  court  of  Queen's  Bench. 


Declaration. 

In  the  Queen's  Bench.  [then  sold  the  same,  and  converted 

Tin1 day  of ,  A.D.  18 — .  the  same  to  his  own  use.    Or]  kept 

Middlesex,   to   wit:    A.  B.,   the  and  detained  the  said  cattle  of  the 

plaintiff  in  this  suit  fey  E.  F.,  his  plaintiff  from  him  the  said  plaintiff, 

attorney,  sues  C.  D.,  the  defendant  for  a  long  space  of  time,  to  wit,  for 

in  this  suit :  For  that  the  plaintiff,     the  space  of days  then  next  fol- 

befbre  and  at  the  time  of  the  com-  lowing,  and  until  he  the  said  plain- 
mi  ttinp  of  the  grievance  hereinafter  tiff,  in  order  to  regain  the  posses- 
next  mentioned,  was  tenant  to  the  sion  of  his  said  cattle,  was  forced 
of  certain  premises,  at  and  obliged  to  pay,  and  did  pay  to 
a  certain  rent :  Yet  the  the  defendant  the  said  pretended 
heretofore,  to  wit,  on  arrears  of  rent,  and  a  large  sum  of 

money,  to  wit  the  sum  of  £ for 

the  costs  and  charges  of  the  said 

i  then  due,  and  distress  and   expenses    incidental 

from  the  plaintiff  to  the  thereto.    Whereas  in  truth  and  in 

for  rent  of  the  said  pro-  fact,  at  the  time  of  the  making  of 

wrongfully   and    unjustly  the  said  distress  as  aforesaid,  and 

lad  took  certain  cattie,  to  during  all  the  time  aforesaid,    a 

wit,  ,  of  the  said  A.  ».,  then  small  part  only,  to  wit,  the  sum  of 

found  and  being  in  and  upon  the     £ of  the  said  sum  of  money  so 

•aid    last-mentioned  premises,  of  pretended  to  be  due  and  in  arrear 

arsatsr  value  than  the  amount  of  as  aforesaid,  was  due  and  in  arrcar 

the  ran  so  distrained  for,  to  wit,  from  the  plaintiff  to  the  defendant 

of  the  value  of  £ ,  as  a  distress  for  the  rent  of  the  said  tenements 

fcr  the  said  sum  of  money  so  pre-  with  the  appurtenances.    And  the 

tended  to  be  doe  and  in  arrear  as     plaintiff  claims  £ . 

aftnsaid,  aad  nader  that  pretense 

General  Issue  and  Evidence. 

The  general  issue  is  the  same  as  the  form  ante,  p.  200.  The 
plaint*  mustpro™,- 

1  The  amount  of  the  rent  which  was  really  due,  by  putting 
in  and  proving  the  last  receipt*,  or  the  like;  and  a  variance 
between  the  sum  proved  and  that  stated  in  the  declaration 
will  not  I*-  mau-rial  (;,,. 

2.  The  distress,  and  the  amount  distrained  for,  by  putting 
to  and  proving  the  notice  of  distress,  and  connecting  the  dc- 

(0)  SO  Law  J.  fid,  qb.  (p)  8*IU  T.  Hoan  ,t  at,,  1  Blng.  401. 


,  falsely  pretending  that  a  cer- 

«aia  Urge  son  of  money,  to  wit. 
fhestnnof£ was  then  due,  and 


296  Excessive  Distress. 

fendant  with  it,  when  necessary.  Where  the  landlord's  broker 
went  to  the  demised  premises,  and  pressed  for  payment  of  rent 
alleged  to  be  due,  and  31.  3s.  for  expenses  of  the  levy,  but 
touched  nothing,  and  made  no  inventory  ;  the  tenant  paid  the 
rent  and  expenses,  upon  which  the  broker  withdrew  ;  and  the 
tenant  then  brought  his  action  against  the  landlord,  for  dis- 
training for  more  than  was  due  :  it  was  holden  that  the  defend- 
ant, under  these  cirumstances,  could  not  deny  that  there  had 
been  an  actual  distress  (&). 

The  defendant  may  give  evidence  in  disproof  of  what  the 
plaintiff  has  proved;  even  where  a  former  rent  had  been  dis- 
trained for,  and  satisfied,  it  was  holden  that  the  landlord  was 
not  precluded  by  that  circumstance  from  proving  that  rent 
accruing  due  before  that  distrained  for  was  still  owing  (c). 
The  defendant,  also,  under  this  plea,  may  give  in  evidence  any 
defence  which  confesses  and  avoids  the  cause  of  action,  although 
he  have  not  pleaded  it  specially  (d).  But  it  will  be  no  de- 
fence to  prove,  that  although  the  distress  was  nominally  for 
more,  the  value  of  the  goods  distrained  was  less  than  the  rent 
actually  due  (e).  Nor  will  it  be  any  defence,  that  the  defend- 
ant, before  any  sale  of  the  goods,  rectified  the  mistake  in  the 
first  notice  of  distress,  by  giving  a  second,  which  was  cor- 
rect (/). 


SECTION  V. 

Action  for  an  Excessive  Distress. 
In  what  Cases. 

By  the  stat.  of  Marlebridge  (g), "  distresses  shall  be  reasonable 
distresses,  and  not  too  great;  and  they  that  take  unreasonable 
and  undue  distresses,  shall  be  grievously  amerced  for  the  excess 
of  such  distresses."  But  besides  this  amercement,  of  which 
there  are  instances  in  the  old  books  (h),  an  action  on  the  case, 
founded  on  the  above  enactment,  lies  at  the  suit  of  the  party 
grieved.  It  seems  that  formerly  the  amercement  formed  part 
of  the  judgment  in  the  action;  for  where  an  information  at 
the  suit  of  the  crown  was  brought  against  a  lord  of  a  manor, 
for  taking  excessive  distresses,  it  was  holden  by  the  court  that 


(6)  Hutching  v.  Scott,  2  Mees.  &         (e)  Taylor  v.  Henniker,  12  Ad. 
W.  809.  &  El.  488,  ante,  p.  294. 


(c)  Qanibrell  v.  Earl  of  Fal-         (/)  Id. 

outh  et  al.,  4  Ad.  &  El.  73.  (g)  52  Hen.  3,  c.  4. 

(d)  See  stat.  11  G.  2,  c.  19,  s.  21,         (ft)  See  41  E.  3,  26.    Bro.  Abr.       t'+jw 


mouth  et  al.,  4  Ad.  &  El.  73.  (g)  52  Hen.  3,  c.  4. 

(d)  See  stat.  11  G.  2,  c.  19,  s.  21,         (ft)  See  41  E.  3,  20.    ^~.  ~.«. 
an£e,  p.  281.  Distress,  2. 

til* 
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it  did  not  lie,  the  judgment  upon  the  information  being  for  a 
6ne,  not  for  an  amercement ;  the  remedy  was  by  action  on  the 
case,  founded  on  the  statute  of  Marlebridge,and  not  by  inform- 
ation (i).  The  remedy  for  the  party  grieved,  therefore,  is  by 
action  on  the  case  founded  on  this  statute  (A),  and  not  trover  (I), 
or  trespass  (w).  Case  will  lie,  even  although  the  rent  have 
been  tendered  before  the  making  of  the  distress,  and  there 
have  been  no  subsequent  demand  of  it  (n). 

It  remains  to  be  considered  what  is  an  excessive  distress. 
The  cases  which  we  find  in  the  old  books,  decided  at  a  time 
when  the  distress  could  not  be  sold,  and  was  holden  merely  as 
a  pledge  for  the  rent, — need  hardly  be  mentioned  as  authorities 
at  present :  as  for  instance,  that  40  sheep  taken  as  a  distress  for 
twopence,  or  16  oxen  for  ninepence,  is  excessive  (0)  ;  two  oxen 
as  a  distress  for  four  pair  of  gloves,  ten  sheep  for  one  pair,  teu 
for  another,  is  excessive  (p) ;  and  no  doubt  they  would  be  so. 
But  now  that  the  distress  may  be  sold,  the  sum  for  which  it 
would  sell  suggests  the  rule  ;  and  if  a  landlord  now  seize  cattle, 
or  goods  and  chattels,  to  an  unreasonable  amount  beyond  what 
would  realize  the  rent  and  expenses  at  a  sale,  such  as  is  usually 
adopted  for  the  sale  of  a  distress,  the  distress  will  be  deemed 
excessive  (q).  Bat  the  seizing  of  an  ox  or  a  horse  as  a  dis- 
tress for  a  penny  is  not  excessive,  if  there  be  no  other  distn— •; 
upon  the  premises  j  it  would  be  otherwise,  however,  if  there 
were  a  sheep  or  a  swine,  or  any  beast,  &c.,  of  less  value,  nji-m 
the  premises;  then  the  taking  of  the  horse  would  be  an  ex< ••  s- 
sive  distress  (r).  And  the  mere  seizure  of  the  distress,  and 
leaving  a  person  in  possession,  subjects  the  distrainor  to  thin 
action,  although  the  goods  be  not  removed,  and  the  tenant  be 
not  thereby  prevented  from  carrying  on  his  business  (*).  So, 
if  *  landlord  distrain  upon  the  crops  growing  in  two  fields, 
where  the  crops  growing  in  one,  when  at  maturity,  would  be 
abundantly  sufficient  to  pay  the  rent  and  expenses, — this  would 
be  an  excessive  distress  (t);  for  in  whatever  stage  the  crop  may 
be  at  the  time  of  the  distress,  it  is  easy  to  calculate  the  j 
it  probably  will  sell  for  when  at  maturity  and  harvested  (M).  If 
part  only  of  the  goods  seized  belong  to  the  tenant,  part  to  a 


«)  *.    r.  Lrtingkam,  Lev.  ttQ.  (p)  8  H.  4,  16.  0  Tin.  Abr.  I)i»- 

9  Tfn.  Abr.  DMmt,  R.  9,  pi.  S.  trew,  R. 

//•icMiu    v.   Ctombtn,    I  (a)  WeUt  v.  Moody,  7  Car.  fc 

Murr.  .V«M.  I».  ji». 


(I)   Wkitnvrtk     T.     Smith,      1  (r)  S  In*.  107. 

Moody  *  R.  19S.  (,)  Bayti*  ».   FUktr,   7    Bin*. 

(m)  X***  T.  Moody,  0  Yin.  Abr.  163. 

R.S.  pl.S.  (0  Piggott   T.    £<TflM,   1  M««. 

rmmtMmt  r.  BH^»»,  1  B.  *  W.  441. 
146. 

(0) 


ramteomb  T.  Bridgn,  IB.      fc  W 
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stranger,  the  tenant  may  still  recover,  framing  his  declaration 
accordingly  (v). 

The  Declaration. 

In  the  Queen's  Bench.  tofore,    to    wit,  on  ,    wrong- 

The day  of -,  A.  D.  1&— .  fully    and    maliciously   took   and 

Middlesex  to  wit :  A.B.,  the  plain-  distrained    for     the   said   arrears 

tiffin  this  suit,  by  E.  F.,  his  attor-  of  rent  certain  goods  and  chattels, 

ney,  sues  C.  D.,  the  defendant  in  to  wit, of  the  plaintiff,  of  much 

this  suit :  For  that  the  plaintiff,  be-  greater  value  than  the  amount  of 

fore  and  at  the  time  of  the  com-  the  said  arrears  of  rent,  to  wit,  of 

mitting  of  the   grievance  herein-  the  value  of  £ ,   and    thereby 

after  next  mentioned  was  tenant  to  took  an  excessive  and  unreasonable 

the  defendant  of  certain  lands  and  distress  for  the  said  arrears  of  rent ; 

premises,  at  and   under  a  certain  when,  at  the  time  of  the  taking  of 

rent  therefor  payable  by  the  plain-  the  said  distress  as  aforesaid,  a  cer- 

tiff  to  the  defendant  for  the  same,  tain  part  of  the  said  goods  and  chat- 

of  which  said  rent,  at  the  time  of  tels  so  distrained  as  aforesaid,  to 

the  committing  of  the  grievance  wit,  one  half  thereof,  then  was  of 

hereinafter  next  mentioned,  a  small  sufficientvalue  to  have  satisfied  the 

sum  of  money,  to  wit,  the  sum  of  said  arrears  of  rent,  and  the  charges 

£ ,  and  no  more,  was  due  and  in  of  the  said  distress,  and  of  the  ap- 

arrear  from  the  plaintiff  to  the  praisement  and  sale  thereof;  con- 
defendant  :  Yet  the  defendant,  not  trary  to  the  form  of  the  statute  in 
regarding  the  statute  in  such  such  case  made  and  provided.  And 
case  made  and  provided,  here-  the  plaintiff  claims  £ . 

A  count  in  trover  is  often  added,  in  order  that  the  plaintiff 
may  avail  himself  of  it,  in  case  the  tenancy  or  the  distress 
should  be  denied ;  or  in  case  it  turn  out  at  the  trial  that  some 
goods  were  taken  away,  which  are  not  in  the  inventory  (w). 
So,  where  a  count  in  trover  is  added,  it  is  competent  for  the 
plaintiff,  at  the  trial,  to  abandon  the  above  count  in  case,  and, 
denying  the  tenancy,  recover  under  the  count  in  trover,  with- 
out giving  any  previous  intimation  to  the  defendant  of  his  in- 
tention to  take  that  course  (a;).  If  the  goods  have  been  sold, 
add  a  count  for  not  selling  at  the  best  price  (y). 


General  Issue,  and  Evidence  for  Plaintiff. 

The  general  issue  is  the  same  as  the  form  ante,  p.  290. 
Under  this,  if  there  be  no  other  plea,  the  plaintiff  must 
prove,— 

1.  The  tenancy,  as  stated  in  the  declaration;  and  if  there  be 
a  variance  between  the  proof  and  the  statement  in  the  decla- 


(r)  Bail  v.  Mellor,  19  Law.  J.,  (x)  Spargo  v.  Brown,  9  B.  &  C . 

279,  ex.  935. 

(w)  Bishop  v.  Bryant,  6  Car.  &  (y)  Vide  post,  p.  312. 
P.  484. 
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ration,  in  this  respect,  it  will  be  fatal  (z),  if  the  judge  will  not 
amend. 

-2.  The  amount  of  rent  due  at  the  time  of  the  distress,  by 
putting  in  and  proving  the  last  receipt,  or  the  like;  but  a 
variance  between  the  proof  and  declaration,  in  this  respect, 
will  not  be  material  (a). 

3.  The  distress,    by  producing  and  proving   the  notice  ot 
distress,  and  connecting  the  defendant  with  it,  if  necessary. 

4.  The  goods  distrained,  their  fair  value,  and  the  sum  they 
would  fairly  sell  for,  at  such  a  sale  as  goods  taken  under  a 
distress  are  usually  sold  at  (b).    Also  where  the  distress  has 
been  upon  a  farm,  and  consists  of  straw,  &c.,  which,  either  by 
the  express  stipulation  between  the  landlord  and  tenant,  or  by 
the  custom  of  the  country,  must  be  expended  upon  the  farm, 
it  seems  doubtful  whether  the  great  disadvantage  at  which  it 
would  be  likely  to  sell  under  such  circumstances  must  not 
also  be  taken  into  calculation  (c).  But  where,  under  a  distress 
for  39/.,  the  landlord  seized  a  rick  of  corn  of  the  value  of  62f. 
there  being  two  other  ricks  of  less  value  on  the  premises,  and  the 
tenant  being  bound  to  consume  the  straw  upon  the  premises, 
the  landlord  sold  the  rick  for  42/.,  subject  to  the  purchaser's 
leaving  the  straw :  this  was  holden  not  to  be  an  excessive 
distress,  as  the  landlord  was  not  bound  to  sell  the  straw  (d). 
It  is  not  necessary,  however,  to  prove  express  malice  (e) ;  nor 
is  it  a  question  to  be  left  to  the  jury,  whether  the  defendant 
acted  maliciously  (/). 


fence  for  Defendant. 

Where  the  general  issue  "  by  statute  "  is  pleaded,  the  de- 
fendant may  not  only  controvert  all  the  plaintiff  has  proved, — 
the  tenancy,  the  ownership  of  the  goods  (g),  the  distress,  and 
the  value  of  the  goods  distrained, — but  he  may  also  give  in 
evidence  any  matter  which,  in  ordinary  cases,  he  must  have 
specially  pleaded  (//).  But  if  the  general  issue  be  pleaded,  but 
by  statute,"  as  that  merely  puts  in  issue  the  exces- 
sive distress,  the  defendant  may  also  traverse  the  tenancy,  if 
be  will  (t).  But  an  arrangement  between  the  parties,  respect- 


U)  to  Ireland  v.   Jokn*m,  1  (c)  Field  ^.  Mitchell,  6  f^ 

BU*.  N.  C.  10*.  (/)  SM  S/urcA  r.  CtarT*  «/., 

(•)  BM  «*«*  T.  lTMr«  rf  «/.,  1  4  Kit  At 

Bta«.401.  (^)  |fi/;,flf,,,T.  /o»u-«  rr  <//..  11 

(J)  IT*WJ  v.  Ifoody,    7  Car.  fc  Id.  It.  El.  Oil. 


MSst^Msjr  T.AfMbtMw.  p.ssi. 

U9;  but  •«•  Fr***  v.  1^»,  (0  Tatet  T.  rraK«  ef  at.,  IS  Law 

10  Id.,  TOO.  J.,  --.I,  ,jl,. 
(«£)  **rf*n  v.  ffrton,  18  Law  J., 


300    Distraining  Beasts  of  the  Plough  or  Sheep. 

ing  the  sale  of  the  goods  distrained,  made  after  the  distress  and 
before  the  sale,  does  not  furnish  the  defendant  with  a  defence, 
or  divest  the  plaintiff  of  his  right  of  action;  fora  right  of  action 
once  vested  can  only  be  discharged  by  a  release  under  seal,  or 
by  the  acceptance  of  something  in  satisfaction  of  the  wrong 
done  (t/).  So  where,  upon  a  distress  being  made,  the  tenant 
signed  an  agreement,  drawn  up  by  the  broker,  that  if  he  did 
not  pay  the  rent  on  or  before  a  given  day,  the  broker  might 
again  enter  and  distrain :  this  was  holden  to  be  no  defence  to 
an  action  for  an  excessive  distress,  subsequently  made  in  con- 
sequence of  the  tenant's  not  paying  the  rent  at  the  stipulated 
time  (2). 

Verdict. 

Upon  a  declaration  merely  for  an  excessive  distress,  where 
no  mention  is  made  of  a  sale,  either  by  way  of  special  damage, 
or  of  substantive  complaint,  the  plaintiff  can  recover  damages 
merely  in  respect  of  thejigtentipn  ofthe .goods,  and  not  of  the 
sale  of  them  (a).  5nd  intKe  ^ase^of  seizing  growing  crops, 
the  measure  of  damages  is,  not  the  value  ofthe  crops,  but  the 
inconvenience  and  expense  which  the  tenant  has  sustained  in 
being  deprived  of  the  management  of  them,  or  which  he  was 
put  to  by  being  obliged  to  procure  sureties  to  a  larger  amount 
than  he  would  otherwise  have  to  do  in  replevying  the  dis- 
tress (b).  If  the  removal  be  stated  as  special  damage,  the 
plaintiff  will  be  entitled  to  damages  for  any  injury  or  incon- 
venience he  may  have  sustained  from  it.  And  if  the  sale  be 
alleged  as  special  damage,  the  plaintiff  will  be  entitled  to 
the  fair  value  of  the  articles  composing  the  excess. 


\ 


SECTION  VI. 
Action  for  Distraining  Beasts  ofthe  Plough  or  Sheep. 

By  stat.  51  H.  3,  st.  4,  it  is  amongst  other  things  enacted, 
that  no  man  shall  be  distrained  by  his  beasts  that  gain  his  land, 
nor  by  his  sheep,  so  long  as  the  distrainor  can  find  another 
distress  or  chattels  sufficient  for  the  demand.  The  statute,  in 
this  respect,  is  said  to  be  confirmatory  ofthe  common  law  (c). 

(y)  Willougliby  v.  SackJwuse,  (6)  Piggott  v.  Birtles,  1  Mees. 

2  B.  &  C.  821.  &  W.  441. 

(z)  Holland  v.  Bird,  10  Bing.15.  (c)  2  Inst.  182;  and  see  Co.  Lit. 

(a)  Thompson  v.  Wood  et  al.,  4  47.  a.  Dy.312  inmarg.  Per  Grose, 

Q.  B.  493 ;  12  Law  J.,  175,  qb.  J.,  4  T.  R.  569. 
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Declaration. 

In  the  Queen's  Bench.  defendant,  for  and  in  respect  of  the 

The day  of ,  A.D.  18 .  said  land  and  premises,  although 

Middlesex,    to   wit:    A.H..    the  then-  wi-re  then  other  goods  and 

plaintiff  in  this  suit,  by  E.  F.,  his  chattels  of  the  plaintiff  in  and  upon 

attorney,  sues  ('.!>..  the  defendant  the   said   land   and   premises,   not 

in  this  suit :  Fur  that  the  defendant,  being  beasts  of  the  plough  or  sheep, 

on  ,  took  and  distrained  the  sufficient  for  a  reasonable  distress 

beasts  i.f  the  pl,.ut;h.  t»  wit,  ;f«»ur  for  the  rent  aforesaid ;  and  the  de- 
oxen  and  four  horses]  of  the  plain-  fondant  afterwards,  to  wit,  on  the 
tiff,  then  being  in  and  upon  certain  day  and  year  aforesaid,  sold  the 
land  and  premises  of  the  plaintiff,  said  beasts  of  the  plough,  and  con- 
and  whereby  and  wherpwith  he  the  verted  and  disposed  of  the  money 
said  plaintiff  then  tilled  his  said  arising  from  the  sale  thereof,  to  the 
land,  not  for  damage  feasant  but  use  of  him  the  defendant :  contrary 
for  certain  rent,  to  wit,  the  sum  of  to  the  form  of  the  statute  in  such 

£ ,  then  supposed  to  be  due  and  case  made  and  provided.    And  the 

owing  from    the  plaintiff  to  the     plaintiff  claims  £ . 

Oeneral  Issue  and  Evidence. 

The  general  issue  is  the  same  as  the  form  ante,  p.  290.  The 
plaintiff  must  prove  the  distress,  as  directed  in  the  last  sec* 
tion  ;— that  the  cattle  seized  were  beasts  of  the  plough,  or  sheep, 
his  property,  as  described  in  the  declaration ; — that  at  the  time 
there  were  other  distrainable  ifoods  upon  the  premises,  suffi- 
cient to  satisfy  the  rent  and  expenses; — the  sale; — and  the 
value  of  the  cattle. 

defendant,  under  this  plea  of  not  guilty  "  by  statute," 
may  disprove  what  the  plaintiff  has  proved,  and  may  give  in 
evidence  any  matter  \\hicli.  in  ordinary  cases,  must  have  been 
specially  pleaded  (rf). 


SECTION  VII. 

n  for  distraining  Property  not  distrainable. 
1  n  K:  hat  Cases. 

\  Tilings  fixed  to  the  freehold  cannot  legally  be 
distrained  («)  :  and  therefore  it  has  been  holden  that  flxtnrea, 
•och  M  kitchen  ranges,  stoves,  coppers,  grates,  &c.,  cam 
distrained  for  rent,  although  th.  \  he  tenant's  fixtures,  and  tin- 
tenant  may  remove  them(/).     So,  trees  growing  •  •.. 
be  distrained,  although  they  be  growing  in  a  nurseryman's 

I    \\. II.--.    c.  J.;     and    we 
p.tSl. 

(«)  Simp»on  ».  l/artopp,  WUlw,          (//  Darby  ».    Harrit  tt   ml.,  1 
Q.D.0M.    Fo  Law  Jn  104,  ,b. 
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ground,  and  be  removable  by  him  at  pleasure  (g).  ^  So,  a  beer- 
engine  in  a  public-house,  an  anvil  in  a  smith's  shop,  or  a 
mill-stone  in  a  corn  mill,  cannot  be  distrained,  because  they 
are  fixed  to  the  freehold  (h). 

Implements  of  trade.']  Implements  of  the  tenant's  trade 
cannot  be  distrained  if  they  be  in  actual  use  at  the  time  (i), 
or  if  there  be  other  sufficient  distress  upon  the  premises  (A)  • 
but  otherwise  they  may.  Therefore  it  has  been  holden  that 
looms  lent  to  a  weaver  by  his  employer,  to  work  with,  were 
distrainable  for  rent  due  from  the  weaver,  there  being  no  other 
sufficient  distress  upon  the  premises,  and  it  not  appearing  that 
they  were  in  use  at  the  time  (I).  So,  where  a  threshing- 
machine  was  distrained  on  a  Monday,  and  it  appeared  that  it 
had  been  let  to  hire  to  the  tenant  for  a  job  that  was  completed 
on  the  Saturday  preceding,  and  there  did  not  appear  to  be  any 
other  distress  upon  the  premises  :  the  court  held  that  the  land- 
lord was  warranted  in  distraining  it,  saying  that  implements  of 
trade  are  distrainable,  if  they  be  not  in  use  at  the  time,  and 
there  be  no  other  distress  upon  the  premises  (m).  So,  where 
a  beer-machine  in  a  public-house,  which  was  affixed  to  the 
freehold,  was  distrained,  and  was  forcibly  detached  from  the 
premises,  and  removed  :  it  was  holden  that  the  landlord  had 
no  authority  at  all,  or  under  any  circumstances,  to  distrain  it, 
whether  in  use  or  not,  or  whether  there  were  other  distress 
upon  the  premises  or  not,  as  it  was  fixed  to  the  freehold  (n). 
And  the  same  as  to  the  anvil  in  a  smith's  shop,  or  the  mill- 
stone in  a  corn  or  flour  mill  (o). 

Goods  on  the  premises,  in  the  way  of  trade.~]  Goods  not 
belonging  to  the  tenant,  which  may  happen  to  be  upon  the 
demised  premises  for  the  purposes  of  trade,  cannot  be  dis- 
trained : — such  as  materials  delivered  to  a  weaver  to  weave  (p) ; 
goods  in  possession  of  a  factor  for  sale(<?),  or  in  the  warehouse 
of  a  wharfinger  (r),  or  granary  keeper  (*),  for  safe  keeping  • 
goods  deposited  on  the  premises  of  an  auctioneer  for  sale  (£) ; 

(g)  Clark  v.   Calvert,  3  Moore,  (o)  Per  Ld.  Kenyon,  4  T.  R.  567. 

96;  Clark  v.  Gasgarth,  8  Taunt.  (p)  Wood  v.  Clarke,  1  Cr.  &  J. 

431.  484.     Gibson  v.  Ireson   et  al.,  8 

(A)  Vide  infra.  Q.  B.  39. 

(z)  Per  Ld.  Kenyon,   C.  J.,  4  T.  (q)  Oilman  v.  Elton,  3  Brod.  & 

R.  567.  B.  75. 

(k)  Gorton  et  al.  v.  Falkner,  4  (r)  Thompson    v.    Mashiter,    1 

T.  R.  565.    Harvey    v.   Pocock  et  Bing.  383. 

al.,  11  Mees.  &  W.  740.  (*)  Mathias  v.  Mesnard,  2  Car. 

(1)  Gorton  v.  Falkner,  supra.  &  P.  358. 

(TO)  Fenton  v.   Logan,    9   Bing,  (t)  Adams  v.  Grane,  1  Cr.  &  M. 

676.  380. 

(»)  Dalton  v.  Whittem  et  al., 
12  Law  J.,  55,  qb. 
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goods  brought  to  a  weighing-machine  to  weigh  (M)  ;  goods 
given  to  a  earner  to  carry  (r) ;  a  bullock  sent  to  'a  butcher's 
to  be  slaughtered  (to) ;  a  horse  in  a  smith's  shop  to  be  shod  (x) ; 
or  sacks  of  corn  in  a  mill  to  be  ground  (y),  and  the  like.  But 
machinery  upon  the  premises,  not  fixed  to  the  freehold,  is  not 
exempted  from  distress,  although  merely  lent  to  the  tenant  on 
hire ;  unless  it  be  in  use  at  the  time,  or  there  be  no  other  distress 
upon  the  premises  (z).  Nor  is  a  carriage,  standing  at  livery, 
privileged  from  being  distrained  upon(«);  or  horses  in  a 
stable,  which  has  been  let  by  the  tenant  to  an  innkeeper  during 


Other  matters.']  Wearing  apparel,  if  in  actual  use  at  the 
time,  cannot  be  distrained  for  rent ;  but  if  not  in  actual  use, 
it  may  (c). 

As  to  beasts  of  the  plough  and  sheep,  see  the  last  section. 

Remedy  for  wrongfully  tnJthirj  them.]  As  a  landlord  cannot 
justify  taking  by  way  of  a  distress  things  which  are  not  dis- 
trainable, the  tenant  or  person  from  whose  possession  they  are 
taken,  or  the  owner,  having  a  right  to  the  immediate  posses- 
sion, may  maintain  either  trover  or  trespass  against  the  party 
distraining,  or  the  landlord  if  he  can  be  connected  with  the 
distress,  or  both.  Trespass  is  the  ordinary  form  of  action 
adopted,  where  things  fixed  to  tin  freehold  hare  been  taken  ; 
but  trover  may  be  brought,  although  in  that  form  of  action 
the  things  alleged  to  have  been  converted  are  necessarily 
treated  as  goods  and  chattels (</).  So  ir].].-\  in  will  lie,  if  the 
things  have  been  severed  (e).  So  trespass  or  trover  will  lie 
for  taking  implements  of  trade  in  use,  or  wln-n-  other  sufficient 
distress  is  upon  the  premises  (/),  and  inched  in  all  the  above 
eases;  for  with  respect  to  such  things  the  landlord  or  dih- 
trainor  i>  a  tropav-.T.  ,if,  imtiu. 

declaration  in  trover  or  trespass,  is  the  same  as  in 
ordinary  cases  (g). 

If  the  things  have  been  removed  and  sold,  the  plaintiff  will 
be  entitled  to  their  value,  and  the  damage  he  has  sustained  by 
their  removal,  lint  n  they  have  not  been  removed,  but  the 
tenant  bat  paid  the  rent  and  expenses,  to  pre\.  ,.r  their 

(«}  Cro.El.M8;  8  Lev.  Ml.  (c)  Biwtt  r.  GrfdwrU,  Hrnke, 

(c)  felk.  310.  8fiO.  88.    Baync*  T.  Smith.  1  E.p.  900. 

(w)  Brown  v.  Sherill,  9  Ad.  fc  (d)  1),                       'item  et  at., 

El.  188.  It  Law  J.  :>: 

i  («)  See  MM*  v.  Smith,  4  T.  R. 

(?)  Id.  MM. 

(*)  fmrcfi  v.I*pm,0Bioc.a70,  (/)  Harrtjt  v.  Pocoek  ft  «/..  11 

i../-v.  MM*.  Ac  U 

franciM  v.   Wyatt,  8  Barr.  (g)  8<-                       .  Priv«,  9nt. 

1 41-;    1    \V.  HI.  4K.T  1,1.  ,..  .;•;,,  17.1. 

<  A) 
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removal,  he  will  then  be  entitled,  not  to  the  value  of  the 
things,  but  merely  to  the  actual  damage  sustained  by  the 
seizure,  &c.  (z). 


SECTION  VIII. 

Action  for  Distraining,  after  Tender  of  the  Rent. 

At  any  time  before  the  distress,  or  before  the  cattle  or  goods 
distrained  are  impounded,  but  not  afterwards,  the  tenant  may 
tender  the  amount  of  the  rent  due  (a) ;  and  if  the  landlord 
distrain  or  impound  the  distress  after  such  tender,  without  a 
subsequent  demand  and  refusal  of  the  rent,  the  tenant  may 
have  his  remedy  by  action  of  trespass  (6) ;  or  he  may  lawfully 
rescue  the  distress  (c). 

The  declaration  is  in  the  ordinary  form  of  trespass.  Or,  it 
seems,  it  may  be  framed  in  case  (d).  Proof  of  a  tender  of  the 
rent  to  the  landlord  will  be  sufficient,  although,  in  refusing 
it,  he  merely  said  that  he  had  left  the  matter  in  the  hands  of 
the  bailiff  who  made  the  distress,  and  referred  the  party  to 
him  (e). 


SECTION  IX. 

Action  for  refusing  to  restore  Goods  distrained,  on  Tender 
of  the  Rent. 

A  tender  of  the  rent  before  distress  makes  the  distress 
tortious ;  a  tender  after  the  distress,  and  before  impounding, 
makes  a  subsequent  detention,  and  not  the  taking,  wrongful ; 
but  a  tender  after  the  impounding,  makes  neither  the  one  nor 
the  other  unlawful,  for  the  tender  is  then  too  late  (/).  And 
it  is  not  necessary,  in  this  respect,  that  the  impounding  should 
be  in  a  public  pound ;  if  the  goods  be  impounded  on  the  pre- 
mises, a  tender  afterwards  will  be  ineffectual  (g).  Where  a 
bailiff,  in  order  to  make  a  distress  for  rent,  went  into  a  field 
where  the  cattle  were,  and  putting  his  hand  on  the  side  of  one 
of  them,  said  he  made  a  distress  for  rent ;  he  then  made  a  list 
of  the  cattle  upon  paper ;  but  he  made  no  change  whatever  in 
the  situation  of  the  cattle,  nor  did  he  put  any  additional  lock 

(z)  Harvey  v.  Pocock  et  al.,  su-  (d)  Smith  v.   Goodwin  et  al.,  4 

pra.  B.    &    Ad.    413.      JBranscomb    v. 

(a)  Thomas  v.  Harris  et  al.,   1  Bridges  et  al.,  1  B.  &  C.  145. 

Man.  &  Gr.  695,  9  Law  J.308,  cp.  (e)  Id. 

Ellis  v.  Taylor  et  al.,  10  Law  J.  (/)    Six     Carpenters'    case,    8 

462,  ex.  Co.    147  a,  2  Inst.   107.    Ladd  v. 

(&)  See  the  Six  Carpenters'  case,  Thomas,  4  Per.  &  D.  9. 

8  Co.  147  a,  (g)  Ellis  v.  Taylor  et  al.,  10  Law 

(c)  Co.  Lit.  160  b.  J.  462,  cp. 
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or  fastening  upon  the  pate  ;  on  the  same  day  he  gave  notice 
of  distress,  which  notice  also  mentioned  that  the  cattle  were 
impounded  on  the  premises,  but  did  not  state  where  ;  the 
bailiff  remained  in  possession  until  the  next  day,  when  he  was 
succeeded  by  another  person,  and  on  the  third  day  the  tenant 
made  a  tender  of  the  rent,  and  an  offer  to  pay  a  certain  sum  for 
costs,  which  were  refused  :  it  was  holden  (h)  that  the  impound- 
ing of  the  cattle  was  complete  and  perfect  from  the  time  of 
giving  the  notice  to  the  tenant,  and  that  a  tender  of  the  rent 
and  expenses  after  that  was  too  late  (i).  So,  where  goods  were 
distrained  for  rent,  and  remained  impounded  on  the  premises, 
in  the  possession  of  the  bailiff,  at  the  request  of  the  tenant  j 
and  in  some  days  afterwards  the  tenant  tendered  the  rent  and 
costs,  which  were  refused :  the  court  held  that  no  action 
would  lie  for  this,  the  tender  being  after  the  impounding  ( k). 
Ami  in  the  case  of  growing  crops  distrained, — if  at  any  time 
after  they  are  distrained,  and  before  they  shall  be  ripe,  and  cut, 
cured  or  gathered,  the  tenant  or  lessee,  his  or  her  executors, 
administrators  or  assigns,  shall  pay  or  cause  to  be  paid  to  the 
lessor  or  landlord,  for  whom  such  distress  shall  be  taken,  or 
to  the  steward  or  other  person  usually  employed  to  receive  the 
rent  of  such  lessor  or  landlord,  the  whole  rent  which  shall  then 
be  in  arrear,  together  with  the  full  costs  and  charges  of  making 
such  distress,  and  which  shall  have  been  occasioned  thereby. — 
that  then,  upon  such  payment,  or  lawful  tender  thereof  actually 
made,  whereby  the  end  of  such  distress  will  be  fully  answered, 
the  tune  and  every  part  thereof  shall  cease ;  and  the  corn, 
gnu,  hops,  roots,  fruits,  pulse  or  other  product,  so  distrained, 
•hall  be  delivered  up  to  the  lessee  or  tenant,  his  or  her  execu- 
tors, administrators  or  assigns  (/). 

Where  the  tender  is  made  before  the  impounding,  or  in  the 
cue  of  growing  crops,  before  they  are  ripe,  cut,  cured  and 
gathered,  and  the  landlord  refuses  the  tender,  and  afterwards 
removes  or  sells,  or  even  detains,  the  distress, — the  tenant  may 
have  his  remedy,  either  by  action  of  trespass  (m),  or  action  on 
the  case  (n).  If  trespass  be  adopted,  the  declaration  will  be 
in  the  ordinary  form  in  trespass.  If  the  plaintiff  declare  in 
case,  the  following  may  be  the  form  of  the  declaration. 

Declaration. 

In  the  Qoeea't  Bench.  attorney,  SUM  C.  D.,  the  defendant 

The day  of ,  A.  D.  18-.  In  thin  unit:  For  that  tliu  defendant 

Middleeex,  to  wit :  A.  H.,  the  beretofor  »  ,  had 

plaintiff  in  thia  wit  ,,  taken  and  distrained  divers  goods 

".     I'-.  Maul-,  J.  (I)  110.  S.C.  19.S.9. 

(i)  Tkomat  T.  Harris  rt  «!.,   1  •»)    \rrtu*  ».  Xtauby  ft   nl.,   1 

Man.  *Or.096;9LawJ.tQ8cp.  Moody  *  i 

i. Hi,  T.  Taylor  tt  at.,  8  Meet.  (•)  Fee   Kranteomb  v.  Bridge 

Jc  W.  415 ;  10  Law  JM  40;  tt  ul.,  11 
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and   chattels   of  the  plaintiff,    of  charge    the  said  arrears  of  rent, 

great  value,  to  wit,  of  the  value  of  together  with   all   the  costs   and 

£ ,  as  and  for  and  in  the  name  charges   of  the  said  distress,  and 

of  a  distress  for  certain  rent,  to  then  and  there  requested  the  defend- 
wit,  the  sum  of  £ — *-,  then  due  ant  to  re-deliver  and  restore  the 
and  in  arrear  from  the  plaintiff  to  said  goods  and  chattels  to  him  the 
the  defendant,  for  and  in  respect  said  plaintiff;  yet  the  defendant 
of  a  certain  messuage  before  then  did  not,  nor  would,  when  he  was  so 
held  and  occupied  by  the  plaintiff  requested  as  aforesaid,  or  at  any 
as  tenant  thereof  to  the  defendant ;  other  time,  accept  or  receive  the 
and  thereupon  afterwards  and  said  sum  of  money  from  the  plain- 
whilst  the  defendant  was  in  posses-  tiff  in  satisfaction  and  discharge  of 
Bion  of  the  said  last-mentioned  the  said  arrears  of  rent,  and  'the 
goods  and  chattels,  under  such  dis-  costs  and  charges  of  the  said  last 
tress  as  aforesaid,  and  before  the  mentioned  distress,  or  re-deliver 
same  or  any  part  thereof  were  or  or  restore  the  said  goods  and  chat- 
was  impounded,  to  wit,  on  the  day  tels,  or  any  part  thereof,  to  the 
and  year  aforesaid,  the  plaintiff  plaintiff,  but  then  wholly  neglected 
tendered  and  offered  to  the  defend-  and  refused  so  to  do,  and  had  hi- 
ant,  in  satisfaction  and  discharge  therto  wrongfully  and  injuriously 
of  the  said  arrears  of  rent,  and  the  kept  and  withheld  the  said  last- 
costs  and  charges  of  the  said  mentioned  goods  and  chattels  from 
distress,  a  certain  large  sum  of  the  plaintiff,  and  had  converted 

money,  to  wit,  the  sum  of  £ ,  and  disposed  thereof  to  his    own 

the  same  being  then  and  there  a  use.    'And    the    plaintiff    claims 

sufficient  sum  to  satisfy  and  dis-     £ . 

General  Issue  and  Evidence. 

The  general  issue  is  the  same  as  the  form  ante,  p.  290.  The 
plaintiff  will  have  to  prove  the  distress,  the  tender  before  im- 
pounding, the  refusal,  and  the  conversion  if  any.  Proof  of  a 
tender  of  the  rent,  and  of  a  sufficient  sum  to  answer  costs,  to 
the  landlord,  will  be  sufficient,  although  the  distress  were  made 
by  his  agent  (0). 

The  defendant  may  disprove  anything  which  the  plaintiff 
was  bound  to  prove ;  he  may  prove  that  the  goods  were  im- 
pounded before  the  tender  (p) ;  or  he  may  give  in  evidence 
any  defence  which  confesses  and  avoids  the  cause  of  action 
stated  (q). 


SECTION  X. 

Action  for  driving  a  Distress  out  of  the  Hundred,  $c. 
In  what  cases. 

By  stat.  1  &  2  Ph.  &  M.  c.  12,  s.  1,  "  no  distress  of  cattle 
shall  be  driven  out  of  the  hundred,  rape,  wapentake  or  lathe 
where  such  distriss  is  or  shall  be  taken,  except  that  it  be  to  a 
pound  overt  within  the  same  shire,  not  above  three  miles 

(0)  Smith  v.  Goodwin  et  al.,  4  B.  (g)  See  11  G.  2,  c.  19,  s.  21,  ante, 
&  Ad.  413.  p.  281. 

(p)  See  ante,  pp.  304,  305. 
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distant  from  the  place  where  the  distress  is  taken  j " — "  upon 
pain  even-  person  offending  contrary  to  this  Act,  shall  forfeit 
to  the  party  grieved,  for  every  such  offence,  an  hundred 
shillings,  and  treble  damages  "  (r).  Also,  by  stat.  52  H.  3, 
c.  4,  "  none  shall  cause  any  distress  to  be  driven  out  of  the 
country." 

Declaration. 

In  the  Queen's  Bench.  year    last    aforesaid,    drove    the 

Th. day  of ,  A.  D.  18— .  said      last      mentioned     distress 

Middlesex    to    wit:    A.    B.,  the  out  of  the  said  hundred,  in  which 

plaintiff  in  this  suit,  by  E.  F.,  his  the  same  was  so  taken  as  afort Mtid, 

Attorney,    sues    C.  D.,    the   defen-  into  a  certain  other  hundred,   to 

dant   in    this   suit  :  For  that  the  wit.  the   hundred  of  ,  in   the 

defendant,  heretofore,    to  wit,  on  county  aforesaid,  and  to  a  certain 

.  in  the  hundred  of .  in  the  place   there    [not    being  a  pound 

county  of ,  took  and  distrained  overt  in  the  same  shire,  "or"  being 

divers  cattle,  to  wit, ,  of  the  above  three  miles,  to  wit,  twelve 

plaintiff,  of  great  value,  to  wit,  of  miles  distant  from  the  place  where 

the  value  of  £ ,  as  and  .for  and  the  same  was  so  taken  as  aforesaid, 

in  the  name  of  a  distress  for  certain  that  is  to  say,  to ;  in  contempt 

rent;  and  the  defendant,  not  re-  of  our  said  lady  the  queen  and  her 

garding  the  statute  in  such    case  laws,  and  against  the  form  of  the 

made    and    provided,   afterwards,  statute  in  such  case  made  and  pro- 

to     wit,    on  the    same    day   and  vided.    And  the  plaintiff  claims 


Although  this  action  is  partly  for  a  sum  certain,  namely, 
for  the  KM  i  shillings,  yet  as  it  is  also  for  unliquidated  damages, 
it  is  properly  an  action  on  the  case,  and  not  an  action  of  debt. 

General  Issue  and  Evidence. 

The  general  issue  is  the  same  as  the  form  ante,  p.  290. 
Tin;  plaintiff  will  have  to  prove— 

1 .  The  distress,  and  within  what  hundred  it  was  made. 

2.  That  it  was    driven    into   another  hundred,  to  a  place 
more  than  three  miles  from  that  in  which  the  distress  was 
taken,  or  not  being  a  pound  overt  within  the  same  county, 
according  as  it  is  stated  in  the  declaration. 

3.  Special  damage,  if  any  be  laid. 


SECTION  XI. 

Action  for  Remaining  on  the  Premises  an  unreasonable  time 
after  Distraining. 

The  landlord  cannot  appraise  or  sell  goods  distrained  for 
not,  until  fire  days  after  the  distress  taken  and  notice  of 

13*. 


308      "Remaining  on  Premises,  after  Distraining. 

distress  given  have  expired  (s).  And  where  the  distress  is 
impounded  upon  the  premises,  as  in  that  case  the  landlord  is 
allowed  by  stat.  11  G.  2,  c.  19,  s.  10,  also  to  have  the  goods 
appraised  and  sold  upon  the  premises  (£),  he  must  be  allowed 
a  reasonable  time  for  that  purpose.  But  if  he  exceed  what 
may  fairly  be  deemed  a  reasonable  time,  considering  the  num- 
ber and  value  of  the  articles  distrained,  and  other  circum- 
stances,— as  he  cannot  in  that  case  justify  under  this  latter 
statute,  the  tenant  may  have  his  remedy  against  him  either  by 
action  of  trespass  (u),  or  by  action  on  the  case,  at  his  option. 
If  he  bring  trespass,  the  declaration  will  be  for  trespass  quare 
clausumfregit,  for  continuing  on  the  premises,  and  disturb- 
ing the  plaintiff  in  the  possession  and  enjoyment  of  them;  if 
in  case,  the  declaration  may  be  as  follows. 


Declaration. 

In  the  Queen's  Bench.  last  mentioned  farm,    lands    and 

The day  of ,  A.D.  18 — .  premises,  or  cause  the  same  to  be 

Middlesex  to  wit :    A.  B.,    the  there  appraised  and  sold,  within  a 

plaintiff  in^this  suit,  by  E.  F.,  his  reasonable  time  after  the  expiration 

attorney,  sues  C.  D.,  the  defendant  of  five  days  next  after  the  making 

in  this  suit :  For  that  the  defend-  of  the  said  last  mentioned  distress, 

ant,  heretofore,   to    wit,  on  ,  and  giving  the  said  notice  thereof, 

seized  and  took  divers  cattle,  goods  as  aforesaid,  but  wholly  neglected 

and  chattels,  to  wit,  ,  of  the  and  refused  so  to  do,  and  wrongfully 

plaintiff,  of  great  value,  to  wit,  of  and  unjustly,  without  the  licence 

the  value  of  £ ,  then  found  and  or  consent,  and  against  the  will,  of 

being  in  and  upon  a  certain  farm,  the  plaintiff,  kept  and  detained  the 

lands  and  premises  of  the  plaintiff,  said  last  mentioned  cattle,  goods 

in  the  name  of  a  distress  for  certain  and  chattels  in  and  upon  the  said 

arrears  of  rent  pretended  to  be  due  farm,  lands  and   premises,  for  a 

and  payable  for  the  same  to  the  de-  great  and  unreasonable  space  of 

fendant,     and    then    gave    notice  time  after   the  expiration  of  the 

thereof   to  the  plaintiff:   Yet  the  said  five  days  as  aforesaid,  to  wit, 

defendant,      not      regarding     the     for  the  space  of then  next  fol- 

statute  in  such  case  made  and  pro-  lowing ;  contrary  to  the  form  of  the 

vided,  did  not  nor  would  remove  statute  in  such  case  made  and  pro- 

the    said   last    mentioned   cattle,  vided.    And  the   plaintiff  claims 

goods  and  chattels,  from  the  said     £ . 


General  Issue  and  Evidence. 

The  general  issue  is  the  same  as  the  form  ante,  p.  290.  The 
plaintiff  will  have  to  prove  the  distress  and  notice,  the  time  the 
defendant  or  his  agent  afterwards  remained  upon  his  premises 
in  possession  of  the  distress,  and  the  special  damage,  if  any 
be  laid. 


(«)  2  W.  &  M.  sess.  1,  c.5,  s.  2,  Camp.  117,   11  East,  395.    Ether- 
ante,  p.  133.  ington  v.  Popplemell,  1  East,  139. 
(t)  See  ante,  p.  131.  Per  Ld.  Denman,  in  Ladd  v.  Tho- 
(u)  Winterbourne  v.  Morgan,  2  mas,  12  Ad.  &  El.  117, 4  Per,  &  D.  9. 
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SECTION  XII. 

Action  for  selling  the   Distress    before  the  expiration  of 
Five  Day*. 

By  stat.  2  W.  &  M.  sees.  1,  c.  5,  s.  2,  where  a  landlord  dis- 

for  rent,  he  may  cause  the  distress  to  be  appraised  and 

sold,  after  the  expiration  of  five  days  from  the  making  of  the 

distress  and  giving  notice  thereof  (v).     And  if  the  landlord 

within  that  time,  the  tenant  may  have  his 

remedy  by  action  on  the  case  against  him.    The  following 

may  be  the  form  of  the  declaration. 


Declaration. 


In  the  Quwn's  R<  nch.  to  the  defendant,  and   then    gave 

day  of ,  A.D.  18— .  n.,ti«v  th.-n-,f  to  tin-  plainti:: 

Middlesex  to  wit:    A.    I'...    the  the  defendant,  not  regarding  the 
plaintiff  in  this  suit,  »•>   1..  I  ..  his  statut.  in  such  case  made  and  pro- 
it  vided,  afterwards,  and  before  the 

in  thin  suit :  For  that  whereas  the  expiration  of  five  days  next  after 

^BftHf"*  heretofore,   to   wit,    on  such  distress  so  taken  and  made, 

— ,  seized  and  took  divers  goods  and  such  notice  thereof  so  given,  as 

and  chattels,  to  wit,  ,  of  the  aforesaid,  to  wit,  within  tin-  space 

plaintiff,  of  great  value,   to  wit,  of  of  five  days  then  next  following,  to 

the  value  of  £ ,  then  found  and     wit,  on ,  did  sell  and  dispose  of 

being  in  and  upon  a  certain  (arm,  the  said  goods  and  chart. -Is.  with- 

Und  and  premises,  situate,  Ac.,  as  out   the   leave    or    licence,    and 

for  and  In  the  name  of  a  distress  against  the  will  <>f  th.-  plaintiff. 

for  certain  arrears  of  rent  pretended     And  the  plaintiff  claims  £ . 

to  be  doe  and  payable  for  the  same 

General  Issue  and  Evidence. 

The  general  tame  is  the  same  as  the  form  ante,  p.  200. 
Under  this  plea  the  pl.iintilf  will  ha\<-  to  prove— 

! .  The  distress  and  notice,  and   particularly   the  time  of 
serving  or  leaving  the  latter. 

2.  That  before  the  expiration  of  five  days,  that  is  to  say, 
five  times  24  hours,  from  the  serv:  r\  ,,f  tin-  notice, 

the  defendant  caused  the  goods  to  be  s<>l  '!„•  distress 

and  notice  were  on  Saturday  morning  tin-   I'Jth  May,  and  the 
goods  were  removed  and  sold  in  the  lAanoon  of  Thorsday 
the  17tb  May,  and  it  was  argu.d   th.-.t  this  «;i- 
because  the  five  days  should  be  reckoned  exclusive  both 
day  of  the  distress  and  the  day  of  sale  :  the  court  <.v< mil.  ,1 


(r)  8*  an**,  p.  133. 
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the  objection,  saying  that  on  the  Thursday  afternoon,  five  days 
from  the  time  of  the  distress  had  completely  expired  (&). 
Where,  however,  the  distress  was  made  on  Friday  at  two 
o'clock  in  the  afternoon,  and  the  goods  were  sold  on  the  Wed- 
nesday following  at  eleven  o'clock  in  the  forenoon,  it  was 
holden  to  be  wrongful,  as  five  entire  days  had  not  elapsed  be- 
fore the  sale  (c). 

3.  The  plaintiff"  may  prove  special  damage,  if  any  be  laid. 


SECTION  XIII. 

Action  for  the  sale  of  a  Distress,  without  giving  Notice 
thereof. 

In  what  Cases. 

We  have  seen  (ante,  p.  133)  that  by  stat.  2  W.  &  M.  sess, 
1 ,  c.  5,  s.  2,  the  tenant  is  allowed  five  days  after  the  distress 
taken,  "  and  notice  thereof  (with  the  cause  of  such  taking) " 
left  at  the  the  chief  mansion-house  or  other  most  most  noto- 
rious place  upon  the  premises  charged  with  the  rent,  wherein 
to  replevy  the  same ;  and  if  he  do  not  replevy  the  distress  within 
that  time,  then  the  landlord  may  proceed  to  have  the  distress 
appraised  and  sold.  So  that  this  notice  is  a  condition  prece- 
dent to  the  landlord's  appraising  or  selling ;  and  if  he  sell 
without  such  notice  being  given,  the  tenant  may  have  his 
remedy  by  action  on  the  case  against  him.  See  also  stat.  11 
G.  2,  c.  19,  s.  9  (d),  as  to  the  notice  to  be  given,  in  certain 
cases,  where  a  distress  is  impounded  off  the  premises. 

Declaration. 

In  the  Queen's  Bench.  defendant,  for  and  in  respect  of  the 

The day  of ,  A.  D.  18—.  said  messuage.    Nevertheless  the 

Middlesex,  to  wit :  A.  B.,  the  defendant,  not  regarding  the  sta- 
plaintiff  in  this  suit,  by  E.  F.,  his  tute  in  such  case  made  and  pro- 
attorney,  sues  C.  D.,  the  defendant  vided,  afterwards,  to  wit,  on , 

in  this  suit :  For  that  the  defendant  did  sell  and  cause  to  be  sold  the 

heretofore,  to  wit,  on  — — ,  seized  said   goods  and  chattels,  without 

and  took  divers  goods  and  chattels,  any  due  or  proper  notice  of  the  said 

to  wit, ,  of  the  plaintiff  of  great  distress,  and  of  the  cause  of  taking 

value,  to  wit,  of  the  value  of  £ ,  the  same,  being  first  given  to  the 

then  found  and  being  in  a  certain  plaintiff,  or  left  at  the  said  mes- 

messuage,  as  for  and  in  the  name  of  suage,  but  wholly  neglected  to  give 

a    distress    for    certain    supposed  or  leave  any  such  notice,  contrary 

arrears  of  rent,  to  wit,  for  the  sum  to  the  form  of  the  statute  in  such 

of  £ ,  pretended  to  be  due  and  case  made  and  provided.   And  the 

in  arrear  from  the  plaintiff  to  the     plaintiff  claims  £ . 

(6)  Wallace  v.  King  et  aL,  1  H.  (c)  Harper  v.  Tasrvell,  6  Car.  & 
Bl.  18.  P.  166. 

(d)  Ante,  p.  132. 
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This  declaration  is  framed  on  stat.  2  W.  &  M.  sess.  1,  c.  5, 
s.  2,  above-mentioned.  A  count  on  stat.  11  G.  2,  c.  19,  s.  9, 
may  readily  be  framed  from  it. 

General  Issue  and  Evidence. 

The  general  issue  is  the  same  as  the  form  ante,  p.  290. 
The  plaintiff  must  prove  the  distress,  and  for  whom  made  (e). 
He  must  also  prove  the  sale,  and  give  general  evidence  that 
no  notice  of  distress  was  given  or  left,  as  stated  in  the  decla- 
ration. As  to  the  defendant's  evidence,  see  stat.  11  G.  2,  c. 
19,  8.  21,  ante,  p.  281. 


SECTION  XIV. 
Action  for  selling  the  Distress  without  Appraisement. 

The  stat  2  W.  &  M.  sess.  1,  c.  5,  s.  2,  which  gives  the  land 
lord  authority  to  sell  the  distress,  in  liquidation  of  his  claim 
for  rent,  allows  of  his  doing  so  only  after  appraisement  ;  and 
that  appraisement  must  be  by  two  appraisers  upon  oath,  and 
in  the  manner  directed  by  the  statute  (/).  And  if  he  sell  the 
goods,  without  having  them  previously  appraised,  the  tenant 
may  have  his  remedy  against  him  by  action  on  the  case.  But 
as  the  complaint  in  this  case  is,  not  of  an  act  done,  but  of  an 
omission  merely,  an  action  of  trespass  will  not  lie  for  it  (#). 
following  may  be  the  form  of  the  declaration. 

Declaration. 

In  the  Queen's  Bench.  d.  fondant,  for  and  in  respect  of  the 

The  -  day  of  -  ,  A.  D.  18—.  said  messuage 

Middlesex,  to  wit:  A.  H..  the  defendant,  not  regarding  the  statute 

plaintiff  in  this  rait,  by  K.  F.,  his  in  such  case  made  and  provided. 

attorney,  sacs  C.  D.,  the  defendant  afterwards,  to  wit,  on  -  ,  di.l  s,  ll 

in  M.MM.it:  FWA*J  :!„•  ,k!,-i,.  i...,t       Uld  OM*    to  DC  s-ld  thr  S!,j,|   P«K!S 

to  wit,  on  -  ,  seUed     and  chattels,  without  any  appraise- 


towit,  -  >  of  the  plaintiff,  of  great    the  same  or  of  any  part  thereof,  bat 

any  ap- 
no 


w,  -  >  o      e  pan,  o  grea  e  same  or  o  any  pa       ereo, 

value.  to  wit,  of  the  value  of  £  -  ,  wholly  neglected  tohare  any 

thenfoand  and  bdnf  in  a  wrtaln  praisement  made  thereof,  and 

missMgi,  as  for  and  In  the  name  appraisement  whatoTer  was  at  a 


m     •  I      t,:,,      1,,.|    M   Mil 
r  the  ram 


arrears  of  rent,  to  wit,  for  the  ram     contrary  to  the  form  of  the  statute 

of  £ ,  ynstsndnii  to  be  doe  and     In  such  ease  made  and  provided. 

in  arrear  from  the  plaintiff  to  the     And  the  plaintiff  claims  £—. 


(0) 


trfland  T.  Joktuon  9t        (?)  Mining  v.  Kcmblt,  S  Gamp. 
m.ni,  116. 
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Care  must  be  taken  that  the  name  of  the  party,  to  whom 
the  rent  is  alleged  to  be  due,  be  correctly  stated.  Where  the 
premises  had  been  demised  to  the  plaintiff  by  Margaret  Thorn, 
as  the  committee  of  a  lunatic,  and  the  warrant  authorizing  the 
distress  was  signed  by  Johnson  and  Vaughan  as  the  agents  of 
Margaret  Thorn,  but  the  declaration  by  mistake  stated  the 
distress  to  have  been  made  for  rent  due  to  Johnson  and 
Vaughan :  the  court  held  the  variance  to  be  fatal,  and  that  the 
names  of  the  parties,  to  whom  the  rent  was  alleged  to  be  due, 
could  not  be  rejected  as  surplusage  (a). 


General  Issue  and  Evidence. 

The  general  issue  is  the  same  as  the  form  ante,y.  290.  The 
plaintiff  must  prove  the  distress,  and  for  whom  made  (6).  He 
must  prove  the  sale,  and  give  general  evidence  that  there  was 
no  appraisement.  And  if  the  sale  were  for  less  than  the  real 
value  of  the  goods,  he  should  give  evidence  of  their  value. 

The  defendant,  if  he  have  not  pleaded  the  general  issue  "  by 
statute,"  may  traverse  the  tenancy  (c),  or  plead  any  other 
matter  of  defence  specially  ;  but.  if  he  plead  the  general  issue 
"  by  statute "  he  may  prove  any  matter  of  defence  under 
it  (d). 

Verdict. 

The  plaintiff  can  only  recover  the  value  of  the  goods,  less 
the  amount  of  the  rent  due  (e) ;  and  he  will  be  entitled  to  be 
allowed  whatever  he  can  prove  to  be  the  real  value,  although 
the  goods  may  have  sold  for  less  (/).  Besides  this,  he  may 
recover  any  special  damage,  laid  and  proved,  which  he  may 
have  sustained,  by  reason  of  the  illegal  sale  (g). 


SECTION  XV. 
A  ction  for  not  selling  the  Distress  for  the  best  price. 

By  stat.  2  W.  &  M.  sess.  1,  c.  5,  s.  2,  where  a  landlord  has 
distrained  goods  and  chattels  for  rent,  and,  after  the  five  days, 

(a)  Ireland  v.  Johnson  et  al.,  1  (d>  See  stat.  11  G.  2,  c.  19,  s.21 ; 

Bing.  N.  C.  162.  ante,  p.  281. 

(6)  See  Ireland  v.  Johnson  et  al.,  (e)  Briggins  v.  Goode,  2  Cr.  &  J. 

supra.  364. 

(c,  Yates  v.    Tearle  et  al.,  13  (/)  Knotts  T.  Curtis,  5  Car.  & 

Law  J.,  289,  qb.  P.  322. 

(g)  Briggins  v.  Goode,  supra. 
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has  had  the  same  appraised,  "  he  shall  and  may  lawfully  sell 
the  goods  and  chattels  so  distrained,  for  the  best  price  that  can 
be  gotten  for  the  same,  towards  satisfaction  of  the  rent  for 
which  the  said  goods  and  chattels  shall  be  distrained,  and  of 
the  charges  of  such  distress,  appraisement  and  sale  "  (h).  And 
if  by  any  neglect  or  improper  conduct  of  the  landlord  or  his 
agents,  the  goods  be  sold  for  a  less  price  than  they  would 
otherwise  have  obtained  if  they  were  sold  fairly,  and  with 
reasonable  care  :  the  tenant's  remedy  is  by  action  on  the  case 
against  the  landlord,  and  against  the  auctioneer  or  broker, 
also,  if  he  were  to  blame. 


Declaration, 

In  the  Qneen's  Bench.  faction  of  the  said  supposed  arrears 

The day  of ,  A.D.  18—.  of  rent,  and  of  the  charges  of  the 

Middlesex,  to  wit:    A.  B.,  the  said  distress:  Yet  the  defendant, 

plaintiff  in  this  suit,  by  E.  F.,  his  not  regarding  the  statute  in  such 

attorney,  sues  C.  D.,  the  defendant  case  made  and  provided,  did  not, 

in  this  suit :  For  that  heretofore,  to  nor  would  sell  the  said  goods  and 

wit,  on ,  the  defendant  seized  chattels  under  the  said  distress  for 

and  distrained  divers  goods  and  the  best  price  that  could  be  gotten 

chattels,  to  wit, ,  of  the  plaintiff,  for  the  name,  but  on  the  contrary 

of  great  value,  to  wit,  of  the  value  thereof,  the  defendant  then  wrong- 

— ,  then  found  and  being  in  fully  and  injuriously  sold  the  said 

and  upon  a  certain  messuage  as  goods  and  chattels  for  much  less 

for  and  in  the  name  of  a  distress  than  the  best  price  (that  is  to  say) 

for  certain  arrears  of  rent  alleged  for  £ less  than  the  best  price 

to  be  due  to  the  defendant  for  the  which  might  have  been  gotten  and 

ds,  received  for  the    same,    had    the 


to  wit,  OB  the  day  and  year  afore-     same  been  sold  in  a  due  and  proper 
rt  of  the  said  goods     manner   by   the   said 
•  payment  and  satis-     And  the  plaintiff  claims 


General  Issue  and  Evidence. 

The  general  tone  is  the  same  as  the  form  ante,  p.  290.  The 
plaintiff  mu»t  prove— 

The  distress,  by  producing  and  proving  the  notice  of 
dishes*,  and,  if  not  signed  by  the  defendant,  connecting  him 
with  it  by  evidence. 

S.  The  sale,  and  the  prices  for  which  the  goods  sold. 

8.  The  undue  or  im;.  •<;  r  manner  of  the  sale,  and  that  it 
was  the  cause  of  the  goods  being  sold  at  an  under- value.  In 
an  action  of  this  kind,  Tindal,  C.  J.,  ...I.I  that  the  plaintiff 
might  go  into  evidence  to  show  that  the  goods  were  allowed 
to  stand  in  the  rain  before  they  were  sold,  and  that  they  were 
improperly  lotted  (i).  Where  a  landlord  distrained  hay  and 

<»)  to  ante,  p.  184.  «)  Poy*t<r  v.  £*ctty,  5  Car.  *  P.  51 2. 

P 
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straw  upon  the  demised  farm,  which  the  tenant,  by  a  covenant 
in  his  lease,  covenanted  not  to  carry  off  the  farm  j  and  the 
landlord  sold  them  subject  to  a  condition  that  the  purchasers 
should  consume  them  upon  the  premises,  and  of  course  sold 
them  for  a  less  price  than  they  would  have  brought  if  sold 
absolutely  ;  and  the  tenant  on  this  account  brought  an  action 
against  him,  for  not  selling  the  distress  for  the  best  price  :  the 
court  held  that  the  landlord  was  right  in  thus  selling  condi- 
tionally ;  by  the  contract  between  him  and  the  tenant  the  hay 
and  straw  were  not  to  be  carried  off  the  premises,  and  he  was 
not  bound  therefore  to  sell  it  in  a  manner  so  as  to  contravene 
the  provisions  of  that  contract ;  if  it  were  otherwise,  the  tenant 
would  be  in  a  better  situation  by  allowing  his  rent  to  be  dis- 
trained for,  than  by  paying  it  (k).  But  in  a  subsequent  case, 
in  the  same  court,  where  it  appeared  that  hay  and  straw,  which 
a  landlord  had  distrained,  were  sold  conditionally  that  they 
should  be  consumed  upon  the  premises,  because  by  the  custom 
of  the  country  they  ought  to  be  so  consumed ;  and  an  action 
was  brought  against  him  for  not  selling  at  the  best  price  :  the 
court  doubted  very  much  the  authority  of  Abbey  v.  Petch,Siud 
said  it  was  still  a  disputed  question;  the  case  however  was 
decided  on  other  grounds  (Z).  And  in  a  still  later  case  in  the 
Exchequer,  it  was  decided  that  the  tenant  might  in  such  a 
case  maintain  an  action  for  not  selling  for  the  best  price  (m). 


SECTION  XVI. 

Action  for  not  returning  the  Surplus,  after  the  Sale  of 
a  Distress. 

By  stat.  2  W.  &  M.  sess.  1,  c.  5,  s.  2,  after  the  sale  of  a 
distress  "  towards  satisfaction  of  the  rent  for  which  the  said 
goods  and  chattels  shall  be  distrained,  and  of  the  charges  of 
such  distress,  appraisement  and  sale,"  the  person  who  dis- 
trained shall  leave  "the  surplus  (if  any)  in  the  hands  of  the 
sheriff,  under-sheriff  or  constable,  for  the  owner's  use  "  (n). 
By  the  words  "  sheriff,  under-sheriff  or  constable  "  here  men- 
tioned, is  meant  the  officer  (usually  the  constable)  who  aided 
the  distrainor  in  getting  the  goods  appraised,  and  administered 
the  oath  to  the  appraisers.  And  if  the  balance,  if  any,  be  not 
paid  into  his  hands  within  a  reasonable  time  after  the  sale  of 
the  distress,  the  tenant  may  have  his  remedy  against  the  land- 

(*)  Abbey  v.  Fetch,  8  Mees.  &  (m)  Ridgway  v.  Ld.  Stafford, 

W.  419.  20  Law  J.  226,  ex. 

(I)  Frusher  v.  Lee  et  al.,  10  (ri)  See  this  section,  ante,  p.  183. 
Mees.  &  W.  709. 
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lord  by  action  on  the  case.    The  following  may  be  the  form  of 
the  declaration  :  — 


Declaration. 


In  the  Queen's  Bench. 

The day  of ,  A.  D.  18—. 

Middlesex,  to  wit:  A.  I!.,  the 
plaintiff  in  t!  F..  his 

attorney,  sues  <  .  !>..  tin-  defendant 
in  this  suit:  For  that  heretofore,  to 

wit,  on ,  the  defendant  seized 

and  distrained  divers  goods  and 

chattels,  to  wit,  ,  of  him  the 

plaintiff,  of  great  value,  to  wit,  of 

the  value  of  £ ,  then  found  and 

being  in  and  upon  a  certain  mes- 
suage with  the  appurtenances,  si- 
tuate, &c.,  as  and  for  and  in  the 


of  a  distress  for  certain 
arrears  of  rent  alleged  to  be  due 
to  the  defendant  for  and  in  respect 
of  the  said  messuage.  And  whereas 
also  the  defendant,  having  caused 
the  said  goods  and  chattels  to  be 
appraised,  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  sold  a  part 
of  the  said  goods  and  chattels  so 
him  seized  and  distrained  as 


aibresaid,  for  payment  and  satis- 

farti«.n..f  the  sai.j  s,,,,,H.s,-d  Hrre.«rs 
of  rent,  and  of  the  charges  of  the 
said  distress,  appraisement,  and 

;  in  the  whole  to  a  certain 
to  wit,  the  sum  of 
larger  sum  of 

ri,-l, t  t"  sittUfy 

all  the  rent  then  due 
leuoage  or  dwelling- 

h...l.~   With    the    a,,,.,,rH.|,,ll,,-,.s.    Hl|.| 

all  th«  charges  of  the  said  distress, 
appraisement  and  sale.  And  the 
plainnff  farther  saith,  that  al- 


though  the  defendant  afterwards, 
to  wit,  on  the  day  and  year  last 
aforesaid,  out  of,  and  with  a  part  of 
the  produce  of  the  said  goods  and 
chattels  so  by  him  sold  as  afore- 
said, satisfied  the  said  rent,  for 
which  the  said  goods  and  chattels 
were  so  distrained  as  aforesaid,  and 
the  charges  of  the  said  distress, 
appraisement  and  sale,  leaving  a 
great  and  considerable  overplus  of 
the  money  produced  by  the  said  sale ; 
yet  the  said  defendant,  not  regard- 
ing tin-  statute  in  such  case  made 
and  provided,  did  not,  after  satis- 
faction of  the  rent  for  which  the 
said  goods  and  chattels  were  so  dis- 
trained as  aforesaid,  and  of  the 
charges  of  the  said  distress,  ap- 
praisement and  sale,  out  or  the 
produce  of  the  said  goods  and 
chattels  so  sold  as  aforesaid,  leave 
the  overplus  thereof  in  the  hands  of 
the  sheriff  or  under-sheriff  of  the 

said  county  of  ,  or  either  of 

them,  or  of  the  constable  of  the 
parish  where  the  said  distress  waft 
so  taken  as  aforesaid,  for  the  use  of 
the  plaintiff,  so  being  the  owner  of 
the  said  goods  and  chattels  as  afore- 
said, although  a  reasonable  time 
for  that  purpose  hath  long  since 
elapsed,  and  he  the  said  plaintiff 
hath  n«-t  yet  rereived,  n«>r  been  in 
any  way  satisfied  f..r  such  overplus 
said;  contrary  to  the  form 
nt  tin-  statute  in  such  cane  made 
anil  provided.  And  the  plaintiff 
claims  ti— , 


General  Ittue  and  Evidence. 
iwue  i«  the  same  as  the  form  ante,  p.  200.    The 


1.  The  distress,  by  whom,  and  for  what  amount,  by  pro- 
icing  and  proving  the  n<  MM,  ami,  if  not  signed 

by  the  defendant,  connect  -hit  by  arid 

2.  The  sale,  and  the  produc. 

3.  If  the  plaintiff  have  received  a  copy  of  the  broker's 
charge*,  pursuant  to  ttal.  67  O.  3,  c.  13,  •.  6  (o),  he  may  con- 


Ant*,  p.  187. 
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test  any  of  the  items  contained  in  it,  and  show  that  they  are 
unreasonable  (&).  Where  the  rent  distrained  for  does  not 
exceed  20Z.,  the  charges  are  defined  and  limited  by  stat.  57  G. 
3,  c.  93,  s.  1  (c). 

4.  That  no  balance,  or  that  the  real  balance  (deducting  the 
rent  and  reasonable  charges)  was  not  left  with  the  constable 
within  a  reasonable  time  after  the  sale,  and  before  action 
brought ;  and  which  should  be  proved  by  the  constable  him- 
self. As  the  declaration  alleges  also  (following  the  words  of 
the  statute)  that  it  was  not  left  with  the  sheriff  or  under-sheriff, 
it  may  perhaps  be  prudent  to  prove  an  application  for  the 
balance  at  the  office  of  the  under-sheriff. 

For  the  defendant,  it  may  be  proved  that  no  balance  is 
coming  to  the  plaintiff,  or  that  the  real  balance  coming  to  him 
was  paid  into  the  hands  of  the  constable,  before  action 
brought.  Or  he  may  prove  that  he  paid  the  balance  to  the 
plaintiff  himself.  But  where  it  appeared  that  the  plaintiff's 
son  had  received  from  the  broker,  who  made  the  distress,  the 
balance  remaining  after  payment  of  the  rent  and  the  actual 
charges,  making  no  objection  to  their  unreasonableness ;  and 
the  judge  at  the  trial  laid  it  down,  as  matter  of  law,  that  such 
payment  and  receipt  substantially  satisfied  the  requisitions  of 
the  statute  :  this  was  holden  to  be  incorrect,  and  that  it 
ought  to  have  been  left  to  the  jury  to  say  whether  the  plaintiff 
accepted  such  balance  in  satisfaction,  and  if  not,  whether  the 
sum  paid  was  sufficient  to  satisfy  the  real  balance  which  ought 
to  have  been  paid  over  (d). 


SECTION  XVII. 

The  Tenant's  Remedy  for  Excessive  Charges  of  the 
Distress,  $c. 

Where  the  rent  distrained  for  does  not  exceed  20Z.,  the 
charges  for  distraining,  appraising  and  selling,  are  defined  and 
limited  by  stat.  57  G.  3,  c.  93,  s.  1,  &  sched. ;  and  if  any  per- 
son shall  receive,  or  retain  out  of  the  produce  of  the  goods, 
greater  fees  than  are  there  mentioned,  upon  application  to  a 
justice  of  the  peace,  he  may  be  ordered  to  pay  to  the  party 
complaining  treble  the  amount  of  the  moneys  so  unlawfully 
received  or  retained,  with  full  costs,  to  be  levied  by  distress  (e). 
See  the  whole  of  this  proceeding,  with  the  form  of  the  order, 
ante,  pp.  137,  138. 


(6)  Lyon  v.   Tomkies  et  al.,  1         (d)  Lyon  v.   Tomkies  et  al., 
Mees.  &  W.  603.  Mees.  &  W.  603. 

(c)  See  ante,  p.  137.  (e)  67  G.  3,  c.  93,  s.  2. 
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Where  the  rent  exceeds  20Z.,  there  is  no  law  actually  limit- 
ing the  amount  of  the  costs  and  expenses  of  the  distress, 
appraisement  or  sale(/).  They  must  however  be  reasonable. 
And  to  enable  the  tenant  to  judge  or  ascertain  whether  they 
are  so  or  not,  it  is  directed  by  stat.  57  G.  3,  c.  93,  s.  6,  that 
every  broker  or  other  person,  levying  a  distress,  shall  give  "  a 
copy  of  his  charges,  and  of  all  the  costs  and  charges  of  any 
distress  whatsoever,"  signed  by  him,  to  the  person  on  whose 
foods  he  has  levied  (g).  And  if  any  of  the  charges  be  unrea- 
sonable, the  tenant  may  contest  the  amount  in  an  action  for 
not  leaving  the  surplus,  after  sale  of  the  distress,  with  the  con- 
A&  has  been  already  mentioned  in  the  last  section  (h). 


CHAPTER  III. 

The  Tenant's  Remedy  against  the  Landlord,  for  Entry 
without  Cause. 

A  landlord,  having  the  reversion  in  a  house,  may  enter  it, 
after  the  determination  of  his  tenant's  tenancy  by  a  notice  to 
quit  or  otherwise,  either  peaceably,  or  if  no  person  be  in  the 
boon  at  the  time,  eren  by  breaking  open  the  door.  Therefore 
where  a  tenancy  from  year  to  year  of  land  was  determined  by 
a  notice  to  quit,  but  the  tenant  still  retained  the  possession  ; 
the  landlord  thereupon  entered  and  put  his  cattle  upon  the 
land,  and  the  tenant  distrained  them  as  damage  feasant ;  in 
replevin  by  the  landlord,  he  pleaded  this  matter  in  bar  to  the 
avowry,  and  the  tenant  replied  that  he  had  not  quitted  or 
given  op  the  possession  in  pursuance  of  the  notice  to  quit ; 
upon  demurrer  to  this  replication,  the  court  held  that  it  was 
bad ;  they  said  the  case  was  too  clear  for  argument ;  the  land- 
lord had  a  right  to  enter  and  be  upon  the  land,  and  if,  instead 
of  distraining,  the  tenant  had  brought  trespass,  the  landlord 
might  have  justified  under  the  plea  of  liberum  tenementum  (i). 
So,  where  a  tenancy  from  week  to  week  was  determined  by  a 
notice  to  quit  hut  the  t<  niint  omitted  to  give  up  possession, 
and  had  inn.,  i.t •!••  furniture  still  in  the  houne  ;  the  landlord, 
at  a  time  when  there  wn  no  p*r«nn  in  th«  *\n\wn  timU 
the  door  with  a  crowbar,  and  other  forcible  application,  and 
returned  the  ponefaion,  whereupon  the  tenant  brought  tret- 

(/)  SM  ttUU  T.  Ctomfertefo  *        (*)  Tat*  v.  EuXmoU  *  oL,  90 

al.,  :,  ll.  V  A.I    1-41..  Uw  J.,808,«. 

(f)  8«e  «»<«,  p.  It7.  (0  Taunton  v.   Cottar,  7  T.  B. 
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pass :  the  court  held  that  the  landlord  had  right  thus  to  enter y 
Dallas,  C.  J.,  saying  that  the  case  ofTauntonv.  Costar(ij 
established  that  he  might  enter  peaceably,  and  that  there  was 
no  necessity  for  an  ejectment  in  such  a  case,  and  his  using 
force,  when  there  was  no  person  upon  the  premises,  made  no 
difference;  and  Park,  J.,  remarked  that  the  declaration  alleged 
it  to  be  the  house  of  the  plaintiff,  when  in  fact  and  in  law  it 
was  the  house  of  the  landlord  (k).  And  in  the  latter  case, 
Borough,  J.,  said  that  he  had  been  engaged  as  counsel  in  a 
similar  case  at  the  Cockpit,  and  made  use  of  the  same  argu- 
ments which  were  then  used  on  the  part  of  the  plaintiff ;  but 
that  Lord  Kenyon  and  Lord  Alvanley,  who  were  there,  enter- 
tained no  doubt  of  the  point,  and  held  that  the  landlord  might 
enter  (I).  But  if  any  person  be  upon  the  premises,  and  force 
be  used  sufficient  to  constitute  it  a  forcible  entry,  this  will 
confer  no  right  upon  the  landlord  so  entering  (m).  In  all 
other  cases,  however,  after  the  landlord  thus  enters,  he  may 
maintain  trespass  against  third  parties  (w),  and  even  against 
the  tenant  himself,  if  he  continue  also  to  hold  possession  (0). 
He  cannot  however  forcibly  turn  the  tenant  or  his  family  out 
of  possession  ( p) ;  that  can  be  done  by  ejectment  only. 

So  a  landlord  may  lawfully  enter  upon  the  demised  premises, 
if  he  have  a  right  of  entry  for  any  other  cause.  And  where  a 
landlord  was  lawfully  on  his  tenant's  premises,  for  the  purpose 
of  making  a  distress,  it  was  holden  that  his  putting  up  a  bill  in 
the  window  indicating  that  the  premises  were  to  be  let,  did  not 
make  him  a  trespasser  (q). 

But  if  a  landlord,  not  having  any  right  of  entry,  enter  upon 
the  demised  premises  during  the  term,  he  is  just  as  much  liable 
to  an  action  of  trespass  at  the  suit  of  his  tenant,  as  any  other 
stranger  would  be. 


CHAPTER  IV. 

The  Tenant's  Remedy,  where  an  Ejectment  is  brought  for  a 
Forfeiture. 

A  court  of  equity  will  in  general  relieve  a  tenant  against  a 
forfeiture  of  his  term,  where  it  has  arisen  from  the  not  doing 

(i)  7  T.  R.  431,  cited  in  the  pre-  (ri)  See  Hay  v.  Moorhoute,  6 

ceding  page.  Bing.  N.  C.  52. 

(ft)  Turner  v.  Meymott,  1  Bing.  (o)  See  Butcher  v.  Butcher,  7 

158.  B.  &C.  399. 

(0  Id.    See  also  Lacey  v.  Lear,  (p)  Nervton  v.  HarJand,  1  Man. 

Peake,  Ad.  Ca.  210.  &  Gr.  644.    Hillary  v.  Gay,  6  Car. 

(TO)  Per  Tindal,  C.  J.,  in  Newton  &  P.  284. 

T.  Harland,  infra.  (q)  Skidmore  v.  Booth,  6  Car. 
&  P.  777. 
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of  a  thing  which  may  be  done  afterwards,  or  a  compensation 
made  for  it  (r),  particularly  where  it  has  arisen  from  inevitable 
accident,  or  from  fraud  upon  the  part  of  the  landlord,  or  by 
surprise,  or  from  ignorance  (not  wilful)  on  the  part  of  the 
tenant. 

From  forfeiture  for  non-payment  of  rent,  courts  of  equity 
from  the  earliest  times  have  relieved  the  tenant,  on  payment 
of  the  rent,  with  interest  and  all  expenses  (s) ;  unless  the  lease 
were  obtained  by  fraud,  or  granted  upon  a  false  suggestion  (t). 
So,  we  have  seen  (ante,  p.  170),  that  the  court  of  common  law, 
in  which  the  ejectment  is  brought  for  such  a  forfeiture,  will 
relieve  against  it,  if  the  application  be  made  before  trial.  But, 
if ''  the  lessee  or  his  assignee,  or  other  person  claiming  or  de- 
riving under  the  said  lease,  shall  permit  and  suffer  judgment 
to  be  had  and  recovered  on  such  trial  in  ejectment,  and  execu- 
tion to  be  executed  thereon,  without  paying  the  rent  and 
arrears,  together  with  full  costs,  and  without  proceeding  for 
relief  in  equity,  within  six  months  after  such  execution  exe- 
cuted,—then  and  in  such  case  the  said  lessee,  his  assignee, 
and  all  other  persons  claiming  and  deriving  under  the  said 
lease,  shall  be  barred  and  foreclosed  from  all  relief  or  remedy 
in  law  or  equity,  (other  than  by  bringing  error,  for  reversal 
of  such  judgment,  in  case  the  same  shall  be  erroneous ;)  and 
the  said  landlord  or  lessor  shall  from  thenceforth  hold  the  said 
demised  premises  discharged  from  such  lease  "(")•  But  if 
"  the  said  lessee,  his  assignee,  or  other  person  claiming  any 
right,  title  or  interest  in  law  or  in  equity,  in  or  to  the  said  lease, 
shall  within  the  time  aforesaid  proceed  for  relief  in  any  court 
of  equity,  such  person  shall  not  have  or  continue  any  injunc- 
tion against  the  proceedings  at  law  on  such  ejectment,  unless 
be  does  or  shall,  within  forty  days  next  after  a  full  and  perfect 
answer  shall  be  made  by  the  claimant  in  such  ejectment,  bring 
into  court  and  lodge  with  the  proper  officer  such  sum  and 
sums  of  money  as  the  lessor  or  landlord  shall,  in  his  answer. 
•wear  to  be  due  and  in  arrear,  over  and  above  all  just  allow- 
ances, and  also  the  costs  taxed  in  the  said  suit,  there  to  remain 
until  tli.'  hearing  of  the  cause,  or  to  be  paid  out  to  the  lessor 
or  landlord  on  good  security,  subject  to  the  decree  of  th< 
court;  and  in  case  such  proceedings  for  relief  in  equity  shall 
be  taken  within  the  time  aforesaid,  and  after  execution  is 
executed,  the  lessor  or  landlord  shall  be  accountable  for  so 
ii  and  no  more  as  he  shall  really  and  bond  file  without 
fraud,  deceit  or  wilful  neglect  make  of  the  demised  premises 
from  the  time  of  his  entering  into  the  actual  possession  thereof ; 
and  if  what  shall  be  so  made  by  the  lessor  or  landlord  happen 

(r)  jftwfe  T.  Wut,  If  VM.  476.         (I)  Gary,  46. 
(•)  Pnncte't  Mu.6.  fiandtr,  T.         (u)  16  A  10  VkrC  c.  70,  ».  8)0. 
POJH,  Vi  V.-v  *•«.     Ma>!.  \.<\.  30. 
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to  be  less  than  the  rent  reserved  on  the  said  lease,  then  the  said 
lessee  or  his  assignee  before  he  shall  be  restored  to  his  posses- 
sion, shall  pay  such  lessor  or  landlord,  what  the  money  so  by 
him  made  fell  short  of  the  reserved  rent,  for  the  time  such 
lessor  or  landlord  held  the  said  lands"  (z).  In  what  cases  a 
forfeiture  for  breach  of  covenant  to  pay  rent  is  waived,  see 
ante,  p.  103. 

A  court  of  equity  Will  in  general  give  relief  against  a  for- 
feiture by  breach  of  covenant  to  lay  out  a  certain  sum  in 
repairs  within  a  certain  time  (a) ;  or  by  breach  of  a  covenant 
to  repair  generally  (6),  particularly  if  arising  from  accident  or 
surprise  (c).  But  wherever  the  tenant's  conduct,  with  refer- 
ence to  his  covenant,  appears  to  be  gross  and  ruinous  (d),  or 
where  the  landlord  has  required  the  tenant  to  repair,  and  he 
has  refused  to  do  so  (e),  or  where  the  breach  of  covenant  ap- 
pears to  have  been  otherwise  wilful  and  voluntary  (/),  the  court 
will  not  in  general  interfere.  In  what  cases  a  forfeiture  for 
breach  of  covenant  to  repair  is  waived,  see  ante,  p.  106.  And 
as  to  the  liability  of  the  tenant  to  rebuild,  in  case  the  premises 
are  destroyed  by  fire,  see  ante,  p.  180. 

A  court  of  equity  will,  under  circumstances,  grant  relief 
against  a  forfeiture  for  breach  of  a  covenant  as  to  the  mode  of 
cultivating  a  farm  (g). 

But  a  court  of  equity  will  not  relieve  against  a  forfeiture  for 
not  insuring  (h).  Nor  will  a  court  of  equity  relieve  against  a 
breach  of  covenant  not  to  assign,  &c.,  without  licence  (i). 


CHAPTER  V. 

The  Tenant's  Remedy  for  Expulsion  ly  a  Stranger. 

If  the  tenant  be  turned  out  of  possession,  or  disturbed  in 
his  possession,  of  the  demised  premises  by  a  stranger, — if  such 
stranger  have  no  title,  the  tenant's  only  remedy  is  by  action 
against  the  person  who  has  thus  dispossessed  or  disturbed  him  ; 
by  ejectment  or  trespass,  if  he  be  actually  put  out,  or  by  tres- 

(z)  15  &  16  Yict.  c.  76,  s.  211.  (<?)  Hill  v.  Barclay,  18  Vee.  64. 

(a)  Sanders  v.  Pope,  12   Ves.  (/)  De  Scarlett  v.  Dennet,   9 

282.  Mod.  22.    Eaton  v.  Lyon,  8  Bro. 

(6)  Hack  v.  Leonard,    9   Mod.  693.    Hill  v.  Barclay,  18  Ves.  62. 

90.  Exp.  Vaughan,  1  Turn.  &  Rus.  Reynolds  v.  Pitt,  19  Ves.  143. 

435.    And  see  Webber  v.  Smith,  2  (g)  Lovat  v.  Ld.   Ranelagh,  3 

Vern.  103.  Ves.  &  B.  29. 

(c)  Hill  v.  Barclay,  18  Ves.  62.  (h)   White  v.  Warner,  2  Meriy. 

(d)  See  Hill  v.  Barclay,  16  Ves.  459. 

404.  CO  BUI  *.  Barclay,  18  Ves.  64. 
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pass  or  case  (according  to  circumstances)  if  he  be  merely  dis- 
turbed in  the  possession.  But  if  he  be  put  out  of  possession  by 
a  stranger  having  title,  where  the  ouster  comes  within  the 
meaning  of  the  landlord's  covenant  and  agreement  for  quiet 
enjoyment,  express  or  implied  (A),  the  tenant  may  proceed 
against  the  landlord  for  damages,  by  action  on  bis  covenant  or 
agreement  (/). 


CHAPTER  VI. 

The  Tenant's  Remedy  against  his  Landlord,  for  allowing 

him  to  be  distrained  upon  for  rent  due  to  the  Head- 

Landlord. 

Where  a  termor  underlets  the  demised  premises  to  another, 
the  law  implies  a  duty  upon  the  part  of  the  termor  to  indem- 
nify his  under-lessee  from  all  consequences  of  his  (the  termor's) 
non-performance  of  his  covenants  with  the  head-landlord; 
and  the  under-tenant  may  have  his  remedy,  by  action  on  the 
case  against  the  termor  for  any  injury  he  may  sustain  by 
of  any  such  breach  of  covenant  (m).  And  therefore 
A.,  holding  a  house  and  premises  under  C.  at  a  certain 
rent,  entered  into  an  agreement  with  B.  for  the  sale  of  the 
household  furniture,  &c.,  on  the  premises,  for  a  certain  sum 
payable  by  instalments,  and  that  on  payment  of  the  whole  of 
the  price,  he  should  demise  the  house  and  premises  to  B.  for 
twenty-five  years,  at  a  certain  rent,—  the  lease  to  contain  the 
like  covenants  on  the  part  of  B.  as  were  contained  in  the 
lease  under  which  A.  held,  and  that  in  the  mean  time,  and  until 
such  lease  should  be  granted,  B.  should  pay  the  rent  and  per- 
form all  the  covenants  which  would  be  to  be  performed  by  him 
in  case  the  lease  were  actually  executed,  and  with  a  power  of 
diltiusi  for  non-payment  of  rent  :  B.  was  let  into  immediate 
possession  under  this  agreement,  and  paid  the  rent  ;  but  A. 
nflgtocting  to  satisfy,  the  rent  payable  to  the  superior  landlord, 
the  latter  distrained  upon  and  sold  the  goods  of  B.  for  it:  the 
court  held  that  an  act  ion  on  the  case  well  lay  by  B.  against  A. 
i.e  injury  sustained  by  him  from  this  breach  of  duty  (n). 
vhere  the  under-letting  was  by  deed,  not  containing  any 
covenant  to  indemnify  against  the  clahnsof  the  head  landlord, 
it  was  bolden  that  the  under-tenant  could  not  maintain 
against  his  landlnnl  for  allowing  him  to  be  dis- 


(*)  8«r  ««<«,p.87l.  (M)  Hancock  *** 

(I)  WiUiam,  v.  Aiirrvff  tt  rt.  Blag.  IM. 

r  J..  CM.  op.    Mayor  4r.  of  (n)  Id.    8«t  tlfO  SMMW  T.  Cur- 

Pool*  T.  Whitt,  10  Law  J.,  820,  ex.  tit,  %  Car.  It  P.  800. 
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trained  upon  for  rent  due  to  the  landlord :  the  lease  being  by 
deed,  the  tenant's  remedy,  if  any,  was  by  action  of  covenant 
upon  the  implied  covenant  for  quiet  enjoyment  (0).  So,  where 
a  tenant  assigned  his  term  to  another  by  deed,  not  containing 
any  covenant  of  indemnity  against  the  claims  of  the  head 
landlord,  and  the  latter  distrained  upon  the  assignee  for  rent 
due  before  the  assignment,  and  he  was  obliged  to  pay  it,  to 
prevent  his  goods  from  being  sold  :  the  court  held  that  the  as- 
signee could  not  maintain  assumpsit  against  the  assignor,  as 
upon  an  implied  promise  to  indemnify  him,  but  that  his 
remedy  was  by  action  of  covenant,  upon  the  implied  covenant 
arising  from  the  word  "  grant "  in  the  assignment  (p).  But 
where  the  demise  is  not  by  deed,  the  proper  remedy  is  by 
action  on  the  case  (q),  although  assumpsit  may  also  lie  (r). 
The  following  is  the  form  of  the  declaration  in  case. 


Declaration. 


In  the  Queen's  Bench. 

The  day  of  ,  A.D.  18—. 

Middlesex,  to  wit:  A.  B.,  the 
plaintiff  in  this  suit,  by  E.  P.,  his 
attorney,  sues  C.  D.,  the  defendant 
in  this  suit :  For  that  before  and  at 
the  time  of  committing  the  griev- 
ance by  the  defendant  as  herein- 
after mentioned,  the  defendant  held 
a  certain  messuage  as  tenant 
thereof  to  one  G.  H.,  at  and  under 
a  certain  yearly  rent,  to  wit,  the 

yearly  rent  of  £ ,  payable  by 

the  defendant  to  the  saidG.  H.,  and 
that  whilst  the  defendant  was  such 
tenant  to  the  said  G.  H.,  to  wit,  on 

,  and  before  and  at  the  time  of 

committing  the  grievances  herein- 
after mentioned,  the  plaintiff,  at 
the  special  instance  and  request 
of  the  defendant,  had  become  and 
was  tenant  to  the  defendant  of  the 
said  messuage  at  and  under  a  cer- 
tain yearly  rent,  to  wit,  the 
yearly  rent  of  £— - — ,  payable  by 
the  plaintiff  to  the  defendant ;  and 
thereupon  it  became  and  was  the 
duty  of  the  defendant,  during  the 
continuance  of  the  said  last  men- 
tioned tenancy,  to  pay  the  said  first 
mentioned  rent  to  the  said  G.  H. 


and  to  indemnify  and  save  harm- 
less the  plaintiff,  from  and  against 
the  payment  of  any  of  the  said 
yearly  rent  so  payable  to  the  said 
G.  H.,  as  aforesaid,  over  and  be- 
yond the  amount  of  the  said  rent, 
so  payable  by  the  plaintiff  to  the 
defendant  as  aforesaid,  which  might 
be  due  and  in  arrear  from  the 
plaintiff  to  the  defendant,  and 
from  and  against  any  distress,  or 
costs,  charges,  damages  or  expenses 
which  should  or  might  be  made, 
arise  or  happen  to  the  plaintiff,  for 
or  by  reason  of  the  non-payment 
thereof.  And  although  the  said 
tenancy  of  the  defendant  to  G.  H., 
and  the  said  tenancy  of  the  plain- 
tiff to  the  defendant  were  and  con- 
tinued for  a  long  time,  until  and 
after  the  committing  of  the  griev- 
ances hereinafter  mentioned,  to  wit, 
hitherto,  and  although  a  small  sum 
of  money  only,  to  wit,  the  sum  of 

£ ,  was  due  and  in  arrear  from 

the  plaintiff  to  the  defendant,  at 
the  time  of  committing  the  griev- 
anceTiereinafter  mentioned;  Yet  the 
defendant  not  regarding  his  duty 
aforesaid,  did  not  nor  would  during 
the  continuance  of  the  said  tenan- 


(o)  Schlencker  et  al.  v.  Moxsy, 
3  B.  &  C.  789. 

(jo)  Baker  T.  Harris,  9  Ad.  & 
El.  532. 


(q)  Hancock  et  al.  v.  Cqffyn,  8 
Bing.  358. 

(r)  Per  Tindal,  C.  J.,  Id.  366. 
But  see  Jackson  v.  Cobbin,  8  Mees. 
&  W.  790. 
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del,  pay  the  said  first  mentioned     £ ,  over  and  beyond  the  said 

rent  to  the  said  U.  H.,  or  indemnify  rent  so  due  and  in  arrear  from  the 
or  save  harmless  the  plaintiff,  ac-  plaintiff  to  the  defendant  as  afore- 
cording  to  his  said  duty  in  that  said;  and  the  said  U.  H.,  after- 
behalf  as  aforesaid,  but  wholly  neg-  wards,  to  wit,  on  the  day  and  year 
lected  so  to  do,  and  by  reason  last  aforesaid,  sold  the  said  goods 
thereof,  during  the  continuance  of  and  chattels  as  such  distress  as 
the  said  respective  truancies,  and  aforesaid,  for  and  towards  payment 
whilst  the  said  plaintiff  occupied  and  satisfaction  of  the  said  rent  so 
and  enjoyed  the  said  messuage  and  due  and  owing  to  him,  from  the  de- 
premises  with  the  appurtenances,  fendant,  and  of  the  costs  and 
as  such  tenant  as  aforesaid,  to  wit,  charges  of  the  said  distress  and  in- 

on    ,  a  certain    distress  was  cident  thereto;  [Or,  by  means  of 

made  by  and  on  the  behalf  of  the  the  premises,  the  plaintiff  was  not 

said  G.  11.,  on  certain  goods  and  only    put    to   and    suffered  great 

chattels  of  the  said  plaintiff,    of  trouble  and  inconvenience,  but  was 

great  value,  to  wit,  of  the  value  of  forced  and  obliged  to  and  did  neces- 

£— — ,  then  in  and  upon  the  said  sarily  pay  the  said  sum  of  £— — , 

messuage  and  premises,  for  a  cer-  together  with  the  charges  of  the 

tain  sum  of  money,  to  wit,  the  sum  said  distress,  and  incident  thereto, 

of  £ ,  then  due  and  in  arrear  to  in  the  whole  amounting  to  a  large 

the  said  G.  H.,  for  and  in  respect  of  sum  of  money,  to  wit,  the  sum  of 

the  said  yearly  rent,  so  payable  to     £ .]  And  the  plaintiff    claims 

him  as  aforesaid,  being  in  amount     £ . 

much  over   and  beyond,  to   wit, 

Or  the  declaration  may  be  in  assumpsit,  with  a  count  for 
money  paid  added. 


General  Issue,  and  Evidence. 

The  general  iasne  is  the  same  as  the  form  ante,  p.  290,  ex- 
cept that  the  words  "  by  statute  "  are  not  inserted  in  the 
margin,  this  not  being  a  case  within  stat.  11  G.  2,c.  19,  s. 
21  (*).  The  plaintiff  under  this  plea,  will  have  to  prove  the 
breach  of  duty  complained  of,  namely,  the  distress  and  sale 
or  payment,  that  the  rent  distrained  for  was  due, — and  the 
damage,  by  proving  the  value  of  the  goods  sold,  or  the  amount 
of  the  money  paid.  If  the  defendant  would  put  the  plaintiff  to 
the  proof  of  any  part  of  the  inducement  in  the  declaration,  he 
must  traverse  it.  So,  if  he  have  any  defence,  which  con- 
fesses and  avoids  the  cause  of  action  stated,  he  must  plead 
it  >,».ciallv. 


CHAPTER  VII. 
Right  of  the  Tenant  to  Emblements. 

BmbUmentt,  what.]    Emblements  mean  crops  of  com  or 
other  produce,    which  ordin.-irih    r.j>ay  the  tenant  for  his 

(«)  SM  onto,  p.  881. 
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labour  within  a  year  after  they  .are  sown,  although  in  extraor- 
dinary seasons  they  may  be  possibly  delayed  beyond  that 
period  (a).  And  therefore  where  a  tenant  pur  auter  vie 
sowed  his  land  with  barley  in  the  spring,  and  soon  after  with 
clover,  and  the  life  expired  in  the  following  summer  :  it  was 
holden  that  he  was  entitled  to  the  barley  as  emblements,  and 
to  the  clover  which  was  mown  with  it,  but  not  to  the  subse- 
quent crops  of  the  clover  (6).  The  only  seeming  exception  to 
this,  is  the  case  of  hops ;  they  are  deemed  emblements,  though 
raised  from  the  ancient  roots  (c)  But  if  a  tenant  plant  young 
trees,  or  sow  the  land  with  acorns,  these  are  not  emblements, 
for  they  yield  no  present  annual  profit  (d) ;  that  is  to  say, 
they  are  not  of  a  nature  to  remunerate  the  tenant  for  his 
labour  and  expense  in  planting  within  a  year  after  the  plant- 
ing. So  grass  already  growing  is  not  emblements ;  even  if  the 
tenant  sow  the  land  with  grass  seeds,  so  as  very  much  to 
increase  the  grass  already  growing,  he  shall  not  be  entitled  to 
it  as  emblements  (e). 

Bight  to  them  generally.']  The  general  rule  as  to  the  right 
to  emblements  is  this, — if  the  term  for  which  a  tenant  holds 
be  uncertain  or  contingent,  so  that  at  the  time  he  sows  his 
crop  he  cannot  predicate  that  his  tenancy  will  continue  until 
he  shall  have  reaped  it,  then  he  shall  be  entitled  to  the  crop 
as  emblements.  But  if  his  term  be  certain,  and  not  depend- 
ing upon  any  contingency,  and  at  the  time  he  sows  his  crop 
he  knows  that  his  term  will  not  continue  until  he  shall  have 
reaped  it,  then  he  will  not  be  entitled  to  the  crop  as  emble- 
ments ;  he  may  be  entitled  to  it  as  an  ofigoing  crop,  or  to  the 
value  of  it,  by  express  stipulation  with  his  landlord,  or  by  the 
custom  of  the  country,  but  not  as  emblements. 

To  entitle  a  tenant  to  emblements,  however,  the  crop  must 
be  sown,  though  not  reaped,  &c.,  before  the  happening  of  the 
act  or  contingency  by  which  his  estate  is  determined  (/). 

Right  of  tenant  at  racTtrent.]  By  stat.  14  &  15  Viet.  c.  25, 
s.  1,  where  the  lease  or  tenancy  of  any  farm  or  lands,  held  by 
a  tenant  at  rackrent,  shall  determine  by  the  death  or  cesser  of 
the  estate  of  any  landlord  entitled  for  his  life  or  for  any  other 
uncertain  interest, — instead  of  claims  to  emblements,  the 
tenant  shall  continue  to  hold  and  occupy  such  farm  or  lands 
until  the  expiration  of  the  then  current  year  of  his  tenancy, 
and  shall  then  quit,  upon  the  terms  of  his  lease  or  holding,  in 

(a)  Per  Cur.  in  Graves  v.  Weld,        (d)  Co.  Lit.  55.  a. 
5B.&Ad.ll8.  (e)  Co.  Lit.  56. 

(6)  Graves  v.  Weld,  5  B.  &  Ad.        (/)  Bro.  Abr.  Emblements,    7. 

105.  Tenant  per  copie,  3. 

(c)  Latharm.  Atroood,  Cro.Car. 
515. 
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the  same  manner  as  if  such  lease  or  tenancy  were  then  deter- 
mined by  effluxion  of  time  or  other  lawful  means  during  the 
continuance  of  his  landlord's  estate ;  and  the  succeeding  land- 
lord or  owner  shall  be  entitled  to  recover  and  receive  of  the 
tenant,  in  the  same  manner  as  his  predecessor  or  such  tenant's 
lessor  could  have  done  if  he  had  been  living  or  had  continued 
the  landlord  or  lessor,  a  fair  proportion  of  the  rent  for  the 
period  which  may  have  elapsed  from  the  day  of  the  death  or 
ceaser  of  the  estate  of  such  predecessor  or  lessor  to  the  time  of 
the  tenant  so  quitting,  and  the  succeeding  landlord  or  owner 
and  the  tenant  respectively  shall,  as  between  themselves  and 
as  against  each  other,  be  entitled  to  all  the  benefits  and  advan- 
tages, and  be  subject  to  the  terms,  conditions,  and  restrictions, 
to  which  the  preceding  landlord  or  lessor  and  such  tenant 
respectively  would  have  been  entitled  and  subject  in  case  the 
lease  or  tenancy  had  determined  in  manner  aforesaid  at  the 
expiration  of  such  current  year:  provided  always,  that  no 
notice  to  quit  shall  be  necessary  or  required  by  or  from  either 
party  to  determine  any  such  holding  and  occupation  as  afore- 
•id  (y). 

Eight  of  tenant  for  life.']  Tenant  for  life,  or  his  represen- 
tatives, shall  not  be  prejudiced  by  any  sudden  determination  of 
his  estate,  because  such  determination  is  contingent  and  un- 
certain (A).  Therefore  if  a  tenant  for  the  term  of  his  own  life 
sow  the  lands,  and  die  before  harvest,  his  executors  or  admi- 
nistrator shall  have  the  embleraents  or  profits  of  the  crop ;  for 
the  estate  was  determined  by  the  act  of  God,  and  it  is  a  maxim 
of  law  that  act  UK  iJi-i  nemini  facit  ii\juriam  (i).  Another 
case,  within  tlic  reason  of  this  maxim,  is,  where  a  tenant  in 
fee  simple  dies,  leaving  only  a  daughter,  who  enters  and  sows 
the  land  j  but  the  wife  of  the  deceased,  jiriwment  enseintt 
at  the  time,  afterwards  and  before  severance  is  delivered  of  a 
son  :  the  daughter  shall  be  entitled  to  the  emblements,  for  her 
estate  was  put  an  end  to  by  the  act  of  God  (A).  So  if  A.  give  a 
bond  that  B.  shall  enjoy  a  lease  of  Blackacre  immediately  after 
his  death,— upon  the  death  of  A.,  the  corn  growing  on  Black- 
acre  belongs  to  A.'s  executors,  not  to  B.  (/).  If  a  man  lease 
to  two  for  their  joint  lives,  and  one  of  them  dies,  the  other 
shall  have  the  corn  (m).  So  if  tenant  in  dower  sow  thn  land  of 
which  she  is  endowed,  and  die  before  severance,  her  executors 
will  be  entitled  to  the  emblements.  So,  where  a  widow,  en- 
titled to  bar  free  bench,  sows  the  land,  and  dies  before  seve- 
rance, her  executors  are  entitled  to  emblements,  in  the  same 


(a) 
(ft) 


14  fcUYlsue.it  a,  I,  (ft)  Co.  Lit.  aa.  b. 

Ck>.  Lit.  M.  (0  Istunton't  «ut,  4  Leon.  1. 

(0  9  Bl.  Com.  1SS.     Bro.  Abr.  (m)  Bro.  Abr.  tmbleowLU,  0. 

i  8« 
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manner  as  tenant  in  dower  (m).  So  if  tenant  in  tail  after  pos- 
sibility of  issue  extinct  sow  the  land,  and  die  before  severance, 
his  executors  shall  have  the  emblements  (n).  So  it  is  also,  if 
a  man  be  tenant  for  the  life  of  another,  and  the  cestui  que  vie 
die  after  the  land  is  sown,  the  tenant  pur  auter  vie  shall  have 
the  emblements  (0)  Formerly,  if  a  parson  died  before  the  day 
of  the  Conception  of  the  Virgin  Mary,  his  glebe  being  sown, 
his  successor  was  entitled  to  the  emblements,  by  the  law  of 
Holy  Church  (p) ;  but  this  has  since  been  altered  by  stat.  28 
H.  8,  c.  11,  s.  6,  and  they  now  go  to  the  executor  of  the 
deceased  incumbent.  If  a  man  seised  of  lands  in  fee,  sow 
them,  and  devise  them  to  A.  for  life,  remainder  to  B.,  and  die 
before  severance,  and  the  devisee  for  life  also  die  before  seve- 
rance, his  executors  shall  not  have  the  emblements,  but  they 
shall  be  the  property  of  the  remainderman  (<?).  But  in  all 
cases  where  a  man  devises  the  fee  in  land  sown,  and  dies  before 
severance,  the  crop  belongs  to  the  devisee,  and  not  to  the  exe- 
cutors of  the  devisor,  whether  the  devise  was  made  before  or 
after  the  land  was  sown  (r).  So,  if  a  man  seised  of  land,  sow 
it,  and  then  convey  it  to  A.  for  life,  remainder  to  B.  in  fee, 
and  A.  die  before  severance,  the  executors  of  A.  shall  not  have 
the  emblements,  but  they  become  the  property  of  the  remain- 
derman (s}.  But  where  land  is  sold,  the  vendee  is  entitled  to 
the  crops  of  all  that  part  in  the  occupation  of  the  vendor, 
however  ripe  or  ready  for  cutting  they  may  be,  unless  there  be 
some  stipulation  in  the  conveyance  to  the  contrary  (£)  ;  and 
the  vendor's  dying  before  severance  of  course  makes  no  dif- 
ference. 

And  in  all  these  cases,  where  tenants  for  lives  or  their  repre- 
sentatives would  be  entitled  to  emblements,  if  they  have  un- 
derlet them  for  the  life  or  for  years,  and  the  underlease  be 
determined  by  the  death  of  the  lessor  or  cestui  que  vie,  the 
undertenant  will  be  entitled  to  the  emblements,  and  not  the 
lessor  or  his  executors. 

Tenant  for  term  of  years.]  Where  the  determination  of  an 
estate  for  years  is  certain,  as  where  lands  are  let  for  twenty- 
one  years,  or  the  like,  the  tenant  is  not  entitled  to  emble- 
ments ;  for  it  was  his  own  folly  to  sow,  when  he  knew  he  could 
not  reap.  But  where  the  determination  of  an  estate  for  years 
i  depends  on  an  uncertain  event,  as  where  a  tenant  for  life  lets 
lands  for  a  term  of  years,  or  where  a  term  for  years  is  made 

(TO)    Oland's  case,    5   Co.  116.  (g)  Grantham  v.  Harvley,  Hob. 

Cro.  El.  460.  132.    Allen's  case,  Winch.  51. 

(»)  Bro.  Abr.  Erablements,  18.  (/•)  Spencer's  case,  Winch.   51, 

(o)  '2  Bl.  Com.  123;  Co.  Lit.  55.  52. 

b  ;    Hob.  132,  178  ;  Bro.  Abr.  Em-  («)  Grantham  v.  Hartley,  Hob. 

blements,  16.  132. 

(p)  Bro.  Abr.  Dean  &  Ch.  1,  cites  (t)  Went.  Ex.  59. 
34  H.  6,  38. 
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determinable  on  the  death  of  a  particular  person, — then  the 
tenant,  formerly  entitled  to  emblements,  in  the  same  manner 
as  a  tenant  for  life  (u),  will  now  be  entitled  to  hold  over  until 
the  expiration  of  the  current  year  of  his  tenancy,  and  to  have 
the  crops  accruing  during  that  time,  instead  of  emblements  (v). 
80,  where  there  is  a  tenancy  from  year  to  year, — if  the  land- 
lord determine  it  by  a  notice  to  quit;  any  crops  sown  before 
the  notice  was  given,  and  not  severed  before  the  expiration  of 
it,  belong  to  the  tenant ;  but  otherwise,  if  the  tenant  gave  the 
notice. 

Tenant  at  «v7/.]  Where  an  estate  at  will  is  determined  by 
the  lessor,  the  tenant  is  entitled  to  the  corn  sown  and  other 
emblements ;  but  it  is  otherwise  if  the  tenant-determine  the 
tenancy  (IT).  So,  if  the  lessor  be  outlawed,  whereby  the  will  is 
determined,  the  lessee  shall  have  the  emblemente,  although  the 
Crown  be  entitled  to  the  profits  ;  but  if  the  lessee  be  outlawed, 
the  Crown  shall  have  the  emblements  (ar). 

Tenant  by  Elegit  or  Statute  Merchant.]  Tf  tenant  by 
statute  merchant  sow  the  land,  and  before  severance  a  casual 
profit  happen,  by  which  he  is  satisfied, — he  shall  be  entitled 
to  the  emblements  notwithstanding  («/).  And  the  same,  as  to 
by  elegit. 


Husband,  jure  urorif.'}  If  a  husband,  seised  in  right  of  his 
wife,  tow  the  land,  and  die,  hi-  ••vvutors  shall  have  the  ern- 
(z).  So,  if  the  wife  die,  the  husband  shall  have  the 
(a).  So,  if  the  husband  and  wife  be  joint  tenants, 
and  the  husband  sow  the  land  and  die,  it  seems  that  his  exe- 
cutor*, and  not  the  wife,  shall  have  the  emblemente  (b) ;  but 
this  has  been  very  much  doubted  (c) ;  and  where  husband  and 
wife,  tenant*  in  tail,  sowed  the  land,  and  the  husband  died 
before  severance,  it  was  holden  that  the  u  it.  should  have  the 
emblements,  and  not  the  executors  <>t  'tin-  lui-kiuil  (<l).  But  if 
the  wife  survive,  and  be  endowed  ni'tli.-  l.m«K  -!,.•  shall  havo 
the  emblementa  of  that  part  of  which  she  is  HHlmvi-d,  and  not 
the  executors  («).  And  if,  being  thus  endowed,  ehe  sow  the 
land,  and  marry  again,  and  her  lnii.hnnd  die  before  severance, 

(«)  Lit.  08;  Co.    Lit.  53.  b;    1  (z)  Co.   Lit.   M.  b;    Bro.   Abr. 

Craltt,  940,  •.  18.     Otcwr*  ca«,  6  EmblemenU,  10. 

Co.  110;  (fcmlcMi.  144.  pL  80.  •)  <                          l,;    Bro.    Abr. 

(*)  14  It  16  TicU  c.  *5,  •.  1,  nntt,  Kmhlemptiti,  10. 

j..  *2*.  (b)  Shell  ».  Arnold,  Dy.  $10. 

(»)  Lit  08;  (Han  ft  cmtt,  0  Co.  (c)  Co.  Lit.  M.  b ;  Cro.  El.  01, 

110.  Prr'ott  T.  nrtdffu.  Vent.  238.  pL  S;  Oodb.  180,  i 

Bro.  ..  Abr.   KrablemenU,   is. 

0*wd7,J.Oodb.  144.  and   »ee  Rowy'i  OOM,  8  Vtrn. 

<t>  Olamd  i  COM.  6  Co.  1 10.  :v.v 

(j)  Co.  Lit.  M.  b.  («)  8  In*.  81.   Anon.  Brown!.  44 . 
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she  shall  have  the  emblements  (e) ;  but  if  the  husband  sowed 
the  land,  his  executors,  and  not  the  wife,  would  be  entitled  to 
them  (/).  If  a  man,  seised  jure  uxoris,  sow  the  land,  and  he 
and  his  wife  be  afterwards  divorced  a  vinculo,  causa  precon~ 
tractus,  he  shall  have  the  emblements,  even  although  the  suit 
for  the  divorce  were  instituted  by  him ;  for  still  it  is  the  act  of 
law,  and  not  of  the  party,  which  determines  the  estate  (<?). 

And  where  the  husband  or  his  executors  would  be  entitled 
thus  to  emblements, — if  the  land,  instead  of  being  in  his  occu- 
pation, be  in  the  occupation  of  a  tenant  who  sows  it,  the  tenant 
will  be  entitled  to  the  emblements  (Ti). 

Where  the  estate  is  determined  by  the  tenant.]  Where  the 
tenancy  is  determined  by  any  act  or  omission  of  the  tenant 
himself,  he  is  not  entitled  to  emblements.  If  a  tenant  at  will 
determine  the  will,  we  have  seen  (supra)  that  he  is  not  enti- 
tled to  emblements.  So,  if  lessee  for  life  or  years  sow  the  land, 
and  afterwards  surrender  the  term  to  the  reversioner  before 
severance,  he  will  not  be  entitled  to  emblements  (i).  If  land 
be  let  to  a  man,  on  condition  that  if  he  do  a  certain  act  the 
term  shall  cease ;  and  he  sows  the  land,  and  afterwards  and 
before  severance  he  does  the  act  specified  in  the  condition  :  he 
shall  not  be  entitled  to  emblements  (&),  if  before  severance  the 
lessor  enter  for  the  condition  broken  (I).  If  there  be  a  clause 
of  re-entry  in  a  lease  for  non-performance  of  covenants,  and 
the  lessee,  after  sowing  the  land,  and  before  severance,  does  or 
omits  to  do  some  act,  which  is  a  breach  of  one  of  the  cove- 
nants, he  is  not  entitled  to  emblements;  for  he  himself,  by  his 
act  or  neglect,  has  put  an  end  to  the  term  (ra).  And  the  same 
in  all  cases  where  there  is  a  forfeiture  of  the  term,  by  the  act 
or  omission  of  the  tenant ;  as,  for  instance,  if  tenant  for  years 
claim  in  fee,  after  sowing  the  land,  and  before  severance  (n), 
or  the  like  (0).  So,  in  the  case  of  copyhold  premises,  if  after 
sowing  the  land  the  copyholder  be  guilty  of  any  act  or  omis- 
sion amounting  to  a  forfeiture,  and  the  lord  enter  for  it  before 
severance,  the  lord,  and  not  the  copyholder,  shall  have  the 
emblements  ( /?).  If  a  widow,  having  lands  durante  viduitate, 
sow  them,  and  afterwards  before  severance  take  husband,  she 
will  not  be  entitled  to  the  emblements  (?). 

(e)  Bro.  Abr.  Emblements,  26.  (I)  Bro.  Abr.  Emblements,  18. 

(f)  Bro.  Abr.  Emblements,  26.  (m)  Co.  Lit.  55.  b.     Oland's  cage, 
(a)  Oland's  case,  5  Co.  116.             supra. 

(h)  Bro.  Abr.  Lease,  24.    Enable-  (n)  Per  Popham,   C.  J.,  Cro.  El. 

ments,  6.  461. 

(«)  Per  Popbam,  C.  J.  in  Oland  (0}  Godb.  190,  pi.  126. 

T.  Burdrvick,  Cro.  El. 461.   Weeper  (p)  Bro.    Abr,  Emblements,  4. 

T.  Handall,  9  Vin.  Emblements,  11.  Brown's  case,  4  Co.  21  b. 

(ft)  Co.  Lit.  55.  b.     Oland's  case,  (q)  Co.  Lit.  55.  b.    Oland' t  cate, 

5  Co.  116 ;  Cro.  El.  461.    Davis  T.  supra. 
Eyton,  7  Bing.  154. 
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Where  the  estate  is  determined  by  action  or  entry.]  Where 
after  land  is  sown  and  before  severance  it  is  recovered  by 
action,  the  party  who  has  recovered,  and  not  the  defendant  or 
tenant,  shall  have  the  emblements  (r).  So  where,  after  judg- 
ment against  him,  the  tenant  sowed  the  lands,  and  then  brought 
a  writ  of  error  on  the  judgment,  but  it  was  affirmed  :  he  was 
holden  not  to  be  entitled  to  emblements  (#).  So,  if  A.  disseise 
B.,  and  sow  the  land,  and  afterwards  and  before  severance  B. 
enters,  B.  shall  have  the  emblements  (t).  Or  if  A.  have  cut 
the  crop  before  B.  enters,  and  B.  carry  it  away,  it  is  said  that 
he  will  be  justified  in  doing  so  (u) ;  but  this  is  doubted  (v) ;  it 
IB  clear  however  that  if  the  disseisee  enter  before  severance, 
and  then  the  disseisor  enter  upon  him,  and  cut  the  crop,  and 
the  disseisee  again  enter  whilst  the  crop  is  upon  the  ground, 
the  latter  shall  have  the  emblements,  by  reason  of  his  former 
entry  before  severance  (to). 

Right  of  Executor,  §•<;.]  Erablements,  though  not  strictly 
personal  chattels,  are  distinct  from  the  real  estate  in  the  land, 
and  are  subject  to  many,  though  not  all,  the  incidents  attend- 
ing personal  chattels.  They  were  devisable  by  testament,  be- 
fore the  statute  of  wills  (x).  And  where  a  man,  entitled  to 
emblements,  dies  before  severance,  his  personal  representatives 
shall  have  them,  and  not  his  heir  (y).  So,  where  a  husband, 
seised  in  right  of  bis  wife,  sows  the  land,  and  dies  before  seve- 
rance, his  executors,  and  not  the  heir,  shall  have  the  emble- 
ments (z).  But  carrots,  parsnips,  turnips,  &c.  which  are 
within  the  ground,  and  cannot  be  come  at  without  breaking 
the  soil,  (which  the  executors  cannot  lawfully  do,)  go  to  the 
heir,  and  not  to  the  executors  (a). 

Where  joint-tenants  sow  the  land,  and  one  dies  before  seve- 
rance, the  other  is  entitled  to  the  whole  of  the  crop  (6).  And 
the  same,  it  should  seem,  where  husband  and  wife  are  joint- 
tenanU  (c).  So,  if  A.  and  B.,  joint-tenants,  sow  the  land ;  and 
A.  let  his  moiety  to  another,  and  B.  dies  before  severance  :  A. 
•hall  be  entitled  to  the  other  moiety  by  survivorship  (d). 

Right  to  entitlement*,  by  expreu  agreement.]  If  by  express 
the  lessor  and  lessee,  the  latter  is  to  have 
at  the  end  of  his  term,  he  shall  have  them, 


( r )  Bro.  Abr.  BmblmMnU,  8,  1 1.         (*)  Perk.  i.  018.  Dro.  Abr.  Emblt- 

(«)  Wiekt  T.   Jordan,  8   KuUt.  menu,  22. 
SIS.  (y)  Hro.  Abr.  BmblmcnU,  0. 

(t)  Bro.  Abr.  BabUaienU,  1,  10.        (z)  Went.  Ki.  09. 
it.)  Id.  IS.  (a)  Went.  Ei.  88. 

P£  }  B?  T^jrCilSiJ:  JP**1**"™*''"™'"™- 
lo.'n,  17.  K  in.  v>  '  (e)  Bet  ante,  p.  SS7. 

fir)  Bro.  Abr.  Chattel!,  10,  Pro-         (d)    Arg .  Owen.    108,   tod     IM 

pertj,  18.  G«m««v.  Pcrtaum,  Cro.K1.814. 
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whether  he  would  otherwise  be  entitled  to  them  or  not.  And, 
therefore,  where  in  a  lease  of  lands,  the  lessor  covenanted  that 
the  lessee,  his  executors,  &c.,  might  carry  away  such  corn  as 
should  be  growing  on  the  land  at  the  end  of  the  term ;  and 
he  afterwards  conveyed  his  reversion  to  A. ;  the  executors  of 
the  lessee,  in  the  last  year  of  the  term,  sowed  the  land,  and 
sold  to  B.  the  crop  growing  on  the  land  at  the  end  of  the 
term :  it  was  objected  for  A.,  that  the  lessor  had  no  property 
in  this  crop,  and  therefore  could  not  grant  it  away  j  but  the 
court  held  that  as  he  had  a  right  to  the  land,  he  had  a  right 
to  make  this  contract  with  respect  to  its  produce  (a).  So,  a 

:  lessee  may  be  entitled  to  emblements  by  the  custom  of  the 
country,  and  that  custom  will  be  deemed  to  be  engrafted  upon 
the  demise,  and  to  form  a  part  of  it.  See  this  subject  con- 

x  sidered  more  particularly,  post,  p.  343. 


(a)  Nels.  Abr.  702,  pi.  9,  cites  Grantham  v.  Hawley,  Hob.  132. 


PART  V. 

THE  TEXANT'S    REMEDIES   AGAINST  STRANGERS. 


CHAPTER  I. 
The  Tenant's  Remedy  for  Trespass. 

After  a  tenant  has  entered  upon  the  demised  premises,  and 
ia  thereof  possessed,  he  may  maintain  an  action  of  trespass 
•gainst  any  person  who  trespasses  upon  them.  As  to  what 
amounts  to  a  trespass  to  land,  by  and  against  whom  the  action 
may  be  maintained,  the  several  pleadings  in  the  action,  and 
the  evidence  necessary  to  maintain  them,  see  1  Arch.  Nisi 
Prim,  2  Ed.  p.  405,  et  seq. 

In  the  case  of  a  trespass  committed  in  search  or  pursuit  of 
game,  the  tenant  may  maintain  an  action  of  trespass  against 
any  person  guilty  of  it, — with  the  exception  of  his  landlord  or 
any  person  authorized  by  him,  in  the  cases  which  shall  be  pre- 
sently mentioned.  It  is  not  usual,  however,  to  bring  an  action 
in  the  first  instance,  without  previously  giving  the  party  a 
notice  not  to  trespass  on  the  land  in  future ;  because  without 
that  notice,  the  plaintiff*  will  not  be  entitled  to  costs,  if  he  re- 
cover less  than  40*.  damages.  But  if  after  such  notice  the  party 
•gain  trespass  on  the  land,  the  tenant  may  safely  bring  an 
action  of  trespass  against  him,  and  will  be  entitled  to  his  costs, 
if  be  recover  a  verdict  for  damages  to  any  amount.  The 
statute  which  regulates  the  costs  in  this  instance  is  stat.  3  &  4 
Viet.  c.  24,  by  the  second  section  of  which  it  is  enacted,  that 
if  a  plaintiff  in  an  action  of  trespass,  brought  in  any  of  her 
Majesty's  courts  at  Westminster,  or  in  the  court  of  Common 
Pleas  at  Lancaster,  or  court  of  Common  Pleas  at  Durham, 
shall  recover  IMS  than  40*.  !.«•  -hall  not  be  entitled  to  any 
costs  whatever ;  but  by  the  third  section,  it  is  provided,  that 
the  Act  shall  not  extend  to  deprive  any  plaintiff  of  costs,  in 
any  action  brought  for  a  trespass  over  any  lands,  commons, 
wastes,  closes,  woods,  plantations  or  inclosures,  or  for  enter- 
ing into  any  dwelling*,  outbuildings  or  premises,  in  respect  of 
which  any  notice  not  to  trespass  thereon  or  therein  shall  have 
been  previously  served,  by  or  on  behalf  of  the  owner  or 
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occupier  of  the  land  trespassed  over,  upon  or  left  at  the  last 
reputed  or  known  place  of  abode  of  the  defendant  or  de- 
fendants in  such  action. 

As  to  the  right  of  the  landlord,  or  of  persons  authorized  by 
him,  to  go  upon  the  demised  land,  it  is  usually  made  the 
matter  of  express  stipulation  in  the  lease,  that  they  shall  have 
liberty  to  do  so, — particularly  in  leases  made  since  the  passing 
the  last  General  Game  Act,  1  &  2  W.  4,  c.  32,  5th  October, 
1831.  And  by  the  seventh  section  of  that  Act,  "  in  all  cases 
where  any  persons  shall  occupy  any  land  under  any  lease  or 
agreement  made  previously  to  the  passing  of  this  Act,  except 
in  the  cases  hereinafter  next  excepted,  the  lessor  or  landlord 
shall  have  the  right  of  entering  upon  such  land,  or  of  autho- 
rizing any  other  person  or  persons  who  shall  have  obtained  an 
annual  game  certificate  to  enter  upon  such  land,  for  the  pur- 
pose of  taking  or  killing  the  game  thereon  ;  and  no  person  oc- 
cupying any  land,  under  any  lease  or  agreement,  either  for  life 
or  years,  made  previously  to  the  passing  of  this  Act,  shall  have 
the  right  to  kill  or  take  the  game  on  such  land, — except  when 
the  right  of  killing  the  game  upon  such  land  has  been  ex- 
pressly granted  or  allowed  to  such  persons  by  such  lease  or 
agreement, — or  except  where,  upon  the  original  granting  or 
renewal  of  such  lease  or  agreement,  a  fine  or  fines  shall  have 
been  taken, — or  except  where,  in  the  case  of  a  term  for  years, 
such  lease  or  agreement  shall  have  been  made  for  a  term  ex- 
ceeding twenty-one  years."  Also,  "nothing  in  this  Act 
contained,  shall  authorize  any  person,  seised  or  possessed  of 
or  holding  any  land,  to  kill  or  take  the  game,  or  to  permit 
any  other  person  to  take  or  kill  the  game,  upon  such  land,  in 
any  case  where,  by  any  deed,  grant,  lease,  or  any  written  or 
parol  demise  or  contract,  a  right  of  entry  upon  such  land  fop 
the  purpose  of  killing  or  taking  the  game  hath  been  or  here- 
after shall  be  reserved  or  retained  by,  or  given  or  allowed  to 
any  grantor,  lessor,  landlord,  or  other  person  whatsoever  "  (y}. 

And  "  where  the  lessor  or  landlord  shall  have  reserved  to 
himself  the  right  of  killing  the  game  upon  any  land,  it  shall  be 
lawful  for  him  to  authorize  any  oth6r  person  or  persons,  who 
shall  have  obtained  an  annual  game  certificate,  to  enter  upon 
such  land,  for  the  purpose  of  pursuing  and  killing  game 
thereon  "  (z). 


&  2  W.  4,  c.  32,  s.  8.  (z)  Id.  s.  11. 
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CHAPTER  II. 

The  Tenant's  Remedy  for  Disturbance  of  Common. 

SECT.  1.  The  Tenant's  Remedy  against  a  Commoner,  or 

StrtiiKjt-r. 
2.  Tenant's  Remedy  against  the  Lord. 

SECTION  I. 
Tenant's  Remedy  against  a  Commoner  or  Stranger. 

First,  as  to  common  of  pasture;  if  a  stranger,  who  has  no 
right,  put  his  cattle  upon  the  common,  the  lord  may  distrain 
them  damage  feasant,  or  may  have  his  remedy  by  action  of 
trespass;  and  the  commoner  may  distrain  them  damage 
fea&ant,  or  have  his  remedy  by  action  on  the  case  (a). 

If  a  commoner  surcharge  the  common,  the  lord  may  dis- 
train the  extra  beasts,  or  may  have  his  remedy  by  action  of 
trespass,  and  the  other  commoners  may  have  their  remedy  by 
action  on  the  case  (6). 

As  to  common  of  piscary,  turbary,  estovers,  &c.,  if  any 
person  having  a  right  to  such  common  be  disturbed  in  his  en- 
joyment of  it,  the  general  remedy  is  by  action  on  the  case. 

As  to  the  extent  to  which  a  right  of  this  kind  may  be 
churned,  it  has  long  since  been  settled  that  a  man  may  pre- 
scribe to  have  even  the  sole  and  several  pasture,  vesture,  or 
herbage,  for  a  limited  time  in  every  year,  in  exclusion  of  the 
owner  of  the  soil  (c).  And  this  may  be  claimed,  as  in  gross, 
without  being  appurtenant  to  any  land  (d).  Whether  a  pre- 
scription for  a  sole  and  several  pasture,  &c.,  in  exclusion  of  the 
owner  of  the  soil,  for  the  whole  year,  is  good,  was  for  some 
time  a  question.  In  .\<>rth  v.  Coet(e)  the  court  of  Common 
Pleas  were  equally  divided  upon  it.  In  Potter  v.  North(f\ 
the  court  of  King's  Bench  inclined  to  think  that  such  a  pre- 
scription might  be  supported.  And  in  Hoskins  v.  Robins  (g), 
it  was  adjudged,  and  the  law  has  been  so  considered  ever  since, 
that  this  prescription  is  good  ;  for  it  does  not  exclude  the  lord 


(a)  Cktmmn  v.  Hard* am,  l  8fa*k*$  MM,  Winch.  R«p.  6.  Pitt 

B  *  A.  700.     RiclutU  v.  flgfccxy,  v.  C> 

lid.  960.  (d)  WtUomt  v.  Upton,  0  MM*. 

(*)  BM  BOTMM  v.  S«tAfe,  0  Ad.  It  W.  680. 

IcH.wil.  VMgh.tS1,lL>T.t6S. 

f  (c)  Flu.    FrmrripUon,  fil.     Co.  (/>  1  S.und.  SflO. 

UK.  Iti.  s.  SEo.  Ate.  S07,  L.  pi.  0.  (a)  9  flttmd.  SM, 
texf.  IS,  1  Mod.  74. 


SLtv.  «,  Pol- 
ls, 1  Mod.  74. 
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from  all  the  profits  of  the  land,  as  he  is  still  entitled  to  the 
mines,  trees,  and  quarries.  So,  a  tenant  may  prescribe  to 
have  all  the  thorns  growing  upon  such  a  place,  in  exclusion  of 
the  owner  of  the  soil  (ft).  But  a  man  cannot  prescribe  to  have 
common  eo  nomine  for  the  whole  year,  in  exclusion  of  the  lord, 
for  that  would  be  repugnant  to  the  nature  of  the  thing  (i)  -, 
but  he  may,  for  a  part  of  the  year  (A).  The  land  itself,  how- 
ever, cannot  be  claimed  by  prescription.  And  therefore  it  has 
been  holden,  that  although  a  man  may  prescribe  to  take  coal 
in  the  close  of  another,  he  cannot  claim  by  prescription  the 
whole  substratum  of  coal  lying  beneath  the  close ;  nothing 
but  what  lies  in  grant  can  be  claimed  by  prescription  (/). 


Declaration. 


In  the  Queen's  Bench. 

The day  of   — ,  A.  D.  18 — . 

Middlesex,  to  wit :  A.B.,  the  plain- 
tiff in  this  suit,  by  E.  F.,  his  attor- 
ney, complains  of  C.  D.,  the  de 
fendant  in  this  suit;  For  that 
whereas  the  plaintiff,  hefore  and 
at  the  time  of  the  committing 
of  the  grievances  hereinafter 
mentioned,  was,  and  from  thence 
hitherto  hath  been,  and  still  is, 
lawfully  possessed  of  a  certain 

messuage,  and  divers,  to  wit, 

acres  of  land,  with  the  appurte- 
nances, situate  and  being  in  the 

parish  of ,  in  the  county  of ; 

and  by  reason  thereof,  during  all  the 
time  aforesaid,  of  right  ought  to 
have  had,  and  still  of  right  ought 
to  have,  common  of  pasture  for 
all  his  commonable  [sheep]  levant 
and  couchant  in  and  upon  his 
aid  messuage  and  land,  with  the 
appurtenances,  in  a  certain  place, 

waste,  or  common,  called  the , 

situate ,  every  year,  at  all  times 

of  the  year,  as  to  the  said  messuage 
and  land  with  the  appurtenances 
belonging  and  appertaining:  Yet 
the  defendant,  well  knowing  the 
premises,  but  contriving  and  wrong 


fully  and  unjustly  intending  to  in- 
jure, prejudice  and  aggrieve  the 
plaintiff  in  this  behalf,  whilst  he  was 
so  possessed  of  his  said  messuage 
and  land  with  the  appurtenances, 
and  entitled  to  such  common  of 

pasture  as  aforesaid,  to  wit,  on , 

and  on  divers  other  days  and  times 
between  that  day  and  the  com- 
mencement of  this  suit,  wrongfully 
and  unjustly  put  and  caused  to  be 

put  divers,  to    wit,  sheep  in 

and  upon  the  said  place,  waste  or 

common,  called  the ,  and  kept 

and  depastured  the  same  there  re- 
spectively for  a  long  time,  to  wit, 
from  the  putting  of  the  same  there 
respectively  as  aforesaid  hitherto : 
Whereby  the  plaintiff,  on  those  se- 
veral days  and  times,  and  during 
all  the  time  aforesaid,  was  and  is 
greatly  injured  and  disturbed  in 
the  use  and  enjoyment  of  his  said 
common  of  pasture  there,  and  could 
not  nor  can  have  or  enjoy  the  same 
in  so  large,  ample  and  beneficial  a 
manner  as  he  otherwise  during  all 
the  time  aforesaid  might  and  would 
have  had  and  enjoyed  the  same. 
And  the  plaintiff  claims  £ . 


It  is  not  actually  necessary,  in  pleading,  to  state  the  right 
of  common  to  be  appurtenant  to  land  eo  nomine ;  if  it  be  laid 


(7i)  Dowglassv.Kendal,  Cro.Jac. 
256. 

(i)  Co.  Lit.  122.  a.  1  Ho.  Abr. 
396.  2  Id.  267. 


(&)  See  Kenrick  v.  Pargeter, 
Yelv.  129.  Cro.  Jac.  208. 

(I)  Wilkinson  v.  Prout  et  al.t 
12  Law  J.  227,  ex.  11  Mees.  &  W. 
83. 
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as  appurtenant  to  a  thing  which,  in  intendment  of  law,  primd 
facie,  comprehends  land,  such  as  a  messuage  (w),  or  a  cot- 
tage (n)  or  the  like,  it  will  be  sufficient  on  the  face  of  the  de- 
claration ;  for  the  law,  upon  demurrer  or  after  verdict,  will 
presume  that  there  is  at  least  a  curtilage  belonging  to  them,  on 
which  cattle  may  be  levant  and  couchant  (o).  But  still  it 
mu*t  be  proved  on  the  trial,  where  the  levancy  and  couchancy 
are  put  in  i>siu-.  that  the  cattle  are  levant  and  couchant  upon 
the  tenement  in  respect  of  which  the  right  is  claimed  (p). 

>~or  is  it  necessary  to  set  out  any  title  to  the  common,  either 
by  prescription  or  otherwise  (q) ;  although  formerly  it  was  the 
practice  (r),  and  it  is  still  requisite  to  do  so  in  a  plea  of  right 
of  common  (#). 

And  it  is  sufficient  to  state  the  disturbance  generally,  as  in 
the  above  form,  as  well  in  a  declaration  against  a  commoner 
for  surcharging  the  common,  as  against  a  stranger  (t).  But 
in  an  action  against  the  lord,  it  seems  necessary  to  show  the 
surcharge  in  particular  (u).  And  the  declaration  must  allege 
that  the  defendant  thereby  could  not  use  his  common  in  so 
ample  a  manner  as  he  ought  to  have  done  (v). 


General  Issue  and  Evidence. 

In  the  Queen's  Bench. 

The day  of ,  A.  D.  18-. 

C.D.) 
ate.  VThe  defendant,  by  G.  H.,  his  attorney,  nays  that  he  is  not  guilty. 

A.  11.  ) 

This  plea  merely  puts  in  issue  the  wrongful  act  complained 
of (tc) ;  namely,  the  surcharge,  where  the  action  is  against  a 
commoner,  or  the  fact  of  the  defendant's  putting  cattle  on  the 
common,  in  an  action  against  a  stranger.  If  the  defendant 
would  controvert  any  allegation  in  the  inducement  of  the  de- 
claration,— the  plaintiff's  possession  of  the  premises  in  right 
of  which  he  claims,  or  the  jihiiutiff's  right  of  common,— he 
must  traverse  it.  And  if  he  would  set  up  as  a  defence  any 
matter  which  confesses  the  cause  of  action,  and  avoids  it,  he 
must  plead  it  •pedally  QT) 

(m)  Patrick  v.  Ltnert,  Brownl.  Vent  310.    StrotU  T.  Dirt,  4  Mod. 

«*i«y  v.    Lambt,   1    Ld.  418. 

luj m  :  j<  .  (r)  Co.  Ent.  9.  1  Saund,  846,  n.  9. 

(»)  Oo.  Kou  048  a.     Emtrlon  v.  (,)  Grinttcad  r.  M 

**»y,  9  Ld.  Harm.  1015.  R.  718,  710.    String^t  COM,  On. 

(o)  Scambr  ».  Jok**m,  T.  Jon.  Car.  MO. 

tt7.  (0  Atkinson  T.  Tetudalt,  8  W1U. 

(p)  \  aauod.  840  e. 

(?)  Crorlhtr  T.  OltyitU,  9  Ld.  («)  8  WIU.900. 

7*"-  «>  J*"*''*"*?  « •  Oo.  Hi  ». 


SWfo.980.    JBMnv.lUMM,        (»)B 
Id.  458.    8au*dcrt  v.  William*,  1         («)  Id.  t.  17. 
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In  Mary's  case  (#)  it  was  said  "  that  for  every  feeding 
by  the  cattle  of  a  stranger,  the  commoner  shall  not  have  an 
action  upon  the  case,  but  the  feeding  ought  to  be  such,  per 
quod  the  commoner  common  of  pasture  for  his  cattle  habere 
-non  potuit ;  so  that  if  the  trespass  be  so  small  that  he  has  not 
any  loss,  but  sufficient  in  ample  manner  remains  for  him,  no 
action  lies  for  it."  But  Mr.  Serjeant  Williams,  in  reference 
to  this  passage,  says  (y),  that  it  seems  this  rule  must  be  under- 
stood with  some  restriction  :  undoubtedly,  if  cattle  escape  into 
the  common,  and  be  driven  out  by  the  owner  as  soon  as  he 
has  notice,  though  the  lord  may  have  an  action  of  trespass  for 
injury  to  his  soil,  the  commoner  cannot  have  an  action  for  the 
injury  to  his  right  of  common, — this  falling  directly  within 
the  above  rule ;  but  if  cattle  be  permitted  by  their  owners  to 
dspasture  the  common,  whether  they  belong  to  a  stranger,  or 
be  the  supernumerary  cattle  of  a  commoner,  and  whether  they 
are  driven  or  escape  there,  a  commoner  may  have  an  action  on 
the  case,  whether  he  have  sustained  any  specific  injury  or  not; 
for  the  consumption  of  the  grass  by  the  other  cattle  is  of  itself 
a  diminution  of  the  right  and  profit  of  the  commoner.  Besides 
the  law  considers  that  the  right  of  the  commoner  is  injured 
by  such  an  act ;  and  therefore  allows  him  to  bring  an  action 
for  it,  in  order  to  prevent  the  wrong-doer  from  acquiring  any 
right  by  repeated  acts  of  encroachment  (2) . 

But  if  the  defendant  be  lord  of  the  manor,  or  put  his  cattle 
on  the  common  by  licence  of  the  lord,  the  commoner  cannot 
maintain  an  action  unless  he  have  sustained  a  specific  injury  : 
It  is  not  sufficient  that  the  cattle  consumed  the  grass,  as  in  the 
case  of  a  stranger,  but  there  must  not  be  a  sufficiency  of  com- 
mon left  for  the  commoners,  to  enable  them  to  support  the 
action;  for  the  lord  is  entitled  to  what  remains  of  the  grass, 
and  therefore  may  consume  it  by  his  own  cattle,  or  license 
another  to  depasture  it  (a).  But  it  is  necessary,  in  pleading 
such  a  licence,  to  state  that  a  sufficiency  of  common  was  left 
for  the  commoners  (b) ;  and  if  the  fact  be  traversed,  the  defend- 
ant must  prove  it. 


Traverse,  Plaintiff  not  possessed,  $c. 

And  for  a  farther  plea  in  this  be-  declaration  mentioned,  in  manner 

half,   the   defendant  says  that  the  and  form  as  the  plaintiff  has  above 

plaintiff  was  not  possessed  of  the  in  that  behalf  alleged, 
said  [messuage  and  land]  in  the  said 


(x)  9  Co.  113  a.  Todd,  4  T.  R.  73.     Smith  v.  Feve- 

(y)  1  Saund.  346  a,  in  noils.  rell,  2 Mod.  6. 

(z)  Wells  v.  Watling,  2  W.  Bl.  (6)  See   Smith    v.     Fewrell,   2 

233.    Hobson  v.  Todd,  4  T.  R.  71.  Mod.  6. 
(a)  Per  Suller,  J.,  in  Hobeowr. 
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This  merely  puts  in  issue  the  fact  of  the  defendant  being  in 
possession,  in  his  own  right,  of  the  premises,  by  reason  of 
which  he  claims  the  right  of  common,  at  the  time  of  the 
alleged  disturbance.  Nor  can  the  plaintiff's  title  to  such  pre- 
mises be  at  all  impugned  in  this  action,  by  a  stranger  ;  all  the 
defendant  can  do,  is  to  traverse  the  plaintiff's  right  of  common. 


Traverse  of  the  Right  of  Common. 

And  for  a  further  plea  in  this  be-  mentioned,  in  the  said  place,  waste 

half,  the  defendant  says  that  the  or  common  called ,  every  year 

tf  of  right  ought  not  to  have  at  all  times  of  the  year,  as  to  the 

luul.  and  still  of  right  onght  not  to  said  messuage  and  land  with  the 

have,  common  pasture  for  all  his  appurtenances  belonging  or  apper- 

commonable    [sheep]    levant    and  taining,  in  manner  and  form  as  the 

covenant  in  and    upon    the    said  plaintiff  has  above  in  that  behalf 

messuage  and  land  with  the  appnr-  alleged. 
frmam**  in  the  said    declaration 

Evidence  for  the  Plaintiff. 

The  onus  of  proof  in  this  case  lies  upon  the  plaintiff. 

Formerly,  a  party,  not  a  copyholder,  must  have  claimed  a 
of  common,  by  showing  a  seisin  in  fee  of  the  land,  by 
reanon  of  which  he  claimed  the  right,  either  in  himself  or  in 
some  other  under  whom  hi-  derived  title,  and  then  have  proved 
an  user  by  prescription  in  a  que  estate,  that  is  to  say,  by  all 
those  whose  estate  he  bath,  of  the  right  of  common  claimed  (r). 
A  copyholder,  on  the  other  hand,  could  not  prescribe  for  it,  by 
reason  of  the  baseness  of  his  estate,  but  lie  must  have  alleged 
and  proved  it  by  way  of  custom  (d).  But,  by  stat.  2  &  3  W .  l . 
.  s.  1,  after  reciting  that  the  title  to  matters  which  have 
long  been  enjoyed  is  thus  sometimes  defeated,  by  showing  the 
commencement  of  such  enjoyment,— \\hich  is  in  many  cases 
productive  of  inconvenience  and  injustice  :  it  is  enacted, "  that 
no  claim,  v.  liii  li  may  be  lawfully  made  at  the  common  law,  by 
custom,  prescription,  or  grant,  to  any  right  of  common  or 
other  profit  or  benefit  to  be  taken  and  enjoyed  from  or  u]>on 
md  of  our  Sovereign  Lord  tin-  King,  his  heirs  or  succes- 
sors, or  any  land  being  parcel  of  the  Duehy  of  Lancaster,  or 
the  Duchy  of  Cornwall,  or  of  any  ecclesiastical  or  lay  ]> 
or  body  corporate,  shall,  whore  such  right,  profit,  or  benefit 
shall  have  been  actually  taken  and  enjoyed  i.\  any  ]«non 
claiming  right  thereto,  without  interruption  for  the  full  period 
of  thirty  yean,  be  defeated  or  destroyed  by  showing  on  l 


Ktrimatr'i 
Hmdy  tt 
B«iM. 


<;riMf«uf  v.  XoTlo**,  4  T.         (d  4  Co.  8)  b.    0  Co.  00  K 
R.  718.    Ktrimatr'i  cut,  Cm.  Oar.     EL  WO.  S  Lutw.  1M&  Moore,  401  . 
MO.    Set  Hmdy  tt  at.  T. 
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such  right,  profit,  or  benefit  was  first  taken  or  enjoyed  at  any 
time  prior  to  such  period  of  thirty  years ;  but  nevertheless 
such  claim  may  be  defeated  in  any  other  way  by  which  the 
same  is  now  liable  to  be  defeated.  And  when  such  right, 
profit,  or  benefit  shall  have  been  so  taken  and  enjoyed  as  afore- 
said for  the  full  period  of  sixty  years,  the  right  thereto  shall  be 
deemed  absolute  and  indefeasible,  unless  it  shall  appear  that 
the  same  was  taken  and  enjoyed  by  some  consent  or  agreement 
expressly  made  or  given  for  that  purpose  by  deed  or  writing"  (c). 
But  no  presumption  shall  be  allowed  or  made  in  favour  or  sup- 
port of  any  claim,  upon  proof  of  the  exercise  or  enjoyment  of 
the  right  or  matter  claimed  for  any  less  period  of  time  (rf). 
Each  of  the  periods  here  mentioned  "  shall  be  deemed  and 
taken  to  be  the  period  next  before  some  suit,  or  action  wherein 
the  claim  or  matter  to  which  such  period  shall  relate,  shall 
have  been  or  shall  be  brought  into  question  ;  and  that  no  act 
or  other  matter  shall  be  deemed  to  be  an  interruption,  within 
the  meaning  of  the  statute,  unless  the  same  shall  have  been  or 
shall  be  submitted  to  or  acquiesced  in  for  one  year  after  the 
party  interrupted  shall  have  had  or  shall  have  notice  there- 
of, and  of  the  person  making  or  authorizing  the  same  to  be 
made"(e). 

The  statute,  however,  contains  a  proviso,  that  the  time 
during  which  any  person,  otherwise  capable  of  resisting  any 
claim  to  any  of  the  matters  before  mentioned,  shall  have  been 
or  shall  be  an  infant,  idiot,  non  compos  mentis,  feme  covert,  or 
tenant  for  life,  or  during  which  any  action  or  suit  shall  have 
been  pending,  and  which  shall  have  been  diligently  prosecuted 
until  abated  by  the  death  of  any  of  the  parties  thereto,  shall 
be  excluded  in  the  computation  of  the  periods  hereinbefore 
mentioned,  except  only  in  cases  where  the  right  or  claim  is 
hereby  declared  to  be  absolute  and  indefeasible  (/). 

All  the  plaintiff,  therefore,  has  to  do,  is  to  prove  that  the 
right  of  common  claimed  by  him,  has  been  exercised  for  the 
thirty  or  sixty  years  above  mentioned,  by  himself  or  those  who 
preceded  him  in  the  occupation  of  the  land  in  right  of  which 
he  claims. 

In  the  first  place,  he  must  prove  the  repeated  u;  cr  of  the 
locusin  quo,  as  a  common,for  his  commonable  cattle.  Formerly 
this  must  have  been  proved  to  the  same  extent  as  laid,  other- 
wise the  plaintiff  would  have  failed  in  his  action  altogether. 
But  now,  by  R.  G.  H.  4  W.  4,  pt.  1,  ss.  5  &  6,  if  a  right  of 
common  of  pasture  for  divers  kinds  of  cattle,  as  for  example, 
horses,  sheep,  oxen,  and  cows,  be  pleaded,  and  issue  is  taken 

(c)  2  &  3  W.  4,  c.  71,  s.  1.  (/)  Id.   s.  7.      See    Clayton  v. 

id)  Id.  s.  6.  Corby,  2  Q.  B.  813. 

(c)  Id.  s.  4. 
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thereon  j — if  a  right  of  common  for  some  particular  kind  of 
these  commonable  cattle  only  be  found  by  the  jury,  a  verdict 
shall  pass  for  the  plaintiff  in  respect  of  the  right  of  common 
so  found,  and  for  the  defendant  in  respect  of  the  residue.  But 

I>arty  claim  le.vs  than  it  appears  in  evidence  he  is  entitled 
to(g),  as  if  he  claim  common  for  sheep,  and  it  appear  in 

nee  that  he  is  entitled  to  common  for  sheep  and  cows  (A), 
it  will  l*>  sufficient.  So,  where  the  declaration  stated  a  right 
of  common  for  all  commonable  cattle,  and  it  was  proved  that 

'uintiif  turned  on  all  the  commonable  cattle  he  had,  but 
that  he  had  no  sheep  :  it  was  holden  that  the  variance  was 
immaterial  (»)•  So,  an  allegation  of  a  right  of  common  for 
all  the  plaintiffs  cattle,  levant  and  couchaut,  may  be  sup- 
ported, although  it  appear  from  the  evidence  that  the  common 
to  feed  all  the  cattle  for  any  length  of  time(fc). 
M  the  claim  was  of  common  for  all  the  plaintiff's  com- 
monable cattle,  levant  and  couchant,  and  the  evidence  was  a 
lease  of  the  farm,  "  with  all  reasonable  common  of  pasture  for 
the  said  farm  and  premises  on,"&c. :  the  court  held  it  to  be  suffi- 
cient, as  both  meant  the  same  thing  (/).  So,  if  there  be  any 
variance  between  the  declaration  and  evidence  as  to  the  number 
of  acres,  &c.,  by  reason  of  which  the  right  is  claimed,  it  seems 
to  be  immaterial ;  and,  therefore,  where  a  declaration  stated 

:  lintiff  to  be  seised  of  sixty  acres  of  meadow,  &c.,  and 

d,  in  respect  of  them,  to  a  right  of  common,  and  the 
jury  found  a  right  of  common  in  respect  of  thirty  acres,  it  was 
holden  sufficient  (m).  So.  a  right  claimed  in  respect  of  a  mes- 
suage and  twenty  acres,  may  be  supported  by  evidence  of  a 
right  in  respect  of  a  messuage  and  eighteen  acres  only  (n). 
80,  a  claim  in  respect  of  a  messuage  and  laud  may  be  sup- 
ported by  evidence  of  a  right  of  common  by  reason  of  the 
party's  possession  of  land  only  (o). 

1  he  defendant  roust  prove  his  right  for  cattle  levant  and 
couchant,  by  proving  that  he  has  land  upon  which  they  may 
be  levant  and  couchant (p),  that  is  to  say,  l.md  which  can 
keep  them  during  the  winter(^).  And  if  tin-  ri_ht  i.e  laid  in 
of  a  messuage  or  cottage,  still  at  the  trial  the  levancy 
I  couchancy  must  be  proved  (r) ;  for  common  for  cattle  levant 
and  couchant  cannot  be  claimed  as  appurtenant  to  a  house, 

(0)  BaU(fft  of  Ttwketbury  v.  (n)  Cro.  El.  Ml. 

BrfajbwU.  1  Taunt.  14ft.  (o)  Ricktttt  r.  Salnay,  9  B.  fc  A. 

(A)  AttAioood  V.  Pond,  Cro.  El.  800. 

:  -'-'  (P)  Sfholet  v.  Hitrffrmvu,  5  T. 

(0  JftmUMtf  v.   Ptmninfttm,  4  B.  40. 

(g)  Id.,  Lrrchr.  Widtley,  1  Venl. 

r.  Want,  t  Chit.  907.  64.    Patrick  T.  lorn*,  8  Blown! . 

.•'.*fc»  ».  CarpenUr  *  •/  T.  HutiM***,  9 
fl  M.  \  *  47 

(m)  Palm.  900.   Cro.  J*c.  088.  (r)  1  teuad.  »40,  c.  (n.) 
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without  any  curtilage  or  land  (s).  And  the  cattle  must  appear 
to  be  the  defendant's  own ;  at  least  he  must  have  a  special 
property  in  them  (£)  ;  and  they  must  appear  to  be  common- 
able  cattle. 

3.  If  the  defendant,  by  his  plea,  claim  a  right  of  common 
"  every  year  at  all  times  of  the  year,"  he  should  prove  it  as 
laid.     Formerly  a  variance  in  this  respect,  between  the  decla- 
ration and  evidence,  would  be  fatal ;  but  now,  it  should  seem 
that  the  plea  would  be  taken  distributively,  under  R.  G.  H. 
4  W.  4,  pt.  1 ,  s.  C,  already  mentioned  (ante,  p.  338) ;  and  that 
if  the  defendant  proved  a  right  for  a  part  of  the  year  only,  he 
should  have  a  verdict  as  to  that,  and  the  plaintiff  a  verdict  for 
any  trespass  committed  at  any  other  part  of  the  year.    Where 
common  was  thus  claimed  "  at  all  times  of  the  year,"  and  it 
was  proved  that  the  party  had  a  right  to  put  his  cattle  upon 
the  common  every  day  in  the  year,  but  that  a  neighbouring 
farmer  had  a  right  by  prescription  to  have  all  the  sheep  upon 
the  common  folded  upon  his  farm  at  night ;  the  court  at  first 
thought  the  variance  fatal,  but  afterwards  they  held  that  the 
words  "  at  all  times"  might  be  taken  to  mean  the  usual  times 
of  feeding  sheep,  and  sheep  were  seldom  allowed  to-  remain  on 
the  common  at  night  (w). 

4.  He  must  prove  a  constant  exercise,  without  interruption, 
(that  is  to  say,  without  an  adverse  interruption  (r),)  of  this 
right  of  common,  for  thirty  or  sixty  years,  as  pleaded ;  no 
presumption  of  right  shall  be  made  in  favour  of  any  claim, 
upon  proof  of  the  exercise  of  the   right  claimed  for  a  less 
pei'iod  (w).     Therefore,  where  an  uninterrupted  enjoyment  for 
twenty-eight  years  was  proved,  but  for  some  years  before  that 
time  a  stang  or  rail  had  been  thrown  across,  which  prevented 
the  access  of  the  party's  cattle  to  the  locus  in  quo :  it  was 
holden  that  this  was  not  sufficient  (a-).     But  where  the  claim 
was  of  the  sole  and  several  pasture  in  217  acres,  and  it  was 
proved  that  the  party  was  interrupted  in  the  exercise  of  this 
right,  within  the  last  thirty  years,  in  about  thirty  acres  of  this 
land,  by  the  same  being  built  upon,  but  that  he  had  not  been 
so  interrupted  in  that  part  where  the  trespass  was  alleged  and 
proved  to  have  been  committed  :  this  interruption  with  respect 
to  the  thirtyacres  was  holden  not  to  affect  his  right  as  to  the 
residue  (?/).     And   the  proof  should  be  of  an  uninterrupted 

(*}  Scholes  v.  Hargreaves,  5  T.  R.  (v)  Carr  v.  Foster  et  al.,3  Q.B. 

46.      And  see  Benson  v.  Chester,  581. 

8  T.  R.  396.    Say's  case,   March,  (w)  2  &  3  W.  4,  c.  71,  ss.  1,  6, 

83,  pi.  37.     Chudley  v.   Miller,  ]  ante,  pp.  337,  338 

8id.  313.     Weskly  v.  Wildman,  1  (a;)  Bailey  v.  Appleyard,  8  Ad. 

Ld.  Raym.  406,  per  Levinz.  arg.  &  El.  161. 

t]  Bro,  Common,  pi.  47.    Man-  (y]   Welcome  v.  Upton,  6  Mecs. 

nanten  v.  Trevilian,  2  Show.  328.  &  W.  536,  540,  per  Parke  and  AN 

(M)  Brook  v.   Wttlett,  2  H.  Bl.  derson,  BB. 
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exercise  of  the  right  for  the  thirty  years  next  before  the  com- 
mencement of  the  action ;  and  it  should  be  so  pleaded,  other- 
wise the  plea  will  be  bad  on  special  demurrer  (z).  But  this 
must  be  reckoned  as  excluding  the  time  that  the  person,  who 
might  have  resisted  the  claim,  is  a  tenant  for  life,  feme  covert, 
lunatic,  &c.,  as  mentioned  in  the  seventh  section  of  the  statute, 
.  p.  338;  and  therefore  proof  of  an  enjoyment  of  the  right 
from  I7G1  to  1785,  when  a  life  estate  intervened,  which  lasted 
until  1834,  and  then  an  enjoyment  from  that  time  until  1840, 
when  the  action  commenced, — this  was  holden  sufficient  (a). 
Where  the  right  was  claimed  by  prescription,  it  was  holden  to 
be  disproved  by  evidence  of  a  grant  of  it  to  the  party's  ancestor, 
by  deed,  eighty -one  years  before,  for  a  valuable  consideration  (6). 


Special  Pleas. 

Instead  of  thus  traversing  the  right,  the  defendant,  in  his 
plea,  may  confess  and  avoid  it.  And  by  stat.  2  &  3  Will.  4, 
c.  7  1  ,  s.  o,  if  the  defendant  shall  intend  to  rely  on  any  proviso, 
exception,  incapacity,  disability,  contract,  agreement,  or  other 
matter  hereinbefore  mentioned  (c),  or  any  cause  or  matter  of 
fact  or  of  law,  not  inconsistent  with  the  simple  fact  of  enjoy- 
ment, the  game  shall  be  specially  alleged  and  set  forth  in 
answer  to  the  allegation  of  the  party  claiming,  and  shall  not 
be  received  in  evidence  on  any  general  traverse  or  denial  of 
such  allegation  (d  ). 

1  therefore  the  defendant  may  plead  a  right  of  common 
in  the  place  mentioned,  for  his  own  cattle,  levant  and  couch- 
ant  (e);  in  which  case  the  plaintiff  must  new  assign,  if  he 
intend  to  prove  a  surcharge  (/).  And  it  will  be  no  answer  to 
a  complaint  of  surcharging  the  common,  that  the  plaintiff 
alto  did  the  same  (g).  The  plea  is  in  the  same  form  as  a  plea 
of  right  of  common  in  trespass^). 

So,  the  defendant  may  plead  a  licence  from  the  lord,  alleging 
that  N  minon  was  left  for  the  commoners  (t). 

Or  tlif  plaintiff  in.iy  plead  the  statute  of  limitations,  3  &  4 
.  .  s.  "2,  and  the  defendant  may  thereupon  n  ply,  and 
»F  rejoin,  &c.,  until  is^m-  .shall  !>»>  joined  on  some 
•Ingle  point.    See  a  set  of  pleadings  of  this  de*rript 

(z)  Ritkanb  T.  Fry,  7  Ad.  Ic  EL      T*pl*y  T.  Waburrifkt,  6  B.  4e  Ad. 

(a)  Clayton  ?  .  Cor  by,  S  Q.  B.  818.         («)  SM  Botctn  T.  Jenkint,  0  Ad. 
(ft)  W*U*>m<  v.  Vpton,  6  Meet.     Jt  El.  91  1. 
JtW.898.    BMS.C.mra.filieM.  )  Id. 


(/)  Id. 
in)  Hob 
(h)  gee 


Hobton^.Todd.  4  T.  it  71. 
(e)  SM  wets.  1  Ic  7,  an*,,  pp.  m,        (h)  gee  1  Arch.  KUl  Prliu,  8  Bd. 

»M-  |>.  44'!. 

0  (0 
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Holme*  v.  Newlands,  11  Ad.  &  El.  44;  9  Law  J.  19,  qb.; 
Newlands  v.  Holmes,  3  Q.  B.  679;  and  see  Kavanagh  v. 
Oudge  et  al.,  5  Man.  &  Gr.  726. 


SECTION  II. 

The  Tenant's  Remedy  against  the  Lord,  for  Disturbance  of 
Common. 

If  the  lord  inclose  the  common,  or  part  of  it,  without  leaving 
sufficient  for  the  commoners,  or  if  he  plough  it  up,  or  erect  a 
rabbit  warren  in  it,  or  the  like,  whereby  the  commoner  is  dis- 
turbed in  the  enjoyment  of  the  common,  the  commoner  may 
have  his  remedy  by  action  on  the  case  against  the  lord  (h). 
He  cannot  in  general  right  himself  by  any  act  of  his  own.  If, 
for  instance,  the  lord  plant  trees  on  the  common,  so  that  the 
commoner  thereby  cannot  have  his  common  so  beneficially  as 
he  ought, — he  cannot  cut  them  down,  for  they  are  part  of  the 
soil  itself,  being  the  fruit  and  produce  of  the  soil, — but  his 
remedy  is  by  action  on  the  case  (i).  So,  if  the  lord's  rabbits 
on  a  common  increase  so  much  that  there  is  not  a  sufficiency 
of  common  left,  a  commoner  cannot  fill  up  the  coney  burrows, 
for  it  would  be  a  meddling  with  the  soil,  and  a  judging  for 
himself;  he  must  have  recourse  to  his  action  on  the  case 
against  the  lord  (ft).  Much  less  can  a  commoner  kill  the 
rabbits,  to  prevent  their  increase  to  the  prejudice  of  the  com- 
mon (I).  It  is  the  policy  of  the  law  not  to  allow  commoners 
to  abate,  except  in  some  few  cases,  which  shall  be  presently 
mentioned ;  the  abater  acts  as  a  judge  in  his  own  cause,  and 
this  should  seldom  be  permitted  (m). 

The  cases  in  which  the  law  allows  of  abatement  by  a  com- 
moner, as  against  the  lord,  are,  where  the  acts  of  the  lord  are 
directly  contrary  to  the  nature  of  the  common ;  for,  by  the 
grant  of  it,  the  grantor  gives  every  thing  which  is  incident  to 
the  enjoyment  of  the  grant,  such  as  free  ingress,  egress,  &c. 
Therefore  if  the  lord  erect  a  wall,  gate,  hedge  or  fence  around 
the  common,  to  prevent,  or  which  has  the  effect  of  preventing, 
the  commoners'  cattle  from  going  upon  it,  the  commoners  may 
abate  the  erection,  because  it  is  inconsistent  with  the  terms  of 
the  grant  (n).  It  is  said  that  if  this  wall,  &c.  be  erected  upon 
the  common,  the  commoner  may  abate  the  whole ;  if  on  land 
which  is  no  part  of  the  common,  but  surrounds  it,  they  can 

(h)  See    Patrick  v.    Stubbs,    9  (  O  Hodson  v.  Grigsel,  Cro.  Jac. 

Mees.  &  W.  880.  195.    Yelv.  104.    1  Eo.  Abr.  405. 

(i)  Sadgrove  v.  Kerby,  6  T.  R.  (m)  1  Saund.  353,  a. 

488,  affirmed  in  error,  1  B.  &  P.  13.  (n)  Cooper  v.  Marshall,  1  Burr. 

(ft)  Cooper  v.  Marshall,  1  Burr.  259.    Sadgroxe  v.  Kerbyt  6  T.  R. 

359,  8  Wils.  51.  48S. 
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abate  only  so  much  of  the  wall,  &c.  as  may  be  necessary  to 
make  a  way  for  their  cattle  to  go  into  the  common  (o).  Still, 
as  the  lord  may  approve,  leaving  a  sufficiency  of  common  for 
the  commoners,  the  latter,  in  exercising  this  right  of  abate- 
ment, do  so  at  the  peril  of  being  punished  in  an  action  of  tres- 
pass, if  the  lord  have  left  a  sufficiency  of  common  for  them  ( p). 
So  the  lord  may  licence  another  to  do  an  act,  which  may  in 
some  degree  injure  the  common,  provided  a  sufficiency  of 
common  be  left  for  the  commoners  (q),  and  the  commoners 
cannot  interfere  to  prevent  it. 

But  if  a  stranger,  without  authority,  make  any  erection 
upon  the  common,  the  commoners  may  abate  it,  whether  a 
sufficiency  of  common  be  left  or  not,  provided  they  do  so 
before  the  party  has  acquired  a  right,  by  the  length  of  time 
he  has  occupied,  within  the  statute  of  limitations,  3  &  4  W.  4, 


CHAPTER  III. 
Rights  and  Liabilities  of  Outgoing  Tenants. 

A  9  to  crops  growing.'}  In  what  cases  a  tenant,  at  the  end  of 
his  term,  is  entitled  to  the  crops  then  growing  upon  the  farm, 
as  emblements,  has  been  fully  considered,  ante,  p.  324.  But 
in  case*  where  he  is  not  so  entitled,  as  in  tenancies  for  a  term 
of  yean  certain,  any  crops  which  are  sown  in  the  last  year  of 
the  tenancy,  and  not  severed  before  the  expiration  of  the  term, 
belong  in  strictness  to  the  landlord.  This  would  be  a  great 
discouragement  to  tenants  to  cultivate  their  farms  properly  in 
the  last  year  of  their  tenancy,  (as  it  could  not  be  expected  that 
they  would  sow  crops  for  others  to  reap  them,)  were  it  not 
that  they  are  generally  secured  a  proper  remuneration  for  their 
labour  and  expenses  in  doing  so,  either  by  express  stipulation 
••ir  leases,  or  by  the  custom  of  the  country,  These  sti- 
pulations, and  the  several  customs  prevailing  in  dtifcreot  parts 
of  the  country,  rary  so  much,  that  it  would  be  absurd  to  at- 
tempt to  deduce  from  them  any  general  rule  l.y  -..,,„•,  the 
outgoing  tenant  is  allowed  to  take  away  all  the  crops  he  has 
•own,  and  which  are  usually  termed  his  'way-going  crop;  by 
others,  only  a  certain  part  of  the  crops,  such  aa  a  half,  or  a 
third ;  by  others,  he  is  not  only  entitled  to  the  whole  of  the 

(o)  16  H.  7.  10,  18.  »  Ed.  1,0.  (*)  8M  0fW»*M»  T.  7I*y, 

SlMLM.  Jf««m  r.  C0MT,  S  Mod.  Wlfttt.  610.  Smith  T.  Jtorrf,  S 

'••'-.  Mod.  0. 

(P)  I  8«wL  Ml  »,  b. 
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crops,  but  to  the  use  of  the  barns,  &c.  on  the  farm,  for  th<? 
purpose  of  threshing  them,  and  preparing  them  for  market ; 
by  some,  the  landlord  shall  have  the  crops  at  a  stipulated 
price  per  acre,  or  at  a  price  to  be  fixed  by  certain  valuers ;  by 
others  the  incoming  tenant  shall  have  them  at  a  valuation. 
Whatever  the  express  stipulation  between  the  parties,  or  the 
custom  of  the  country  may  be  upon  the  subject,  that  must 
determine  the  tenant's  right ;  if  there  be  neither,  the  crops 
which  are  in  the  ground,  or  not  severed,  at  the  end  of  the 
term,  belong  to  the  landlord  (r).  Sometimes  there  is  not  only 
a  custom  of  the  country,  but  also  an  express  covenant  or 
stipulation  between  the  parties,  upon  the  subject  of  the  crops 
which  shall  be  growing  on  a  farm  at  the  end  of  the  tenancy ; 
and  in  such  case,  the  covenant  or  stipulation  shall  supersede  the 
custom  of  the  country,  so  far  as  it  is  repugnant  to,  or  inconsistent 
with  it,  and  the  parties  shall  be  bound  by  the  former,  and  not 
by  the  latter  (s).  But  if  the  custom  of  the  country  be  con- 
sistent with  the  terms  of  the  agreement  between  the  parties, 
then  the  custom  is  deemed  to  be  engrafted  upon  it,  and  to  form 
part  of  it,  as  fully  as  if  it  were  therein  expressly  stated  (t). 
Where  the  custom  of  the  country  was,  that  if  a  tenant  sowed 
wheat  on  a  fallow,  in  the  last  year  of  his  tenancy,  he  was  en- 
titled to  take  two-thirds  of  it  as  a  'way-going  crop ;  but  if  he 
sowed  wheat  after  turnips,  he  was  entitled  to  half  j  and  a 
tenant  in  the  last  year  of  his  tenancy,  sowed  wheat  after 
turnips,  which  was  contrary  to  an  express  stipulation  in  his 
lease,  by  which  wheat  was  to  be  sown  on  a  fallow,  and  well 
manured :  the  court  held  that  there  was  nothing  inconsistent 
in  this ;  the  stipulation  regulated  the  sowing  of  the  crop  dur- 
ing the  tenancy,  the  custom  established  the  right  of  the  tenant 
after  the  tenancy  was  at  an  end ;  and  if  the  tenant  had  been 
guilty  of  any  breach  of  the  stipulation,  the  landlord  had  his 
remedy  by  action  (u).  So,  where  the  custom  of  the  country 
was,  that  the  tenant  of  a  farm,  cultivating  it  according  to  the 
course  of  good  husbandry,  was  entitled,  on  quitting,  to  receive 
from  the  landlord  or  incoming  tenant  a  reasonable  allowance 
for  seeds  and  labour  bestowed  on  the  arable  land  in  the  last 
year  of  the  tenancy,  and  was  bound  to  leave  the  manure  for 
the  landlord,  if  he  would  purchase  it, — this  was  holden  not  to 
be  superseded  by  a  stipulation  in  the  lease  that  the  tenant 
would  consume  three-fourths  of  the  hay  and  straw  on  the  farm, 
and  spread  the  manure  arising  therefrom,  and  leave  such  of  it 
as  should  not  be  so  spread,  on  receiving  a  reasonable  price  fox* 

(r)  Caldeoott  v.  Smythies,  7  Car.  Vines,  1  Meriv.  7,  See  Faviell  v. 

&  P.  808.  Gaskoin  et  al.,  21  Law  J.  85,  ex. 

(«)  See  Clarke  v.  Roystone,  14  (t)  Senior  v.Arniytage,  Holt.  197. 

Law  J.  143,  ex.  Roberts  v.  Barker,  (u)  Holding  v.  Pigott,  7  Bing. 

1  Cr.  &  M.  808.  Liebenrood  v.  465. 


To  Straw,  Hay,  Manure,  $c.  345 

it  (r).  And  such  customs  are  deemed  reasonable,  and  there- 
fore valid  and  binding  on  the  parties.  Where  the  custom 
was  for  the  off-going  tenant  to  bestow  his  work,  labour  and 
expense,  in  manuring,  tilling,  fallowing  and  sowing  the  land, 
according  to  the  course  of  good  husbandry,  and  if  he  should 
quit  the  farm  without  receiving  the  benefit  of  the  same,  the 
landlord  should  make  him  a  reasonable  compensation  for  it : 
this  was  holden  to  be  a  reasonable  and  valid  custom  (w).  So 
a  custom  that  a  tenant,  who  is  bound  to  use  and  cultivate  his 
farm  according  to  the  rules  of  good  husbandry  and  the  custom 
of  the  country,  should  be  entitled,  on  quitting  the  farm,  to 
charge  his  landlord  with  a  certain  portion  of  the  expense  of  the 
necessary  drainage  of  the  farm,  although  done  without  his 
landlord's  consent  or  knowledge — was  holden  reasonable  (x). 
But  where  the  custom  is  for  the  tenant,  in  the  last  year  of  his 
tenancy,  to  crop  the  land  in  a  particular  way  :  as  for  instance, 
to  crop  one-third  of  the  arable  land  with  wheat,  and  to  reap 
that  wheat  after  the  tenancy  has  expired ; — if  the  tenant 
crop  more  than  one-third,  the  landlord  will  be  entitled  to  the 
excess  («/).  Where  the  custom  was,  that  the  off-going  tenant 
was  entitled  to  two- thirds  of  the  crops  on  the  land  at  the  end 
of  the  tenancy,  but  he  was  to  cut  the  whole,  and  keep  the 
fences  in  repair  until  it  was  cut  and  carried  away :  it  was 
holden  that  the  effect  of  such  custom  was  to  vest  the  posses- 
sion of  the  land,  on  which  the  crops  were  growing,  in  the 
tenant,  until  such  crops  should  be  cut  and  removed  (z).  But 
where  the  custom  or  agreement  is,  that  the  landlord  or  in- 
coming tenant  shall  have  the  crops  at  a  valuation,  it  has  no 

tfect;  all  the  tenant  can  claim  is,  a  right  to  go  upon  the 
land  to  improve  the  crop  whilst  it  is  growing  (a). 

Where  the  right  to  the  'way-going  crop  is  matter  of  stipula- 

••tween  the  parties,  the  only  questions  that  can  arise, 
will  be,  as  to  the  construction  to  be  given  to  the  particular 
covenant  or  stipulation.  It  is  unnecessary  therefore  to  notice 
this  part  of  our  subject  further. 

At  to  straw,  hay,  manure,  8fc.]  All  the  straw,  hay,  manure, 
com  levered,  dead  and  live  stock, — every  personaf  chattel, — 
upon  the  farm,  at  the  expiration  «f  the  truancy,  belongs  to 
the  tenant,  and  may  be  removed  by  him,  unless  there  be  some 
custom  of  the  country,  or  some  express  stipulation  between  -'' 

(r)  H*tt<m  v.  ITarrm,  1  Man.  (y)  C«ld*cottv.  8m>tkiM,  7  CM. 

&.  u  .  406.  A  P.  806. 

{w)  D+lbyi.Hirtt,  IBnxLkB.  (<)  OrMtht  et  at.  v.  PuUtton. 

«4.  18  Met*.  Ic  W.  858.     14  Law  J. 

(x)  Jfaufey >.L«4tom,91  LAW  J.  88,  ei. 

64,  qb.  (a)  Strickland  v.  JfaxireH,  9  Cr. 
Jc  M.  588. 
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him  and  his  landlord  to  the  contrary.  If  there  be  both 
custom  and  stipulation  upon  the  subject,  then  the  stipulation 
shall  supersede  the  custom,  so  far  as  it  is  repugnant  to  or 
inconsistent  with  it,  and  the  parties  shall  be  bound  by  the 
former,  and  not  by  the  latter.  And  therefore  where  a  tenant 
held  under  the  terms  of  an  expired  lease,  by  which  it  was 
stipulated  that  the  tenant,  on  quitting  the  farm,  should  not 
sell  or  take  away  any  of  the  manure  in  the  fold,  but  should 
leave  it  to  be  expended  on  the  land  by  the  landlord  or  his 
succeeding  tenant, — but  the  lease  contained  no  stipulation  for 
payment  for  the  manure;  by  the  custom  of  the  country,  the 
defendant  was  bound  not  to  sell  or  take  away  the  manure  in 
the  fold,  but  to  leave  it  to  be  expended  on  the  farm  by  the 
landlord  or  the  succeeding  tenant,  and  he  would  be  entitled  to 
payment  for  it :  it  was  holden  that  as  the  express  stipulation 
made  no  mention  of  payment  for  the  manure,  the  tenant  was 
not  entitled  to  any,  the  express  stipulation  having  altogether 
excluded  the  custom  («).  So,  where  by  the  custom  of  the 
country  the  outgoing  tenant  would  be  entitled  to  a  certain 
allowance  for  foldage ;  but  the  lease,  under  which  he  had 
holden,  specified  certain  payments  to  be  made  by  the  incoming 
to  the  outgoing  tenant,  among  which  this  payment  for 
foldage  was  not  included :  the  court,  upon  a  consideration 
of  the  whole  of  the  lease,  held  that  the  defendant  had 
thereby  waived  the  benefit  he  might  otherwise  have  derived 
from  the  custom  (6). 

Where  the  right  of  the  tenant  to  take  straw,  hay,  manure, 
&c.,  off  the  farm,  at  the  end  of  the  tenancy,  is  thus  controlled 
by  some  covenant  or  stipulation  upon  the  subject  between  the 
parties,  the  only  question  that  can  well  arise  upon  it  is,  as  to 
the  construction  to  be  put  upon  the  covenant  or  stipulation. 
It  is  scarcely  necessary,  therefore,  to  notice  this  matter  further. 
Where  a  tenant  had  entered  into  a  bond,  conditioned  to  put 
and  spread  all  the  manure  and  compost  then  collected  in  the 
middenstead,  or  on  any  other  part  of  the  farm,  and  that  he 
should  not  sell,  cart  or  convey  away  any  dung,  compost  or 
manure  from  the  farm  ;  and  at  a  sale  of  the  tenant's  stock, 
J.  Z.,  the  tenant  of  an  adjoining  farm,  bought  two  cows,  and 
by  the  tenant's  permission  left  them  on  the  tenant's  farm  for 
some  weeks,  bringing  provender  from  his  own  farm  to  feed 
them  :  it  was  holden  that  the  manure  made  by  these  cows, 
between  the  time  of  sale  and  their  removal,  was  manure  made 
on  the  farm,  and  that  the  removal  of  it  by  J.  Z.  was  a  breach 
of  the  condition  of  the  bond,  and  subjected  the  tenant  to  an 
action  (c).  Where  the  outgoing  tenant  had  covenanted  with 

(a)  Boberts  v.  Barker,  I  Cr.  &         (6)   Webb  v.  Plummer,  2  B.  & 
M.  808.    And  see  Clarke  v.  Roy-     A.  746. 

stone,  14  Law  J.  143,  ex.  (c)  Hindle  v.  Pollitt,  6  Mees.  & 

W.  5*9. 
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his  landlord  to  leave  the  manure  upon  the  farm,  and  to  sell  it 
to  the  incoming  tenant  at  a  valuation  to  be  made  by  certain 
persons ;  and  after  the  tenant  quitted  the  farm,  the  incoming 
tenant  removed  and  used  the  manure  without  his  consent,  and 
before  any  valuation  had  been  made  of  it :  it  was  holden  that 
the  outgone  tenant  might  maintain  trespass  against  him ;  the 
effect  of  the  covenant  was  to  give  the  outgone  tenant  a  right 
of  onstand  for  his  manure  upon  the  farm,  until  he  could  sell  it 
to  the  incoming  tenant,  and  the  property  in  the  manure  re- 
mained in  him  in  the  mean  time,  and  his  possession  must  be 
deemed  to  have  continued  up  to  the  time  of  its  removal ;  and 
therefore  trespass  well  lay  (d). 

As  to  the  right  of  the  tenant  to  farm  fixtures,  &c.,  see  post, 
p.  368. 

As  to  tithe  rent  charge.'}  By  stat.  14  &  15  Viet.  c.  26,  s.  4, 
if  any  occupying  tenant  of  land  shall  quit,  leaving  unpaid  any 
tithe  rent  charge  for  or  charged  upon  such  land  which  he  was 
by  the  terms  of  his  tenancy  or  holding  legally  or  equitably 
liable  to  pay,  and  the  tithe  owner  shall  give  or  have  given 
notice  of  proceeding  by  distress  upon  the  land  for  recovery 
thereof,  it  shall  be  lawful  for  the  landlord,  or  the  succeeding 
tenant  or  occupier,  to  pay  such  tithe  rent  charge,  and  any 
expenses  incident  thereto,  and  to  recover  the  amount  or 
sum  of  money  which  he  may  so  pay  over  against  such  first- 
named  tenant  or  occupier,  or  his  legal  representatives,  in  the 
same  manner  as  if  the  same  were  a  debt  by  simple  con- 
tract, due  from  such  first-named  tenant  or  occupier  to  the 
landlord  or  tenant  making  such  payment. 

(«f)  Btaty  v.  Gibbont,  10  But,  110. 
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SECTION  I. 
Landlord's  Fixtures. 

stares,  or  things  fixed  to  the  freehold,  at  the  commence- 
ment of  the  tenancy,  belong,  without  exception,  to  the  land- 
lord, just  as  much  as  the  land  or  house  demised  (a).  And  if 
the  tenant  remove  them,  he  is  guilty  of  waste,  and  the  land- 
lord may  have  his  remedy  accordingly  (6).  If  he  take  the 
glass  out  of  the  windows,  or  remove  the  wainscot,  whether 
fixed  with  great  or  small  nails,  or  screws,  to  the  posts  or  walls 
of  the  house, — it  is  waste,  and  he  is  answerable  for  it  as 
•uch  (c).  And  the  same  as  to  benches,  doors,  furnaces,  and 
t)i-  like,  annexed  or  fixed  to  the  house,  and  which  are  deemed 
part  and  parcel  of  the  house  itself  (d).  And  where  the  owner 
of  a  mill  !•  t  it  to  a  tenaut  for  a  term,  and  the  tenant  clamlt  •>- 
tinely,  and  without  the  permission  of  hi*  landlord,  dismantled 
the  mill  of  its  machinery  j  the  machinery,  on  being  removed, 
was  seised  by  the  sheriff  under  a  fieri  facias  against  the  tenant, 
and  by  the  sheriff  sold  to  a  bond  fide  purchaser  :  it  was  holden 
that  the  landlord  might  maintain  trover  against  the  purchaser 


(«)4Co.«l  -3.  a,  (c)  4  Co.  88  b,  04. 

(ft)  SM  *»«,  pp.  Ml,  907.  (d)  Co.  Lit.  U.  a. 
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for  the  machinery,  although  the  tenant's  term  were  unex- 
pired  (i). 

So,  all  fixtures,  or  things  fixed  to  the  freehold,  fixed  by  the 
landlord  during  the  tenancy,  are  in  like  manner  the  property 
of  the  landlord  ;  and  if  the  tenant  remove  them  during  the 
term  he  will  be  guilty  of  waste. 

So,  all  fixtures,  or  things  fixed  to  the  freehold,  which  have 
been  affixed  by  the  tenant  during  the  term,  thereby  become 
the  property  of  the  landlord  (&),  if  they  be  not  what  are 
termed  tenant's  fixtures,  or  trade  fixtures  ;  and  if  the  tenant 
remove  them  he  is  guilty  of  waste  (Z). 

So,  all  fixtures,  or  things  fixed  to  the  freehold,  which  re- 
main so  affixed  at  the  expiration  of  the  term,  or  sooner  deter- 
mination of  the  tenancy,  become  the  property  of  the  landlord, 
whether  they  be  landlord's  fixtures,  or  tenant's  fixtures,  or  trade 
fixtures,  —  unless  the  tenant  remove  them,  either  before  the 
determination  of  the  tenancy,  or  before  such  further  time  as 
the  tenant  is  allowed  to  retain  possession,  under  circumstances 
which  warrant  him  in  considering  himself  still  as  tenant  (m). 
And  if  after  that  time  the  tenant,  or  any  person  representing 
him,  remove  them,  he  is  liable  to  an  action.  Holt,  C.J.,  in 
Poole's  case,  1  Salk.  368,  laid  it  down  as  a  rule,  that  if  a 
trade  fixture,  for  instance,  a  soap-boiler's  vat,  erected  by  a 
tenant  for  the  purposes  of  his  trade,  be  allowed  to  remain  until 
the  end  of  the  term,  it  becomes  the  property  of  the  landlord, 
and  cannot  be  removed  by  the  tenant,  or  sold  by  the  sheriff" 
under  an  execution  against  him  ;  but  this  must  now  be  under- 
stood with  the  above  qualification,  namely,  that  the  tenant 
had  the  right  of  removing  them,  as  long  as  he  is  allowed  to 
remain  in  possession.  Thus,  where  a  tenant's  fixtures,  namely, 
bells  erected  by  a  tenant  during  his  tenancy,  at  his  own  ex- 
pense, were  allowed  to  remain  until  after  the  end  of  the  term, 
and  after  he  himself  had  quitted  possession,  it  was  holden  that 
they  became  the  property  of  the  landlord  ;  and  the  landlord 
having  severed  them  from  the  freehold,  after  the  tenant  had 
quitted  possession,  the  latter  brought  an  action  of  trover  for 
them  ;  but  it  was  holden  that  the  action  would  not  lie  (n). 
So,  if  the  tenancy  be  determined  before  the  end  of  the  term, 
by  forfeiture  and  power  of  re-entry,  and  the  landlord  thereupon 
re-enter,  all  fixtures  then  fixed  to  the  freehold  become  the 
property  of  the  landlord,  and  the  tenant  or  those  who  repre- 
sent him  cannot  remove  them.  Therefore,  where  the  term  was 
forfeited  by  the  bankruptcy  of  the  tenant,  according  to  a  pro- 
viso in  the  lease,  and  the  landlord  entered  upon  the  assignees, 


(i)  Farrant  v.  Thompson,  5  B.         (m)  See  Ruffey  v.   Henderson, 

&  A.  826.  21  Law  J.  49,  qb. 

(ft)  4  Co.  64.  (n)  Lyde  v.  Russell,  1  B.  &  Ad. 

(I)  Id.  394. 
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to  enforce  the  forfeiture  ;  and  in  about  three  weeks  afterwards, 
the  assignees,  still  continuing  in  possession,  removed  and  sold 
a  fixture,  namely,  a  steam-boiler,  which  had  been  fixed  to  the 
freehold  by  the  tenant,  for  the  purposes  of  his  trade  ;  and  upon 
the  trail  of  an  action  of  trover,  brought  for  it  by  the  landlord, 
the  jury  found  that  it  had  not  been  removed  within  a  reason- 
able time  after  the  landlord's  entry  ;  the  court  held  that  the 
landlord  had  a  right  to  recover ;  the  rule  to  be  collected  from 
the  cases  upon  the  subject  is,  that  the  tenant's  right  to  remove 
the  fixtures  continues  during  his  original  term,  and  during  such 
further  period  of  possession  by  him  as  he  holds  the  premises 
under  a  right  still  to  consider  himself  as  tenant ;  but  here  the 
assignees  could  not  consider  themselves  or  the  bankrupt  as 
tenants,  for  the  landlord  had  actually  entered,  and  was  pos- 
sessed ;  and  even  if,  where  the  tenancy  is  determined  by  the 
act  of  a  third  party,  they  had  a  rierht  to  a  reasonable  time  for 
the  removal  of  this  fixture,  the  jury  had  found  that  they  had 
not  availed  themselves  of  that  privilege  (o).  But  bringing  an 
ejectment  for  a  forfeiture,  or  upon  the  expiration  of  the 
t<-rm  by  effluxion  of  time,  is  not,  it  should  seem,  equivalent  in 
this  case  to  the  actual  entry  of  the  lessor ;  for  where  a  tenancy 
from  year  to  year  had  been  determined  by  a  notice  to  quit, 
and  an  ejectment  was  brought  by  the  lessor,  and  judgment 
actually  obtained,  but  not  executed,  the  court  held  that  the 
tenant  had  a  right  to  remove  trade  fixtures,  after  judgment, 
and  whilst  he  was  allowed  to  remain  in  possession  ( p).  Where, 
however,  steam-engines  and  other  machinery  for  the  working 
of  a  colliery  were  erected  by  a  tenant,  and  he  assigned  his 
lease,  with  the  engines  and  machinery,  to  trustees,  as  a 
security  for  an  annuity  he  had  granted;  and  the  landlord 
afterwards  brought  an  ejectment  upon  a  proviso  in  the  lease 
for  re-entry  for  a  forfi-ituir,  and  recovered,  and  obtained  ]>o>- 
session  ;  after  which,  the  sheriff  seized  the  steam-engines  and 
machinery  un<l<  r  ..<•  a^ain-t  the  tenant :  the  trustees 

_•    brought   trover   for  them,   it  was  holden  that  they 
could  not  recover;  the  steam-engines  and  machinery  being 
fixed  to  the  freehold,  passed  to  t!,.  landlord  upon  his  re-< 
and  the  trustees  no  longer  had  any  pro] « ity  in  thnu  (q). 
Also,  where  a  landlord,  after  the  expiration  of  a  notice  to 

brought  an  ejectment  against  his  tenant,  and  an  agree- 
ment was   then  entered  into  between  th.-m.  that  jud-im  nt 
should  be  signed,  but   that  execution  should  be  stayc. 
six  months,  during  «•),  -he  tenant  might  retain  the 

the  court  I.-  Id    that   the  fair  meaning  of  this 


(•)  W«to*  rtaLf.  Woodcock*        (a)  MintkaU T.  Lloyd,  *  MM*. 
.L,  7  Mm.  *  W.  14.  Jc  W/.4M|  and  m  jT 

(f)  Ptnton  T.   Itoftorf,  S  Bart,     M'CtoL  fc  Y.M4. 
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agreement  (although  not  expressed)  was,  that  the  tenant 
was  to  do  no  act  in  the  mean  time  to  alter  the  premises, 
but  that  he  was  to  deliver  them  up  at  the  end  of  the  six 
months  in  the  same  state  as  when  the  agreement  was  made, 
and  the  judgment  signed  ;  and  that  the  tenant  having  removed 
some  tenant's  fixtures,  after  the  agreement  and  judgment, 
which  during  his  term  he  might  lawfully  have  removed,  the 
landlord  might  maintain  an  action  on  the  case  in  the  nature 
of  waste  against  him  (z). 


SECTION  II. 
Tenant's  Fixtures. 

As  to  matters  of  mere  ornament,  such  as  hangings,  chimney 
glasses,  pier  glasses,  and  the  like,  which  are  merely  fastened 
up  to  keep  them  in  their  places,  these  are  not  deemed  to  be 
fixed  to  the  freehold  (a) ;  the  lessee  is  entitled  to  them  at  all 
times  before  or  after  the  end  of  his  term,  and  they  never  vest 
in  the  lessor. 

Also,  all  fixtures  and  things  fixed  to  the  freehold  by  the 
tenant  during  his  tenancy,  which  are  ornamental,  and  may  be 
removed  without  doing  substantial  injury  to  the  freehold, — 
the  tenant  may  remove  at  any  time  during  his  term  (&).  And 
these  are  what  are  properly  called  tenant's  fixtures.  In 
Viner's  Abridgment,  the  rule  is  laid  down  much  more  largely, 
namely,  that  "  Things  set  up  to  complete  a  house,  as  hearths 
and  chimney-pieces,  are  removable ;  per  Holt,  Ch.  J.,  1 
Salk.  368,  Poole's  case"  (c).  And  some  writers  upon 
the  subject  have  cited  this  passage  as  an  authority  for 
the  proposition  laid  down  in  it.  But  this  is  a  mistake;  in  the 
case  as  reported  in  Salkeld,  the  dictum  of  Holt,  C.J.,  is  directly 
the  reverse  of  what  is  here  stated ;  after  laying  it  down  as  a 
rule  of  law,  that  fixtures  erected  by  tenants  for  the  purposes 
of  their  trade,  such  as  vats  for  soap-boilers,  &c.,  were  remov- 
able by  the  tenant  during  the  term,  he  then  stated  that  there 
is  a  difference  between  such  things  and  what  a  tenant  does  to 
complete  a  house,  as  hearths  and  chimney-pieces,  which  he 
held  not  to  be  removable  (d).  Chimney-pieces,  if  ornamental, 
and  may  be  removed  without  substantial  injury  to  the  free- 


(z)  Fitzherbert  v.  Sharp,  1  H.  (6)  See  Avery  v.  Cheslyn,  3  Ad. 

Bl.  258.    Heap  v.  Barton  et  al.,  &  El.  75. 

21  Law  J.  153,  cp.  (c)  15  Vin.  Abr.   Landlord   and 

(a)  Beck  v.  Reborn,  1  P.  Wms.  Tenant,  pi.  5. 

94.  (d)  Poole's  case,  1  Salk.  368. 
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hold,  are  removable ;  but  otherwise  not  (e).  And  the  same, 
perhaps,  as  to  stoves  and  other  fixtures,  if  ornamental,  &c. 
Bells  also  seem  to  be  tenant's  fixtures  (/).  And  a  pump, 
fixed  to  an  upright  plank,  and  which  plank  was  fixed 
to  a  wall,  at  a  distance  of  about  four  inches  from  it,  by  an  iron 
bolt  or  pin,  which  passed  through  the  wall, — has  been  holden 
to  be  removable  by  the  tenant  who  erected  it,  the  court  saying 
that  the  rule  as  between  landlord  and  tenant  had  been  very 
much  relaxed  in  modern  times  (<?);  but  in  that  case  the  pump 
could  hardly  be  called  a  fixture.  This  must  not,  however,  be 
confounded  with  the  case  of  the  common  and  ordinary  con- 
tract between  the  outgoing  and  incoming  tenant,  as  to  the  sale 
and  purchase  of  the  fixtures  of  a  house,  &c.,  at  a  valuation. 
That  fixtures  are  very  usually  thus  sold  by  the  outgoing  to  the 
incoming  tenant,  is  a  fact  familiar  to  all  persons  at  all  con- 
versant with  the  ordinary  mode  of  letting  houses  throughout 
the  kingdom.  And  from  this  circumstance  it  has  been  as- 
sumed by  some  writers,  that  articles  of  general  utility  and 
domestic  convenience,  such  as  stoves,  grates,  kitchen  ranges, 
coppers,  &c.,  which  the  tenant  may  have  affixed  to  the  free- 
hold during  his  term,  are  exempted  by  some  rule  of  the  com- 
mon law  from  the  general  principle  laid  down  by  all  the  au- 
thorities, that  all  things  fixed  to  the  freehold  are  parcel  of 
the  freehold,  and  belong  to  the  owner  of  it.  I  believe  it  will 
be  found  that  no  such  rule  of  exemption  exists  beyond  that 
relating  to  mere  matters  of  ornament,  and  which  has  been 
already  mentioned.  If  the  decision  of  Lord  Holt,  in  Poole's 
case,  tupra,  is  to  be  depended  upon,  (and  it  has  been  deemed 
and  recognized  as  a  leading  authority  in  every  case  which  has 
been  since  decided  upon  the  subject,)  if  a  tenant  complete 
tii-  house  demised,  by  putting  up  the  ordinary  fixtures,  such 
as  hearths  and  chimney-pieces,  these  fixtures  belong,  not  to 
the  tenant,  but  to  the  landlord.  And  the  same,  of  course,  if 
the  tenant  put  them  up  at  any  time  during  his  term.  So,  if  a 
tenant  take  down  any  fixture,  thus  belonging  to  the  landlord, 
and  substitute  any  other  for  it,  A  fortiori  would  it  belong  to 
the  landlord.  So,  if  instead  of  the  tenant  putting  such  fix- 
tares  In,  the  landlord  had  done  so,  in  that  case,  of  course,  t  li-y 
would  belong  to  the  landlord.  It  therefore  appears  that  there 
is  no  conceivable  case,  where  such  ordinary  fixtures  can  be  the 
property  of  the  tenant,  and  be  removable  by  him,  l>\  any  rule 
of  the  common  law  ;  nor  can  they  become  his  ]>n>|MTty,  unless 
made  so  by  some  contract  between  him  and  his  landlord.  Hut 
it  seems  to  mp  that  the  custom  may  be  accounted  for,  by  as- 

(e)  Ltaek  v.  Tkamtu,  7  Car.  It         (g)  0rym«c  v.  Bonvrtn,  0  Bin*. 
'</)»••  ***<  *•  AMMO,  1  B.  * 
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suming  that  in  building  the  house,  or  immediately  after  it,  the 
landlord  added  these  ordinary  fixtures ;  and  afterwards,  in  let- 
ting the  house,  obliged  the  tenant  to  purchase  them,  either 
at  a  stipulated  price,  or  by  valuation.  They  thus  become  the 
property  of  the  tenant,  and  he  might  sever  them,  and  reduce 
them  to  their  original  state  of  personal  chattels,  at  any  time 
during  his  tenancy ;  but  if  he  gave  up  possession  of  the  de- 
mised premises,  without  removing  the  fixtures,  they  then  again 
became  the  property  of  the  landlord.  And  as,  at  the  end  of  a 
term,  it  is  obviously  the  interest  of  the  landlord  that  the  pre- 
mises should  not  be  deteriorated  in  appearance,  by  the  removal 
of  the  fixtures,  there  is  in  general  no  difficulty  in  obtaining  his 
consent  to  their  remaining  fixed,  without  prejudice  to  the 
outgoing  tenant's  right  to  remove  them,  if  the  incoming  tenant 
shall  not  purchase  them  at  a  valuation.  If  the  incoming 
tenant  purchase  them,  then  he  has  the  same  right  his  vendor 
had ;  and  so  the  fixtures  may  be  handed  down  from  outgoing 
to  incoming  tenant,  through  a  long  series  of  lettings  of  the 
premises  containing  them.  In  this  way  the  present  custom 
may  be  accounted  for, — a  custom  having  no  validity  as  such, 
but  merely  deriving  it  from  the  contract  from  which  it  origi- 
nated. But  there  seems  to  be  no  rule  of  the  common  law 
which  makes  them  the  property  of  the  tenant,  or  allows  of 
their  removal  without  the  consent  of  the  landlord.  So, 
buildings  or  other  erections,  fixed  to  the  freehold,  can  never 
be  considered  tenant's  fixtures.  And  where  a  conservatory  was 
erected  on  a  foundation  of  brick  and  mortar  fifteen  inches 
deep,  and  attached  to  the  dwelling-house  by  eight  cantilivers, 
let  in  nine  inches  into  the  wall  of  the  house,  and  which  bore 
the  rafters  of  the  conservatory ;  on  the  foundation  was  im- 
bedded a  sill,  and  on  the  sill  was  erected  the  frame-work, 
which  was  covered  with  slates ;  the  conservatory  was  paved 
with  Portland  stone,  connected  with  the  parlour  chimney  by 
a  flue,  and  two  doors  from  the  house  opened  into  it,  one  from 
the  dining-room,  the  other  from  the  library :  the  tenant  be- 
coming bankrupt,  his  assignees  removed  and  sold  this  conser- 
vatory, and  thereupon  the  lessor  commenced  an  action  on  the 
case  as  for  waste  against  them ;  and  for  the  assignees  it  was 
contended  that  as  this  was  matter  of  ornament,  the  lessee,  who 
had  erected  it,  might  have  removed  it,  and  the  assignees  of 
course  had  the  same  right  ;  but  the  court  were  clearly  of 
opinion  that  neither  the  tenant  nor  his  assignees  had  any  such 
right;  no  decided  case  or  other  authority  had  ever  extended 
the  exemption  in  favour  of  tenant's  fixtures  so  far  (ti).  So, 
where  a  tenant,  not  a  gardener  by  trade,  claimed  the  right  of 
removing  a  border  of  box,  which  had  been  planted  by  himself 


(A)  Buckland  v.  Butterfield  et  al.,  2  Brod.  &  B.  54. 
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on  the  demised  premises ;  it  was  holden  that  he  could  not 
legally  do  so,  unless  there  were  some  stipulation  in  the  agree- 
ment between  him  and  his  landlord  to  that  effect  (<.)•  But 
posts  and  rails  have  been  holden  to  be  removable  (k) ;  so,  a 
wooden  stable  standing  on  blocks  or  rollers,  has  been  holden 
to  be  removable  (/) ;  but  this  latter  in  fact  was  not  a  fixture. 

The  exemption  of  tenant's  fixtures  from  the  general  rule  of 
law  as  things  fixed  to  the  freehold,  may  be  enlarged  or  con- 
trolled by  express  stipulation  between  the  parties :  if  by  the 
lease,  the  truant,  at  the  determination  of  his  tenancy,  may  re- 
move all  things  which  he  may  have  fixed  to  the  demised  pre- 
mises during  his  tenancy,  of  course  he  may  do  so ;  and  on  the 
other  hand,  his  common  law  right  may  be  narrowed,  or  alto- 
gether taken  from  him,  by  the  express  terms  of  the  demise. 
And  in  all  cases  where  the  express  terms  of  the  lease  or  agree- 
ment between  the  parties,  add  to  or  lessen  the  common  law 
rights  of  either  party,  the  lease  or  agreement  shall  be  deemed 
to  supersede  and  exclude  the  rule  of  the  common  law  upon  the 
subject,  so  far  as  the  one  is  inconsistent  or  incompatible  with 
the  other.  Where  the  tenant  covenanted  to  yield  up,  at  the 
expiration  of  the  term,  all  erections  and  improvements 
erected,  made  or  set  up  during  the  term, — this  covenant  was 
holden  to  be  broken  by  the  removal  of  the  sashes  and  frame- 
work of  a  greenhouse  erected  by  the  tenant  during  the  term, 
the  framework  of  which  was  laid  and  embedded  in  mortar  on 
walls  built  for  the  purpose  of  receiving  it  (m).  In  this  last 
which  was  an  a<"  •  nant  by  the  executors  of  the 

r,  for  breach  of  the  above  covenant,  the  defendant  pleaded 
that  it  was  agreed  between  him  and  the  lessor,  that  if  he  the 
deftudsnt  would  erect  such  a  greenhouse,  ho  should  be  at 
liberty  to  take  it  down  and  remove  it  at  the  end  of  his  term, 
provided  no  injury  should  thereby  be  done  to  the  premises, 
and  that  be,  confiding  in  the  promise  of  the  lessor,  erected  the 
greenhouse  accordingly,  and  at  the  end  of  the  term  removed 
and  framework  of  it,  doing  no  injury  thereby  to 
this  plea  was  holden  bad,  on  a  motion  for  judg- 
non  obftantc  vcredicto,  for  the  verbal  consent  of  the 
could  be  no  answer  to  a  breach  of  a  covenant  under 
(n).  So,  a  covenant  to  keep  in  repair  the  premises  de- 
and  all  erections,  building  and  improvements  erected 
•luring  the  tarm,  and  yield  up  the  same  so  repaired, 
Ace.  at  the  end  of  the  term,— was  holden  to  be  broken,  by  the 
remoral  of  a  veranda,  erected  during  the  term,  the  lower 
part  of  which  was  affixed  to  the  ground  by  means  of  posts  (o). 

v.  40*»,  4  B.  *  Ad.        (m)  Wttt  v.  JUofeway,  8  Man. 


(i)  Bmf*m  v.  4o*»,  4  B.  fc  Ad.        (m) 

o.v,. 


(*)  ritsMcrtort  ?.  Sfcuv,  1    H.         (n)  Id. 

>1.  *'•>".  (o) Ptnry  v. Brown,  8  SUrk.  40S. 

(I)  Id. 
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SECTION  III. 
Trade  Fixtures. 

\  Trade  fixtures,  or  things  fixed  to  the  freehold  by  the  tenant 
for  the  purposes  of  his  trade,  during  his  term,  are  exceptions 
to  the  general  rule,  that  all  things  fixed  to  the  freehold  are  to 
be  deemed  parcel  thereof,  and  vest  in  the  landlord.  Thus  vats 
erected  by  a  soap-boiler  during  his  tenancy,  though  fixed  to 
the  freehold,  have  been  holden  to  belong  to  him  as  tenant,  and 
to  be  removable  by  him  j  and  where  such  a  vat  was  seized  by 
the  sheriff,  and  removed  and  sold,  under  &  fieri  facias  against 
the  tenant,  and  the  landlord  brought  an  action  on  the  case 
against  the  sheriff,  Holt,  C.  J.,  held  that  the  action  would  not 
lie :  the  tenant,  by  the  common  law,  independently  of  all  cus- 
tom of  trade,  might  remove  the  vats  fixed  to  the  freehold  by 
him  for  the  purposes  of  his  trade ;  and  whatever  he  could  re- 
move, the  sheriff  might  seize  and  sell  under  the  writ  (a).  So, 
machinery,  set  up  by  the  tenant,  though  fixed  to  the  freehold, 
may  be  removed  by  the  tenant,  or  by  his  assignees  if  he  become 
bankrupt  (5).  Even  where  a  tenant  erected,  upon  a  brick 
foundation,  let  into  the  ground,  and  with  a  brick  chimney  be- 
longing to  it,  a  superstructure  of  wood,  which  he  had  brought 
from  another  place,  where  he  had  carried  on  the  business  of  a 
varnish  maker,  and  in  this  wooden  building  .the  tenant  manu- 
factured his  varnish :  it  was  holden  that  he  had  a  right  to 
remove  it  at  any  time  during  his  possession  as  tenant  (c).  And 
where  a  windmill  was  of  wood,  with  a  brick  foundation,  but 
the  wood  work  was  not  inserted  into  the  brick  foundation,  but 
merely  rested  upon  it  by  its  own  weight  alone,  and  no  part  of 
the  machinery  touched  either  the  foundation  or  the  ground : 
this  was  holden  not  to  be  affixed  to  the  freehold  at  all,  or  par- 
cel of  it  (d).  So,  where  certain  upright  shafts,  called  jibs, 
worked  in  sockets  above  and  below  (called  caps  and  steps)  set 
in  timber  which  was  fixed  to  the  freehold,  but  the  jibs  could  be 
easily  removed  without  doing  any  injury  to  the  freehold :  these 
were  holden  not  to  be  fixtures,  and  that  the  tenant  was  entitled 
to  them,  and  might  maintain  trover  for  them,  even  after  the 
expiration  of  his  term,  and  after  he  had  quitted  possession  (e). 
But  if  the  machinery,  &c.,  used  by  the  tenant  for  the  purposes 
of  his  trade,  have  not  been  set  up  by  him,  but  by  his  landlord 
or  a  former  tenant,  he  has  of  course  no  right  to  remove  them, 


(a)  Poole't  case,  1  Salk.868.  (d)  B.  v.  Otley,  1  B.  &  Ad.  161. 

(&)  Trappes  v.  Barter,  2  Cr.  &  (e)  Davies  et  al.  v.  Jones  tt  al., 

M.  153.  2  B.  &  A.  165. 
(c)  Penton  v.  Robart,  2  East,  88. 
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nor  can  they  be  taken  in  execution  at  the  suit  of  any  of  his 
creditors  (/).  So  where  a  windmill  of  wood,  on  a  brick  found- 
ation, was  mortgaged  by  the  occupier,  it  was  holden  that  it 
could  not  be  taken  in  execution  at  the  suit  of  one  of  his  cre- 
ditors (g). 

This  exemption  of  trade  fixtures  from  the  general  rule 
already  mentioned  as  to  things  fixed  to  the  freehold,  may  be 
materially  affected  by  any  express  contract  between  the  parties. 
the  lease  contained  a  covenant  to  yield  up  in  repair,  at 
the  expiration  of  the  lease,  all  buildings  which  should  be 
erected  on  the  demised  premises  during  the  term,— this  was 
holden  to  include  buildings  erected  by  the  tenant  for  the  use 
of  his  trade,  if  let  into  the  soil,  or  otherwise  fixed  to  the  free- 
hold, but  not  those  which  rested  merely  on  blocks  or  pattens  (ft). 
And  where  the  lease  of  a  mill  contained  a  covenant  on 
the  part  of  the  lessee,  to  deliver  up  the  premises  at  the  end 
of  the  term  in  good  repair,  together  with  all  "  locks,  bolts, 
bars,  and  all  other  fixtures,  fastenings  and  improvements," 
which  should  at  any  time  during  the  term  be  erected,  set  up, 
or  fixed  upon  the  premises, — it  was  holden  that  millstones, 
which  tin-  tenant  had  set  up,  were  "  improvements"  within  the 
meaning  of  the  covenant,  and  therefore  could  not  be  removed 
n  at  the  end  of  the  term;  although  were  it  not  for  the 
covenant  it  would  have  been  otherwise  (?').  So,  where  a  lease 
was  granted  of  a  piece  of  ground  for  a  term  of  years,  and  the 
lessee  built  t\v..  lime  kilns  upon  it,  forth.-  purpo^-sof  his  trade 
as  a  lime  burner ;  and  afterwards  and  during  the  term,  the 
lessee  took  a  new  lease  of  tin-  j>r  mi^.  ami  <>t  the  wharfs  and 
buildings  erected  and  built  thereon,  in  which  lease  he  cove- 
nanted to  repair,  uphold  and  maintain  the  piece  of  ground, 
erections  and  huildmys,  wharfs,  cranes  and  ]><>nds,  and  the 
hedges,  &C.,  beloiitfin^  t.»  the  pn  mi--,  and  tin-  .-aid  premises, 
90  repaired,  upheld  and  maintained,  to  leave  and  yield  up  at 
the  end  of  the  term  ;  about  four  years  before  the  expiration  of 
the  second  term,  the  tenant  pulled  down  the  lime  kilns,  and 
after  the  end  of  the  term,  the  landlord  hrmi-ht  an  action  of 
covenant  against  him  tor  d..  in  i: -o;  tin- court  held  that,  sup- 
posing these  lime  kilns  were  buildings  which  might  have  been 
removed  by  the  tenant ,  i m !  of  the  covenant  in  the 

second  lease,  (and  which  was  doubtful,)  yet  as  he  had,  after 
ling  them,  accepted  a  lease  of  the  premises  and  all  tin- 
buildings  and  erections  thereon,  (including  the  very  buildings 
in  question,)  and   bad  covenanted  to  repair  them,  and  leave 


CT)  Parent  v.  Tkompton,  ft  B.     ^  (*)  Naylor  ».  CoUi^t,  I  Taunt. 

(•)  Bttir*r4  ».  Lombt,  1  Brod.         (i)  Marttr  r.  Lradlrv,  9  Blog. 
&  n.  »c.  «4. 
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and  yield  them  up  in  repair  at  the  end  of  the  term,  he  was 
liable  on  his  covenant  for  not  doing  so  (k). 


SECTION  IV. 
Farm  Fixtures. 

A  tenant  of  a  farm  is  not  entitled  to  the  exemption  for  his 
farm  fixtures,  or  those  things  which  he  may  have  fixed  to  the 
freehold  for  agricultural  purposes,  which  a  tenant  in  trade 
enjoys  with  respect  to  things  so  fixed  for  the  purposes  of  his 
trade.  And  therefore,  where  the  tenant  of  a  farm  erected,  at 
his  own  expense  and  for  the  necessary  and  more  convenient 
occupation  of  his  farm,  a  beast  house,  fuel  house,  cart  house, 
carpenter's  shop,  pump  house,  and  foldyard  wall,  which  build- 
ings were  of  brick  and  mortar,  let  about  a  foot  and  a  half  into 
the  ground,  and  tiled  ;  the  carpenter's  shop  was  closed  in,  but 
the  others  were  open  in  front,  and  supported  on  pillars  of 
brick;  previously  to  the  expiration  of  the  lease,  the  defendant 
pulled  down  all  these  buildings,  levelled  the  foundations,  and 
left  the  premises  in  precisely  the  same  state  as  he  found  them, 
and  the  landlord  thereupon  brought  an  action  on  the  case  in 
the  nature  of  waste  against  him  for  doing  so :  the  court  held 
that  the  defendant  had  no  right  to  take  away  these  erections; 
no  case  had  as  yet  gone  the  length  of  establishing,  that  build- 
ings subservient  to  the  purposes  of  agriculture,  as  distin- 
guished from  those  of  trade,  have  been  removable,  either  by 
the  executor  of  tenant  for  life,  or  by  the  tenant  himself  who 
built  them.  Ld.  Kenyon,  indeed,  in  delivering  his  judgment  in 
Penton  v.  jRobart,  2  East,  88,  extends  the  indulgence  of  the 
law  to  the  erection  of  greenhouses  and  hothouses  by  nursery- 
men, and,  by  implication,  to  buildings  by  all  other  tenants  of 
land ;  but  there  was  certainly  no  decided  case,  nor  any  recog- 
nized opinion  or  practice  on  either  side  of  Westminster  Hall, 
to  warrant  such  an  extension  (/).  But  where  the  tenant  of  a 
farm  erected  a  wooden  barn,  upon  a  foundation  of  brick  and 
stone,  the  foundation  being  let  into  the  ground,  but  the  barn 
merely  resting  upon  the  foundation,  and  confined  there  by  its 
own  weight  alone  : — it  was  holden  that  he  might  remove  it, 
or  he  might  maintain  trover  against  any  person  converting  it, 
even  after  the  expiration  of  his  term,  and  after  he  had  quitted 
possession  ;  for  this  barn,  resting  merely  on  the  brickwork, 
and  not  fixed  to  it  otherwise  than  by  its  own  weight,  was  not 
a  fixture  at  all  (111).  So,  a  wooden  stable  on  blocks  or 

(k)  Thresher    v.  East    London         (I)  Elwes  v.  Maw,  3  East,  28. 
Water-works  Company,  2  B.  &  C.         (ni)  Wansbrough  v.  Merton,  4 
608.  Ad.  &  Ei.  884. 
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rollers  (n),  or  any  wooden  building  on  blocks  or  pattens  (0), 
and  not  otherwise  fixed  to  tin-  freehold,  are  not  deemed  fixtures, 
and  may  be  removed  by  the  tenant  at  any  time. 

Xow,  "however,  by  stat.  14  &,  15  Viet.  c.  25,  s.  3,  if  any 
tenant  of  a  farm  or  lands  shall,  after  the  passing  of  this  Act  (p), 
with  the  consent  in  writing  of  the  landlord  for  the  time  being, 
at  hi- own  Mri  and  expire,  erect  any  farm-building,  either 
detached  or  otherwise,  or  put  up  any  other  building,  engine, 
or  machinery,  either  for  agricultural  purposes,  or  for  the  pur- 
poses of  trade  and  agriculture,  (which  shall  not  have  been 
erected  or  put  up  in  pursuance  of  some  obligation  in  that 
behalf,)  then  all  such  buildings,  engines,  and  machinery  shall 
be  the  property  of  the  tenant,  and  shall  be  removable  by  him, 
notwithstanding  the  same  may  consist  of  separate  buildings, 
or  that  the  same  or  any  part  thereof  may  be  built  in  or 
permanently  fixed  to  the  soil,  so  as  the  tenant  making  any  such 
removal  do  not  in  anywise  injure  the  land  or  buildings  be- 
longing to  the  landlord,  or  otherwise  do  put  the  same  in 
like  plight  and  condition,  or  as  good  plight  and  condition, 
as  the  same  were  in  before  the  erection  of  anything  so  removed  : 
— provided  nevertheless,  that  no  tenant  shall,  under  the  provi- 
'ast  aforesaid,  be  entitled  to  remove  any  such  matter  or 
thing  as  aforesaid,  without  first  giving  to  the  landlord  or  his 
agent  one  month's  previous  notice  in  writing  of  his  intention  so 
to  do  j  and  thereupon  it  shall  be  lawful  for  the  landlord,  or 
his  agent  on  his  authority,  to  elect  to  purchase  the  matters 
and  things  so  proposed  to  be  removed,  or  any  of  them,  and 
the  right  to  remove  the  same  shall  thereby  cease,  and  the 
same  shall  belong  to  the  landlord  ;  and  the  value  thereof 
shall  be  ascertained  and  determined  1  <>ne  to 

be  chosen  by  each  party,  or  by  an  umpire  to  be  named  by  such 
referees,  and  shall  be  paid  or  allowed  in  account  by  the  land- 
lord who  shall  have  so  elected  to  purchase  the  same  (9). 


SECTION  V. 
Right  c*  by  Representative*. 

rrcmtor.]    The  general  rule  Is,  that  he  who  is  enti-f  j 
tied  to  the  land  is  entitled  to  everything  fixed  to  it.    Where/' 
therefore,  a  person  dies  possessed  of  a  term  for  years  in  land, 
everything  fixed  to  the  land,  as  well  as  the  term  itself,  go  to 
his  executors  or  administrator.     If  he  die  seised  of  an  estate  in 
fee,  the  general  principle  is,  that  the  land  and  everything  fixed 
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.  to  it,  shall  go  to  the  heir.  But  if  a  trade  be  carried  on  upon 
i  the  land,  then  the  vats,  machinery,  &c.,  erected  for  the  pur- 
•  poses  of  the  trade,  will  go  to  the  executor,  the  land  itself  to 
;  the  heir.  With  respect  to  this,  however,  a  distinction  is 
taken :  every  instrument,  engine,  or  utensil,  fixed  to  the  free- 
hold, as  a  means  for  enjoying  the  benefit  of  the  inheritance, 
shall  go  to  the  heir,  and  not  to  the  executor ;  but  every  such 
instrument,  engine  or  utensil  fixed  to  the  freehold  solely  for 
the  purposes  of  a  trade  which  the  deceased  carried  on,  goes  to 
the  executor,  not  to  the  heir.  Thus,  where  the  owner  of  the 
fee,  having  salt  springs  upon  his  estate,  erected  salt  pans  of 
iron,  fixed  to  the  earth  by  mortar,  with  furnaces  under  them, 
for  the  purpose  of  deriving  profit  from  the  salt  springs,  and  he 
also  erected  houses  for  the  workpeople,  and  in  this  manner  he 
realized  a  profit  from  his  salt  springs  of  about  8Z.  a  week ;  and 
upon  his  death,  it  became  a  question  whether  the  executor  or 
the  heir  at  law  should  have  the  salt  pans  :  the  court  of  King's 
Bench  held  that  the  heir  was  entitled  to  them  ;  the  deceased 
had  erected  them  as  a  means  of  enjoying  his  inheritance,  and 
without  them  the  heir  could  not  enjoy  it, — the  salt  springs, 
and  the  houses  erected  by  the  deceased,  would  be  useless ; 
whereas  if  they  were  to  go  to  the  executor,  he  would  be  at  the 
expense  of  removing  them,  and  then  they  would  sell  merely 
for  old  iron  (z).  But  all  erections  upon  land,  for  the  purpose 
of  carrying  on  a  trade,  and  not  for  the  purpose  of  thereby  en- 
joying the  inheritance,  go  to  the  executor,  and  not  to  the  heir. 

Remainderman  or  executor  of  tenant  for  lifeJ]  The  general 
rule  in  this  case,  as  in  the  case  between  heir  and  executor,  is, 
that  all  things  fixed  to  the  freehold,  pass  with  the  freehold  to 
the  remainderman,  upon  the  death  of  the  tenant  for  life.  But 
the  law  is  more  favourable  to  the  executor  in  this  case  than 
in  the  other  ;  for  not  only  is  the  executor,  in  this  case,  en- 
titled to  all  things  fixed  to  the  freehold  solely  for  the  purposes 
of  trade,  but  he  is  also  entitled  to  them  in  those  mixed  cases 
where  the  tenant  for  life  has  erected  such  fixtures,  for  the  pur- 
pose of  enjoying  the  profits  of  the  land  by  means  of  carrying 
on  a  trade.  And  therefore  where  the  tenant  for  life  erected  an 
engine,  for  the  purpose  of  working  a  colliery  upon  the  land, 
Ld.  Hardwick,  C.,  held  that  the  executor  of  the  tenant  for  life 
was  entitled  to  it  (a). 

In  case  of  execution  against  the  tenant. ~\  If  a  writ  of  fieri 
facias  is  sued  out  against  a  tenant,  the  sheriff  may  seize, 

(z)  Lawton  v.  Salmon,  1  H.  Bl.  Arab.  113.     See   the  judgment  of 

259,  n.  Ld.  Ellenborough,  C.  J.,  in  Slices 

(a)  Lawton  v.  Latvian,  1  Atk.  v.  Maw,  3  East,  50. 
13.    Ld.  Dudley  v.   Ld.    Ward, 
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remove  and  sell  all  fixtures,  which  the  tenant  himself  might 
remove  during  his  term.  Therefore  where  a.  fieri  facias  issued 
against  a  soap-boiler,  it  was  holden  that  the  sheriff  might 
remove  vats  which  the  defendant  had  fixed  to  the  freehold  for 
the  purposes  of  his  trade  (b).  But  the  sheriff  cannot  seize 
them  after  the  tenancy  is  at  an  end,  and  the  landlord  ha* 
obtained  possession  (c).  So,  machinery  which  had  been  set  up 
by  the  landlord,  cannot  be  taken  in  execution  under  a  writ  of 
fieri  facia*  against  the  tenant,  although  the  tenant,  without 
the  assent  or  knowledge  of  the  landlord,  had  previously  severed 
them  (rf).  So.  if  they  have  been  mortgaged  by  the  tenant, 
they  cannot  be  taken  in  execution  for  his  debt  (e). 

\vli»M%e  tenant  in  fee  is  in  possession,  the  sheriff,  under  a 
fieri  facia*  against  him,  may  seize,  remove,  and  sell  all  fixtures 
which  would  go  to  the  executor  and  not  to  the  heir,  but  not 
those  to  which  the  heir  would  be  entitled.  And  therefore, 
where  the  owner  of  the  fee  built  a  house  upon  it,  and  fixed 
certain  fixtures  in  it,  namely,  set  pots,  ovens,  and  ranges  :  it 
was  holden  that  the  sheriff  could  not  seize  these  under  a//,  /•/ 
.<  against  the  owner  of  the  fee,  for  they  were  fixtures 
which  would  go  to  the  heir,  not  to  the  executor  (/). 

But  a  landlord  cannot  distrain  fixtures  for  rent  (g) ;  not 
even  those  which  the  tenant  would  be  entitled  to  remove  (h). 

In  the  cajte  ofthf  bankruptcy  of  the  tenant.]  If  the  tenant 
become  bankrupt,  his  assignees  will  be  entitled  to  all  those 
fixtures  which  the  bankrupt  might  by  law  remove  during  his 
tenancy.  And  therefore  if  a  tenant  be  entitled  to  trade  fix- 
tures (i),  his  assignees  may  remove  and  sell  them  (&).  Hut 
fixtures  are  not  goods  and  chattels  uithiu  that  section  of  the 
Bankrupt  Act  (/),  which  vests  in  the  assignees  all  goods  and 
chattel*  in  the  bankrupt's  possession,  order  or  disposition,  at 
the  time  he  becomes  bankrupt  (w).  And  therefore  fixtures  in 
his  possession,  which  belong  to  his  landlord,  and  which  he 
could  not  legally  remove,  do  not  pass  to  his  assignees  (n). 

Where  the  owner  of  the  fee  becomes  bankrupt,  the  H»M_ 
are  of  course  entitled  to  all  fixtures  to  which  the  bankrupt  in 
entitled,  for  they  are  entitled  to  the  land  itself. 


I'ooU',  COM,  1  Balk.  868.  «)  **  „„,,,  p.  SM. 

(e)  M  install  T.  Lloyd,  %  MM*.  *  ( *)  Trapp*  r.  Hartir,  S  Cr.  Ic 

"  •  »•'' '  M.  168* 

1  arrant  v.  Thompson,  6  B.  (/;  18  Ic  18  Virt.  c.  100,  i.  190. 

*  A.  ft*.  (m)  Kx  p.  Wilson,  4  DMC.  Ic 
(*)  Stftoafd  T.  Lombf.  1   Br.  :  Ex  p.  Spiotr,  9  Mont.  It 

*  >'•  *>&.  Ayr.  818.    Bi p.  Lloyd,  1  Id.  404. 
(/)   Wtnn  T.  InjUn,  4^6  dp.  B*k~,9  M.  190. 

B.  Ic  A.  «A. 

(g)  Itanbv  ».  BarrU,  1  Q.  B.  cktut,  1  Cr.  M.  It  I: 
•6;  lOUwJ.304. 

(*)  Id.,  sod  wt  mfe,  p,  !«.  CWot^T.  B***m»nt,  ft  B.  ac  Ad.  TV. 
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SECTION  VI. 
Actions  for  or  in  relation  to  Fixtures. 

By  landlord.']  If  the  lessee  remove  fixtures  belonging  to  the 
landlord,  the  latter  may  recover  damages  against  him  in  an 
action  on  the  case  in  the  nature  of  waste  (0).  Or  he  may 
maintain  trover  against  the  tenant  or  any  other  person,  who 
after  severance  of  the  fixtures  converts  them  to  his  own  use. 
And  therefore,  where  a  mill  and  machinery  were  let  to  a  tenant, 
and  he,  without  the  permission  of  his  landlord,  severed  the 
machinery  from  the  mill,  and  it  was  afterwards  seized  by  the 
sheriff  under  a  writ  of  fieri  facias  against  the  tenant,  and  sold  : 
it  was  holden  that  the  landlord  might  maintain  trover  for  the 
value  of  the  machinery  seized  and  sold,  against  the  person  who 
purchased  it  of  the  sheriff;  the  machinery  had  been  parcel  of 
the  inheritance,  and  the  instant  it  was  severed  it  became  the 
property  of  the  reversioner;  and  as  the  sheriff  had  therefore 
wrongfully  taken  the  property  of  the  reversioner  under  afi.fa. 
against  the  tenant,  he  could  acquire  no  title  by  his  wrongful 
act,  and  could  convey  none  to  the  purchaser  (p). 

By  tenant.]  Where  the  tenant  is  wrongfully  dispossessed  of 
fixtures  belonging  to  him,  if  they  be  still  fixed  to  the  freehold, 
he  cannot  maintain  trover  for  them,  for  until  severance  they 
are  not  goods  and  chattels  (q) ;  the  proper  form  of  action  is 
trespass.  And  therefore,  where  a  fiat  in  bankruptcy  was  sued 
out  against  the  tenant,  under  which  the  term  in  certain  pre- 
mises which  he  had  occupied,  together  Ivith  the  fixtures,  were 
sold  by  his  assignees  in  one  lot  to  the  same  person,  and  the 
fixtures  were  not  severed  :  the  court  held  that  he  could  not 
maintain  trover  against  the  assignees  for  the  fixtures ;  they 
were  still  parcel  of  the  freehold,  and  could  not  be  the  subject 
of  an  action  of  trover  (r).  But  if  they  be  severed  (.<?),  or  if 
they  be  things  which  are  not  really  fixed  to  the  freehold  (t ), 
trover  will  lie  for  them ;  and  if  by  mistake  they  be  named 
"  fixtures  "  in  the  declaration,  this  will  not  be  material  after 
verdict  (u).  And  on  the  other  hand,  in  trespass  for  taking, 
severing  and  removing  fixtures,  as  a  distress  for  rent,  where 
the  declaration  named  them  "goods,  chattels  and  effects,"  it 
was  holden  to  be  sufficient  after  verdict  (u) . 

(o)  See  ante,  p.  349.  12  Law  J.,  55,  qb.;  and  see  Far- 

(p)  Farrant  v.  Thompson,  5  B.  rant  v.  Thompson,  supra. 

fc  A.  826.  (t)  Davis  et  al.  v.  Jones  et  al., 

(q)  Mackintosh?.  Trotter  et  al.,  2  B.  &  A.  165. 

3  Mees.  &  W.  184.    Rvjfey  v.  Hen-  (u)  Sheen  ct  al.  v.  Richie  ePal.,  5 

derson,  21  Law  J.  49,  qb.  Mees.  &  W.  175. 

(r)  Mackintosh*.  Trotter,supra.  (v)  Pitt  v.  Sherv  et  al.,  4  B.  £• 

(«)  Dalton  v.  Whittem   et  al.,  206. 
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By  afsignee,  mortgagee,  §r.]  The  assignee  of  the  reversion 
may  maintain  tho  same  form  of  action,  and  in  the  same  cases, 
as  the  lessor ;  and  the  assignee  of  the  term,  the  same  as  the 
lessee.  And  where  a  tenant  mortgaged  his  term,  but  was 
allowed  to  remain  in  possession,  and  upon  his  becoming  bank- 
rupt his  assignees  severed  and  sold  the  fixtures  which  were 
upon  the  demised  premises,  some  of  them  landlord's  fixtures 
and  some  tenant's  fixtures,  and  damaged  the  premises  in  re- 
moving  them  :  it  was  holden  that  the  bankrupt,  as  mortgagor 
in  possession,  was  tenant  to  the  mortgagee,  so  as  to  make  the 
mortgagee  a  rerersioner,  and  therefore  that  the  latter  might 
maintain  an  action  against  the  assignees  of  the  bankrupt  for 
the  injury  done  to  his  reversion  by  severing  the  fixtures :  there 
was  also  a  count  in  trover  for  the  fixtures,  and  it  was  objected 
that  the  bankrupt  was  under  covenant  to  his  landlord  to  yield 
up  at  the  end  of  the  term  all  "fixtures  and  things"  to  the 
messuage  belonging  or  to  belong,  and  all  the  fixtures  therefore 
being  the  landlord's,  trover  would  not  lie  for  them,  either  by 
the  bankrupt  or  his  mortgagee ;  hut  the  court  held  that  the 
tenant  or  his  assignee  of  the  term  had  a  right  to  bring  trover 
for  the  fixtures  during  the  term,  \\hate\er  mii_rht  he  the  rights 
landlord  when  the  term  should  be  at  an  end  (10).  But 
where  the  lessee  of  a  house,  containing  fixtures,  mortgaged  his 
term  without  mention  of  the  fixture.-,  and  afterwards  assigned 
the  premise*  and  all  his  estate  and  effect  >  to  trustees  for  the 
benefit  of  hi*  creditors,  and  the  trustees  being  in  treaty  for  the 
•ale  of  the  fixtures,  the  mortgagee,  whose  principal  ami  intw>t 
were  due,  took  forcible  possession  of  the  IIOUM-,  and  refused  on 
dcma  :  up  the  fixtures:  the  trustee.-*  ha\  ing  brought 

trover  for  the  fixtures,  the  court  held  that  it  would  not  lie  ;  for 
the  defendant  being  in  possession  of  the  realty  to  which  th.  \ 
were  fixed,  his  refusal  to  sever  and  give  them  up  could  not 
be  deemed  a  conversion  (x). 

By  vendor  against  vendee.]  Where  fixtures  are  sold  and  pos- 
session given  to  the  vendee,  an  action  ofwli-hittiiujt  «**//// 
or  debt  on  simple  contract,  will  lie  for  the  price  (y).     But  if 
they  be  still  fixed  to  the  freehold,  they  should  not  be  described 
as  "goods"  sold  and  delivered,  for  they  are  not  so,  and  tii< 
plaintiff  cannot  recover  under  such  account  (z) ;  they  should 
be  described  as  fixtures,  or  by  such  appropriate  name  as  is 
able  to  them.    And  on  the  other  hand,  if  they  be  severed 
from  the  freehold,  they  should  not  be  described  as  fixtures ; 

(IV)  Hitckman   V.    Walton,      4         (z)  Ltt  v.  Ritdon,  7  Taunt  188. 
MM*.*  W.4W.  Cfcffe   tt,il.\  .ll,,li,,,r  ,t  „;  .    II 

(«)  Lo*a$t*fft  tt  ml.  T.  Jfoyof,     M0M.ltW.8i9.     Vfcttf.J 

(»)'  8»  Saimo*  ».    WaiKm,   4 
Moore,  71. 

r'J 
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although  this  would  be  holden  sufficient  after  verdict.  But 
where  by  an  agreement  between  A.  and  B.,  B.  was  to  accept 
of  the  assignment  of  the  lease  of  a  farm  from  A.,  and  was  to 
take  the  fixtures  and  crops  at  a  valuation ;  and  B.  was  let  into 
possession  of  the  fixtures,  and  the  crops  were  valued  to  him, 
but  the  lease  was  not  assigned  :  it  was  holden  that  under  these 
circumstances,  indebitatus  assumpsit  would  not  lie  for  the 
price  of  the  fixtures  and  crops,  but  the  plaintiff  ought  to  have 
declared  specially  upon  the  agreement  (a).  Where  a  freehold 
mansion-house  was  sold  by  public  auction,  without  any  stipu- 
lation on  the  part  of  the  vendor  that  the  fixtures  were  to  be 
taken  and  paid  for  separately,  and  the  vendee,  who  had  paid 
the  purchase-money,  entered  into  possession  under  the  con- 
veyance :  it  was  holden  that  the  fixtures  in  the  house  passed 
to  the  vendee  under  the  conveyance,  and  that  the  vendor  could 
not  maintain  any  action  in  respect  of  them  (b). 

Where  A.  occupied  a  house  as  tenant  to  B.,  in  which  there 
were  certain  fixtures  which  A.  had  purchased  on  entering  the 
house,  and  which  he  had  a  right  to  remove  during  his  tenancy  ; 
and  a  few  days  before  the  tenancy  expired,  A.,  at  B.'s  request, 
agreed  not  to  remove  the  fixtures,  B.  agreeing  to  take  them  at 
a  valuation  to  be  made  by  two  brokers ;  thereupon  A.,  at  the 
expiration  of  the  term,  delivered  up  possession  of  the  premises, 
with  the  fixtures,  to  B.,  and  the  valuation  by  the  brokers  was 
made  on  the  day  following ;  in  an  action  of  indebitatus  as- 
sumpsit as  for  the  price  and  value  of  fixtures  bargained  and 
sold,  and  sold  and  delivered,  the  court  held  that  the  plaintiff 
was  entitled  to  recover ;  it  was  not  a  sale  of  an  interest  in 
land  within  the  fourth  section  of  the  statute  of  frauds,  so  as 
to  render  a  memorandum  in  writing,  signed  by  the  parties, 
necessary  (c). 

(a)  Neale  v.  Viney,  1  Camp.  471 .         (c)  Hallen  v.  Bunder,  1  Cr.  M.  & 

(ft)  Colegravev.  Dies  Santos,  2     R.  266. 
B.  &.  C.  76;  and  see  Wiltshear  Y. 
Cottrell,  22  Law  J.  177,  qb. 


INDEX. 

•0*  The  words  in  italics  refer  to  the  Forms  of  Pleadings. 


Abatement  by  commoners  of  encroachment  on  common,  Sec., 
34:2  :  in  what  cases,  as  against  the  lord,  342 ;  and  as 
against  strangers,  343. 

Abatement  of  rent,  none,  on  account  of  house  being  burnt 
down,  177.  See  "  Apportionment  of  Rent." 

Acceptance  of  new  lease,  where  a  surrender  in  law  of  the  old, 
86. 

Acceptance  of  rent,  where  evidence  of  a  tenancy  from  year  to 
year,  10,64,91,  112,  113;  where  a  confirmation  of  a 
voidable  lease  by  tenant  in  tail,  9  ;  whore  a  waiver  of  a 
forfeiture,  103,  106 ;  when  not,  104. 

Acceptance  of  assignee  of  term  or  under-lessee  as  tenant,  a 
defence  in  debt  fur  rent  against  the  lessee,  154,  or  in  an 
action  for  use  and  occupation,  157  ;  but  not  in  covenant, 
1.Y4. 

Accord  and  satisfaction,  where  payment  after  the  day  may  be 
pleaded  as,  in  covenant  for  rent,  154. 

Acknowledgment  by  tenant  of  the  title  of  a  stranger  does  not 
prevent  him  from  afterwards  disputing  it,  'J-'.'i. 

Act  of  ownership  by  lessor,  when  a  determination  of  tenancy 
at  will,  219. 

Action,  by  landlord  against  tenant,  on  express  contracts,  191; 
:,|.li«'d  nmtnirts,  I'.W,  !!>•">,  1!>7,  11)8;  on  custom  of 
the  country,  193,  194 ;  for  use  and  occupation,  155,  de- 
claration, 169.  By  tenant  against  landlord,  on  contracts, 
express  or  implied,  278,  321.  By  landlord  or  tenant,  for 
fixtures,  369.  See  "  Auumpgit'.' 

Action  on  the  case  for  pound  breach  or  rescue,  148 ;  for 
mute,  2UO,  205,  declaration,  2<>7.  M6j  r..r  r. •n..,vinKr 
fixtures,  3(12;  for  breach  of  custom  of  the  country,  IUM. 
194  ;  by  landlord  against  the  sheriff,  240,  &c.  By  tenant 
against  the  landlord,  for  a  wrongful  or  irregular  distress, 
988—317  ;  for  allowing  him  to  be  distrained  on  for  rent 
by  head-landlord,  321.  By  tenant  for  disturbance  of 
common,  333.  Evidence  under  the  general  issue,  in 
action  on  the  ease,  842.  See"  COM." 
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Action  of  covenant,  by  landlord  against  lessee,  for  non-pay- 
ment of  rent,  154;  for  not  repairing,  178  ;  in  other  cases, 
182.  By  tenant  against  landlord,  for  breach  of  covenant 
generally,  265  ;  for  breach  of  covenant  for  title,  267,  or 
for  quiet  enjoyment,  271.  By  or  against  assignee,  73, 
74,  188,  189.  Venue,  149. 

Action  for  penalty,  by  party  grieved,  pleading  and  evidence 
in,  215. 

Action  for  rent,  149;  for  «se  and  occupation,  155 ;  for  double 
rent,  for  holding  over,  216;  for  double  value,  for  holding 
over,  211;  on  recognizance  of  bail  in  ejectment,  when 
to  be  brought,  227  ;  for  fixtures,  362 ;  by  and  against 
assignee,  73,  74.  Venue,  149. 

Action,  estate  determined  by,  who  entitled  to  emblements,  329. 

Action  in  relation  to  fixtures,  362:  by  landlord,  362;  by 
tenant,  362;  by  assignee,  mortgagee,  &c.,  363 ;  by  vendor 
against  vendee,  363. 

Action  against  justices,  none,  for  order  to  deliver  possession 
of  premises  to  landlord,  231. 

Action,  right  of,  discharged  only  by  release,  &c.,  300. 

Action  of  trespass,  by  landlord  after  entry,  218,  317  ;  by 
tenant,  233,  331;  for  fixtures,  362;  for  distraining  fix- 
tures, 303,  or  implements  of  trade,  303 ;  for  distraining 
after  tender,  305 ;  for  remaining  on  the  premises  an  un- 
reasonable time  after  distraining,  307,  308 ;  but  not  for 
selling  a  distress  without  appraisement,  311.  Covenant 
for  landlord  to  be  at  liberty  to  bring  trespass  in  the  name 
of  his  tenant,  against  persons  trespassing  on  the  demised 
premises  in  pursuit  of  game,  56.  Trespass  by  lord  of 
manor,  for  surcharge  of  common,  333. 

Action  of  trover,  for  fixtures,  by  landlord,  362  ;  by  tenant, 
362 ;  by  assignees,  &c.,  363. 

Action  for  use  and  occupation,  155  :  in  what  cases,  155 ;  by 
whom,  156 ;  against  whom,  157 ;  declaration,  158;  form, 
159  ;  evidence  for  plaintiff  under  the  general  issue,  159 ; 
evidence  for  the  defendant,  163  ;  special  pleadings,  167. 

Actual  entry  upon  land,  by  lessor,  when  not  necessary,  102  ; 
by  lessee,  how  far  necessary,  and  its  effect,  43. 

Additional  rent  for  ploughing  up  meadow,  &c.,  covenant  to 
pay,  50;  may  be  distrained  for,  113. 

Administration  cum  testamento  annexo,in  what  cases  it  deter- 
mines the  title  of  an  executor  who  has  refused  probate, 
12 ;  in  what  cases  necessary,  before  an  administrator  of 
an  executor  can  sue,  212. 

Administrator  may  grant  leases,  11;  in  what  cases  bound  by  co- 
venants, 108  ;  in  what  cases  entitled  to  rent,  34,  and  he 
may  distrain  for  it,  115,  116, 119,  283;  in  what  cases  he 
may  be  distrained  upon,  117;  action  for  use  and  occupation 
against,  158  ;  action  of  covenant  against,  185,  as  assignee 
of  the  term,  188 ;  case  in  the  nature  of  waste  against,  207  ; 
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action  for  double  value  by,  212;  case  by,  against  (he 
sheriff,  for  not  paying  rent  under  an  execution,  249; 
replevin  by  or  against,  283.  His  right  to  emblements, 
326,  3-27  ,  MO,  HO  ;  his  right  to  fixtures,  359. 

Administrator  of  tenant  for  life,  apportionment  of  rent  between 
him  and  the  remainderman,  174,  175. 

Admission  of  tenancy,  evidence  in  action  for  use  and  occupa- 
tion, 101;  of  the  year  of  the  tenancy,  how  far  conclusive 
in  ejectment  against  tenant  from  year  to  year,  222. 

Advance,  rent  payable  in,  may  be  distrained  for,  113. 

Adverse  interruption  in  the  exercise  of  right  of  common,  its 
effect,  340. 

Advowson,  lease  of,  2. 

Affirmative  breach,  in  covenant,  general  traverse  of,  266  ; 
evidence,  ~i>7. 

Aftermath,  in  the  letting  of,  no  implied  warranty,  279. 

Agent,  in  what  cases,  and  how,  he  may  execute  a  lease,  13  ; 
notice  to  quit  by,  93,  or  to  94;  distress  by,  126  ;  notice 
or  demand  of  possession  by,  to  tenant  holding  over,  211, 
213  ;  but  he  cannot  maintain  use  and  occupation  in  his 
own  name,  157. 

Agreement,  60  :  what,  60,  not  being  by  deed,  60,  or  not  using 
words  of  present  demise,  60,  23  ;  its  effect,  and  the  dis- 
tinction in  this  respect  between  it  and  a  lease,  61;  stamp, 
62  ;  form  of  an  agreement  for  a  lease  of  a  house,  68; 
for  a  lease  of  a  farm.  <„-,.  in  what  cases  tenant  will  be 
deemed  to  hold  under  the  terms  of,  71,  110,  193,  194  ;  in 
what  cases  an  agreement  shall  be  deemed  a  surrender  in 
law,  88  ;  of  what  it  is  evidence  in  use  and  occupation,  162. 
Landlord's  remedy  upon  it,  191;  tenant's  remedy  upon  it, 
ejectment  for  breach  of,  in  what  cases,  198.  Agree- 
ment how  proved,  161. 

Agreement,  in  what  cases  implied,  on  the  part  of  the  landlord, 
71,  266,  267,  271,  278,  279,  114,  or  on  the  part  of  the 
tenant,  68,  71,  193—198. 

Agreement  as  to  emblements,  329  ;  as  to  fixtures,  355.  357, 
364. 

Agricultural  fixtures,  right  to  them,  358. 

Aiding  tenants  in  the  fraudulent  removal  of  their  goods,  to 
avoid  a  distress,  penalty,  1  :»'.»  -.  ri.clnmt,,,,,  tor  the  penalty, 
14O,  evidence,  141.  Summary  proceedings  before  a  magis- 
trate for  the  name  offence,  146;  ordrr,  146. 

Alienation  by  husband,  seisedjure  uxori*,  in  what  cases  pro- 
hibited, 6. 

Alienation,  forfeiture  by,  100. 

Allowing  tenant  to  be  distrained  upon  by  the  head-landlord, 
action  for,  991;  declaration,  322;  general  Issue  and 


Altering  a  house,  in  what  cases  waste,  901 
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Animals/era  natures,  replevin  will  not  lie  for,  unless  reclaimed, 
282. 

Annuities,  apportionment  of,  175. 

Anvil  in  a  smith's  shop,  cannot  be  distrained,  302. 

Appeal  against  a  justice's  order  for  possession,  foy  non-pay- 
ment of  rent,  174. 

Appearance  by  landlord  in  ejectment,  234. 

Appearance  in  replevin,  in  the  county  court,  284;  in  the 
court  above,  285. 

Apple  trees,  cutting  down,  waste,  204. 

Application  to  the  court  against  a  sheriff,  for  not  paying  rent 
under  an  execution,  250. 

Application  to  justices,  for  an  order  to  give  landlord  posses- 
sion, for  non-payment  of  rent,  171;  or  after  tenancy 
determined,  229. 

Apportionment  of  rent,  174:  between  the  executor  of  the 
lessee  and  the  remainderman,  174;  between  two  or  more 
reversioners,  176;  between  lessee  and  reversioner,  177, 165-. 

Appraisement  of  distress,  133:  in  what  cases,  133,  181,  132; 
when,  133;  how,  135;  appraiser's  oath,  135,  memo- 
randum thereof  on  the  inventory,  135 ;  form  of  the 
appraisement,  136,  stamp,  136. 

Appraisement,  action  for  selling  distress  without,  31 1 ;  decla- 
ration, 31 1;  general  issue  and  evidence,  312;  verdict,  312. 

Approvement  of  common,  by  the  lord,  in  what  cases,  343. 

Appurtenant,  common,  how  claimed,  339,  340. 

Arable  land,  converting  it  to  wood  land,  waste,  202 ;  or  con- 
verting wood  land  to  arable,  202,  or  meadow  to  arable, 
202,  or  pasture  to  arable,  210. 

Arbitrator,  replevin  suit  referred  to,  no  plea  to  action  on  re- 
plevin bond,  263,  though  probably  matter  of  application 
to  the  court,  263. 

Archbishop,  lease  by,  7. 

Arrear,  riens  in,  plea  ofr  in  debt  for  rent,.  151;  not  in  cove1- 
nantr  154. 

Arrears  of  rent,  jury  to  inquire  of,  in  replevin,  287  :  verdict 
for,  287. 

Ash  trees,  where  deemed  timber,  whereon  waste  may  be  com- 
mitted, 203. 

Assign,  covenant  not  to,  38;  form  of  it,  47,  58,  18;  not  an 
usual  covenant,  41:  does  not  extend  to  assignments  by 
act  of  law,  108,  38.  Forfeiture  for  breach  of  it,  107 ; 
evidence  in  ejectment  for,  191 ;  equity  will  not  relieve 
against  it,  320.  Licence  to  assign,  its  effect,  103. 

Assignees  of  bankrupt,  their  right  to  fixtures,  361  ;  in  what 
cases  they  may  be  sued  in  an  action  for  use  and  occupar- 
tion,  158. 

Assignee  of  the  reversion,  73 :  debt  or  covenant  by,  73,  149, 
182,  185;  declaration  in  covenant,  182,  183,  186,  188, 
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venue,  149,  183;  covenant  against,  185,  266,  venue,  186; 
action  for  use  and  occupation  by,  156,  evidence  in,  162, 
166 ;  ejectment  by,  evidence,  221  ;  action  for  fixtures  by, 
363.  Notice  to  quit  by,  93  ;  entry  by,  for  a  forfeiture, 
102;  distraining  for  rent  by,  115.  In  action  by,  the 
tenant  may  traverse  or  dispute  bis  derivative  title,  165, 
184,  223,  but  not  the  title  of  the  original  lessor,  223. 

Assignee  of  term,  74  :  covenant  by,  74,  declaration,  266,  venue, 
149,  183;  covenant  by,  for  breach  of  covenant  for  title 
or  quiet  enjoyment,  267,  271;  action  by,  for  fixtures, 
362.  Debt  or  covenant  against,  74,  178,  182,  185;  but 
not  for  breaches  committed  after  his  assignment  to 
another,  74, 185;  covenant  against,  for  not  repairing,  &c., 
178  ;  declaration,  185,  188,  189,  venue,  186 ;  plea,  de- 
fendant not  assignee,  187,  evidence,  187.  Action  against, 
for  use  and  occupation,  158,  by  lessor,  158,  assignor,  157  ; 
case  for  waste,  against,  206 ;  cannot  be  sued  for  removing 
bin  goods  to  avoid  a  distress,  141,  143 ;  cannot  be  dis- 
trained upon,  for  rent  reserved  by  the  assignment,  in 
what  cases,  114. 

Assignee  of  the  term,  notice  to  quit  given  to,  93  ;  rent  ap- 
portioned, in  what  cases,  upon  his  eviction,  155 ;  sur- 
render by,  83 ;  tender  of  rent  by,  when  not  pleadable, 
154 ;  acceptance  of,  as  tenant,  by  lessor,  no  defence  in 
covenant  against  lessee,  154,  but  otherwise  in  debt,  154. 

Assignment,  72 :  what,  72,  2,  10,  188  ;  must  be  by  deed,  2; 
in  what  cases  by  act  of  law,  38.  Assignment  of  reversion, 
by  lessor,  182,  73 ;  of  term,  by  lessee,  74,  73  ;form  of  it, 
76 ;  its  effect  in  determining  an  estate  at  will.  •-.'-'<  >. 

Assignment  of  replevin  bond,  in  what  cases,  257,  241  ;  when, 
form  of  it,  258 ;  dcclnration   against    sheriff  for 
refusing  it,  243  ;  evidence,  -'  rj. 

of  terra,  ;>/«z  of,  152,  167,  186. 
tenant  to  remove  his  goods,  to  avoid  a  distress  for 
rent,  penalty,  139;  declaration  for  it,  144,  and  general 
istue  and  evidence,  144  ;  order  of  justices  for  it,  147. 

Assumpsit,  by  landlord  against   tenant,  for   breach  of 

tract  not  under  seal,  I'd .  <  \;.n  .*,  191,  or  implied,  15)3, 
194,  196,  197,  1UH.  :;_>_>  ;  ,1,,-laration  for  not  managing  a 
farm  according  to  the  custom  of  the  country,  195,  evidence, 
196  ;  drclnrnti  m  for  not  u*ing  premise*  in  a  tenant-like 
manner,  197,  evidence,  197  ;  declaration  t»r  not  repairing, 
196,  evidence,  198.  Awumpftit  for  n 
166 ;  declaration,  169  ;  general  w*uc,  169  ;  evidence  for 
plaintiff,  169,  evidence  for  defendant,  163  ;  special  plead- 
ings, 167. 

by  tenant  against  landlord,  for  breach  of  contract 
not  under  teal,  278 ;  declaration,  279. 
r  3 
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Assumpsit,  for  fixtures  sold,  363. 

Attachment,  not  granted  against  a  sheriff,  for  not  taking  a  re- 
plevin bond,  241. 
Attornment,  80  :  what,  and  in  what  cases,  80,  81;  in  what  cases 

formerly,    115;    to  strangers,  80;    its  effect,   81,  165, 

223. 
Auctioneer,  goods  sent  to,  for  sale,  cannot  be  distrained  for 

rent,  122,  302. 
Auter  vie,  tenant  pour,  his  lease  for  years,  its  effect,  10 ;  action 

for  double  value  against  him,  211 ;  his  right  to  emble- 

ments,  325. 
Authority  from  landlord  to  take  game  on  lands  in  occupation 

of  tenant,  in  what  cases,  332. 
Authority  to  receive  rent  will  authorize  the  party  to  demand 

possession  from   tenant   holding  over,  213,  but   not   to 

distrain,  126. 
Avoiding  a  distress  for  rent,  removing  goods  for  the  purpose 

of,  action  for,  139 ;  declaration,  140 ;  general  issue,  141  ; 

evidence  for  plaintiff,  141,  for  defendant,  143.     Aiding  or 

assisting  in  doing  so,  139  ;  declaration,  144 ;  general  issue 

and  evidence  144.     Summary  proceedings   for  the  like 

offence,  146,  order,  146. 
Avowant  in  replevin  may  take  assignment  of  replevin  bond, 

and  sue  upon  it,  241,  258. 
Avowry  in  replevin,   286 :  notice  to  avow,  286 ;  when  and 

how  pleaded,  286. 
Avowry,  suggestion  in  the  nature  of,  where  plaintiff  in  replevin 

is  non-prossed,  287. 
Away-going  crop,  343.    See  "  'Way-going  Crop.1' 


B. 

Bail,  in  ejectment  by  landlord  against  tenant,  225. 

Bailiff,  distress  levied  by,  126 ;  assignment  of  replevin  bond  to, 
258. 

Bank  of  a  fish  pond,  lake,  &c.,  throwing  down,  waste,  205. 

Bankruptcy  of  landlord,  when  a  good  defence  in  ejectment  by 
him,  223. 

Bankruptcy  of  tenant,  forfeiture  of  term  by,  in  what  cases,  110; 
in  what  cases  not,  108 ;  proviso  for  re-entry  in  case  of, 
88,  form  of  it,  58 ;  in  what  cases  landlord  otherwise  en- 
titled to  possession,  172;  action  for  use  and  occupation 
after,  158  ;  in  what  cases  pleadable  in  such  action,  167  ; 
pleadable  in  action  against  sheriff,  for  not  paying  rent 
under  an  execution,  254.  Right  of  his  assignees  to  fix- 
tures, 361,  350. 

Barn,  when  removable  by  tenant,  if  not  fixed  to  the  freehold, 
358,  359. 
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Barn,  covenant  that  tenant  shall  have  the  use  of,  to  thresh  his 
'way-going  crop,  57. 

Baron  and  feme,  lease  by,  how  executed,  5 ;  for  what  term, 
&c.,  4  ;  who  may  distrain  for  the  rent,  116. 

Baron  and  feme,  replevin  by,  282. 

Baron  and  feme,  right  to  emblements,  in  case  of  death,  327, 
328. 

Beasts  of  the  plough,  not  to  be  distrained  for  rent,  if  there  be 
other  distress,  122;  action  for  distraining  them,  300, 
declaration,  301,  general  issue  and  evidence,  301. 

Beech  trees,  when  deemed  timber,  of  which  waste  may  be 
committed,  203. 

Beer-engine,  in  a  public-house,  cannot  be  distrained  for  rent, 
302. 

Bells,  when  deemed  tenant's  fixtures,  350. 

Bill  in  equity,  for  relief  in  case  of  forfeiture  for  non-payment 
of  rent,  318,  170  ;  in  other  cases  of  forfeiture,  319,  320. 

Bill  in  equity,  for  an  injunction  to  stay  waste,  209. 

Bishop,  lease  by,  7  ;  for  what  term,  &c.,  7. 

Bishop,  cannot  sue  for  waste  committed  in  the  time  of  his 
predecessor,  206. 

Bond,  in  replevin,  in  what  cases,  255  j  how  taken,  &c.,  284  ; 
form  of  it,  2.">(»;  when,  how,  and  to  whom  assigned,  257, 
and  form  of  the  assignment,  258 ;  action  upon  it  255, 
declaration,  258,  general  issue,  262,  general  traverses,  262, 
special  pleadings,  262,  verdict,  264,  staying  proceedings, 
264.  Action  against  the  sheriff  for  not  taking  ii 
declaration,  241 ;  general  issue,  242,  and  evidence,  242  ; 
general  traverses,  243.  Action  against  the  sheriff  for 
taking  insufficient  sureties  in  the  bond,  243,  declaration, 
i,  general  issue  and  evidence,  246,  damages,  247. 

Boundaries  of  demised  premises,  covenant  by  tenant  not  to 
alU-i 

Box,  border  of,  not  removable  by  tenant,  354. 

Breach,  affirmative,  in  covenant,  traverse  of,  266;  evidence. 
•07. 

Breach  of  agreement,  in  what  cases  ejectment  lies  for,  as  for  a 

forf.-itmc,  I'.IH,  199. 

Breach  of  condition  of  replevin  bond,  how  alleged  in  declara- 
tion, 261  ;  how  traversed,  268. 

Breach  of  contract,  landlord's  remedies  against  tenant  for, 
for  breach  of  contract  not  under  seal,  101,  express, 
r.M.  or  implied,  198,194,196,  declaration,  19- 
106,  evidence  under  the  general  issue,  196, 197, 108. 

Breach  of  contract  not  under  seal,  tenant's  remedies  against 
landlord 

Dreich  of  covenant  by  non-payment  of  rent,  164,  and  how 
stated,  164 ;  by  not  repairing,  Sec.,  178,  and  bow  stated, 
178 ;  of  a  covenant  not  to  underlet,  107.  Action  for, 
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178,  182, 185, 188,  declaration,ns,  182,  )85, 189,  plea, 

179,  184,  186,  evidence,  179  ;  special  pleas,  182, 
Breach  of  covenant,  entry  of  landlord  for,  101 ;  how,  in  the 

case  of  a  continuing  breach,  104 ;  in  what  cases  relieved 
against  in  equity,  170,  318. 

Breach  of  covenant,  ejectment  for  a  forfeiture  by,  189  :  evi- 
dence in  ejectment  for  not  repairing,  189,  for  waste,  190, 
for  not  insuring,  190,  for  assigning  or  under- letting,  191. 

Breach,  negative  in  covenant,  traverse  of,  266;  evidence,  267. 

Breach  of  covenant,  tenants  remedy  for,  265 :  declaration, 
266  ;  Plea,  non  estfactum,  266,  and  evidence,  266  ;  tra- 
verse of  a  negative  breach,  266,  and  evidence,  267 ;  tra- 
verse of  an  affirmative  breach,  266,  and  evidence,  267. 
Action  for  breach  of  covenant  for  title,  267,  in  what  cases, 
267,  implied,  267,  or  express,  268;  declaration,  269; 
pleadings  and  evidence,  271.  Action  for  breach  of  cove- 
nant for  quiet  enjoyment,  271,  implied,  271,  or  express, 
272;  what  a  breach,  274,275,  and  how  assigned,  277, 
278 ;  declaration,  276. 

Breaking  open  outer  door,  when  allowable  in  the  case  of 
tenant  holding  over,  218,  317  ;  not  allowed,  in  making  a 
distress,  125,  unless  where  the  goods  have  been  fraudu- 
lently removed,  126,  139;  but  the  inner  door  may  be 
broken,  125. 

Breaking  the  pound,  not  allowable  in  any  case,  148  ;  penalty 
for  it,  148;  how  punishable  criminally,  148. 

Brewer's  casks,  sent  to  a  public-house,  with  beer,  may  be  dis- 
trained for  rent,  123. 

Brick-earth,  covenant  against  digging  for,  54;  digging  for  it, 
when  waste,  203. 

Broker,  distraining,  must  not  be  one  of  the  appraisers,  137. 

Buildings,  covenant  for  erecting,  ejectment,  as  for  a  forfeiture, 
for  breach  of,  110. 

Buildings  erected  for  purposes  of  trade,  when  removable  by 
tenant,  356 ;  when  not,  357  ;  when  erected  on  a  farm, 
not  removable,  358;  cannot  be  deemed  tenant's  fixtures, 
354 ;  when  on  blocks,  rollers  or  pattens,  or  otherwise  not 
fixed,  removable,  355,  356. 

Burning  of  demised  premises,  no  defence  to  debt  for  rent,  153, 
154;  nor  shall  there  beany  apportionment  or  abatement  of 
rent  on  that  account,  177  ;  and  the  tenant  is  bound  to 
rebuild,  180.  Formerly  it  was  waste;  but  not  so  now, 
202.  But  that  the  premises  have  been  burnt,  is  a  defence 
in  action  for  use  and  occupation,  where  there  has  been 
no  demise,  165. 

Butcher,  bullock  brought  to  him,  to  be  slaughtered,  cannot  be 
distrained  for  rent,  122,  303. 
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Cancelling  a  lease,  not  deemed  a  surrender  of  the  term,  88. 

Capias  ad  satisfaciendum,  in  replevin,  288. 

Capias  utlagatum,  special,  landlord  entitled  to  his  rent  under, 
as  under  a  fi.  fa.,  248. 

Carrier,  goods  given  to,  to  carry,  cannot  be  distrained  for  rent, 
303. 

Carriage  standing  at  livery,  may  be  distrained  for  rent,  123y 
303. 

Carrots  growing,  go  to  heir,  not  to  the  executor,  329. 

Cart-bote,  covenant  for,  57. 

Case,  action  on  the,  by  tenant,  for  distraining  after  tender, 
304;  for  refusing  to  restore  distress  after  tender,  304, 
declaration,  305,  general  issue  and  evidence,  306 ;  for 
remaining  an  unreasonable  time  on  the  premises,  after 
distraining,  307,  308,  declaration,  308,  general  issue  and 
evidence,  308  ;  for  allowing  tenant  to  be  distrained  upon 
by  head-landlord,  321,  declaration,  322,  general  issue  and 
evidence,  323 ;  for  surcharge  of  common,  333,  342,  decla- 
ration, 334,  general  issue  and  evidence,  335,  traverse* 
and  evidence,  33G— 341,  special  pleadings,  341 :— Against 
tenant,  for  breach  of  custom  of  the  country,  193;  for  re- 
moving fixtures,  3G2;  for  pound  breach,  148  ;  for  waste, 
205.  Pleadings  in  ca^,  2VJ. 

Cask*  sent  from  a  brewer  to  a  publican,  may  be  distrained  for 
rent,  !•.':». 

Cathedral  church,  chancellor  of,  lease  by,  for  what  term,  &c., 
7 ;  corn  rents  reserved,  8,  9. 

Cattle  on  common  may  be  distrained  for  rent,  121. 

Cattle  distrained  for  rent,  where  to  be  impounded,  130;  who 
to  feed  them,  i:il. 

Cattle,  levant  and  couchant,  what,  and  how  proved,  339 ;  the 
commoner  must  have  a  general  or  special  property  in 
them,  340. 

Certainty  required  in  a  lease,  as  to  the  term,  27 ;  as  to  the 
rent,  and  when  payable,  32. 

Certificate  of  bankrupt,  plea  of,  in  action  for  use  and  occupa- 
tion, 107. 

Cestoi  que  trust,  cannot  maintain  action  for  use  and  occupa- 
tion, 167. 

Chancellor  of  cathedral  church,  lease  by,  7  ;  for  what  term, 
itc.,  7  ;  corn  rent  to  be  reserved,  8,  9. 

Chapel,  minister  of,  in  what  cases  tenant  at  will  only,  219. 

Charges  of  the  taking,  appraisement  and  sale  of  a  distress,  to 
be  levied,  194,  190 ;  account  thereof  to  be  left  with  the 
37  .  ui.at  . -Marges,  where  the  rant  does  not 
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exceed  £20,  137,  penalty  for  taking  more,  137,  order 
thereon,  137  ;  remedy  for  excessive  charges,  where  the 
rent  exceeds  that  amount,  315,  316. 

Chattels  real,  ouster  from,  what,  233  ;  remedy  for,  by  eject- 
ment or  trespass,  233. 

Chimney-pieces,  in  what  cases  removable  by  tenant,  352,  201. 

Churchwardens  and  overseers  of  the  poor,  leases  by,  12. 

Clandestine  removal  of  goods,  to  avoid  a  distress  for  rent,  139 ; 
when  and  where  they  may  be  seized,  139,  121 ;  doors 
may  be  broken  open  to  do  so,  139,  126.  Penalty 
on  tenants  and  persons  assisting,  139  ;  declaration  against 
the  tenant  for  the  penalty,  140,  generalissue,  141,  evi- 
dence for  plaintiff,  141,  evidence  for  defendant,  143 ;  de- 
claration against  persons  assisting,  144,  generalissue  and 
evidence,  144 ;  summary  proceedings  for  the  like  offence, 
146,  order,  146,  appeal,  147. 

Clay,  digging  for,  in  what  cases  waste,  203. 

Clergymen,  leases  by,  6,  7  ;  what  quantity  of  land  they  may 
rent,  15. 

Clothes,  if  in  actual  use,  not  distrainable,  122,  303  •  remedy 
for  distraining  them,  303. 

Clover,  covenant  that  landlord  may  sow,  in  the  last  year  of  the 
tenancy,  56 ;  if  sown  by  tenant,  how  far  emblements,  324. 

Cocks  or  sheaves  of  corn,  distrained  for  rent,  where  they  may 
be  sold,  136. 

Cognizance  in  replevin,  person  making,  in  what  cases 
he  may  take  assignment  of,  and  sue  upon,  the  replevin 
bond, 241. 

Co-heirs  in  gavelkind,  how  to  avow  and  make  cognizance  in 
replevin,  283. 

Collateral  covenants,  assignee  of  reversion  cannot  sue  upon,  74. 

Colleges,  leases  by,  for  what  term,  &c.,  6,  7  ;  corn  rents  to  be 
reserved,  8,  9. 

Colliery,  engines  for  working,  go  to  executor  of  tenant  for  life, 
not  to  the  remainderman,  360. 

Collusion  and  fraud,  when  pleadable  in  action  on  replevin 
bond,  263. 

Collusive  execution,  in  what  cases  the  landlord  may  distrain 
after,  124. 

Commencement  of  replevin  suit,  when  and  where,  256. 

Commencement  of  a  term,  in  a  lease,  25. 

Committee  of  lunatic,  leases  by,  6. 

Common,  cattle  on,  may  be  distrained  for  rent,  121. 

Common,  disturbance  of,  remedy  for,  333  :  the  tenant's  re- 
medy against  a  commoner  or  stranger,  333 ;  as  to  com- 
mon of  pasture, — trespass  by  a  stranger,  333  ;  surcharge 
by  a  commoner,  333  ;  as  to  common  of  piscary,  turbary, 
estovers,  &c.,  333 ;  as  to  sole  and  several  pasture,  333  ; 
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declaration,  334,  and  what  it  must  state,  334,  335  ;  ge- 
neral L«sut,  335,  and  evidence  under  it,  335,  336 ;  tra- 
verse, plaintiff  not  possessed,  &c.,  330,  and  evidence,  337. 
'  rse  of  the  right  of  common,  337  ;  evidence  for  the 
plaintiff,  337  ;  how  the  right  to  be  claimed,  337,  how 
proved,  338,  for  what  cattle,  339,  during  what  portion  of 
the  year,  340,  and  that  the  right  was  exercised  without 
interruption,  340.  Special  pleas,  341,  right  of  common 
in  the  defendant,  341,  licence  from  the  lord,  341,  statute 
of  limitations,  341. 

The  tenant's  remedy  against  the  lord  for  disturbance  of 
common,  342  :  by  action,  342  ;  by  abatement,  34*2. 

Common  of  estovers,  piscary,  turbary,  &c.,  disturbance  of, 
remedy,  333. 

Common,  in  closure  of,  by  the  lord,  remedy  for,  342. 

Common,  right  of,  how  formerly  claimed,  337  ;  how  now,  337. 
How  and  in  what  cases  pleaded,  341  ;  how  traversed,  and 
form,  337  ;  how  proved,  337,  338—341. 

Common,  title  to,  not  set  out  in  declaration  for  disturbance 
of  common,  335 ;  and  thu  disturbance  may  be  stated  ge- 
nerally as  against  a  commoner  or  stranger,  but  the  par- 
ticular disturbance  must  be  set  out  in  an  action  «gfa*** 
the  lord,  335. 

Common,  tenants  in,  avowry  and  cognizance  by,  283  ;  oo\.  - 
nant  by,  18:2;  distress  by,  116;  action  by,  for  double 
value  for  holding  over,  212;  ejectment  by,  224;  lease 
by,  11.  Notice  to  quit  served  upon,  94;  payment  of 
rent  to,  117. 

Commonable  cattle,  cattle  for  which  common  is  claimed,  must 
be  proved  to  be,  339. 

Complaint  to  justices,  to  obtain  an  order  for  possession,  after 
tenancy  determined,  227  ;  form  of  it,  230. 

Compositions  for  tithes,  apportionment  of,  on  death  of  party 
entitled,  175. 

Concealment  of  good*  to  avoid  a  distress  for  rent,  penalty, 
139  ;  bow  proved,  145  ;  how  jinni-lii-il  summarih 

Concetti,  what  covenant  implied  from.  u. 

Condemnation  ofdUtrew,  ]; 

Condition,  SILT*  .'incut  to  j.;iy  n-nt  upon.  :nnl  condition  n«.t 
|M-rfo;-in.<l.  uhcn  ],l<-;id;ilil<-  in  ICtion  t'-r  DM  ami  occupa- 
tion, n*. 

Condition,  lease  upon,  if  condition  broken,  IOMOT  may  inter, 
101,29;  right  to  emblemenU  in  such  a  caae,  32«. 

Condition  of  replevin  bond,  350, 257. 

Conditional  notice  to  quit,  how  complied  with,  97. 

Coney-borrowi,  on  common,  commoner  cannot  fill  up,  342 ; 
nor  can  he  kill  the  coney*, 

Confirmation  of  a  bate,  by  heir  after  tenancy  in  dower  or  by 
thecurteiy,  10;  by  infant,  3  ;  by  imue  in  tail,  9  ;  byre- 
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mainderman,  after  tenancy  for  life,  9, 14 ;  by  reversioner, 

after  tenancy  in  dower  or  by  the  curtesy,  10 ;  by  tenants 

in  common,  11 ,  by  wife,  5 ;  and  her  heirs,  6. 
Consent  of  tenant  to  distrainor  remaining  more  than  five  days, 

134;/ormofit,  134. 

Conservatory,  when  not  tenant's  fixtures,  354. 
Constable  to  be  present,  when  doors  broken,  to  take  a  distress 

fraudulently  removed,  126,  139. 

Constable  to  swear  appraiser,  upon  a  distress,  134,  135. 
Construction  of  covenant  to  insure,  106. 
Construction,  strict,  of  proviso  for  re-entry,  101. 
Continuance  of  term  in  a  lease,  what  certainty  required  as  to, 

27. 

Continuing  breach,  not  waived  by  neglecting  to  sue,  104. 
Contract,  see  "  Covenant,"  "  Assumpsit." 
Contract,  as  to  fixtures,  between  landlord  and  tenant,  effect  of 

it,  355,  357. 
Contract,  privity  of,  between  assignee  of  reversion  and  lessee, 

183. 
Contract  for  sale,  possession  under,  creates  only  a  tenancy  at 

will,  70. 
Contracts,  not  under  seal,  landlord's  remedy  against  his  tenant 

upon,  191.     Express  contracts,  191.     Implied  contracts, 

68,  193;  as  to  the  existence  of  a  tenancy,  68,  91, 112, 

113,  215;  as  to  the  terms  of  a  tenancy,  193,  110,  69 ;  as 
to  the  payment  of  rent,  193 ;  as  to  managing  a  farm  ac- 
cording to  the  custom  of  the  country,  &c.,  195,  72,  decla- 
ration, 195,  evidence  under  the  general  issue,  196 ;  as  to 
using  the  premises  in  a  tenant-like  manner,  197,  decla- 
ration, 197,  evidence  under  the  general  issue,  &c.,  197; 
as  to  repairs,  198,  declaration,  198,  evidence,  198;  in 
other  cases,  198. 

Tenant's  remedy  against  his  landlord,  on   contracts 
not  under  seal,  278  ;  declaration,  279. 
Contracts  implied  in  other  cases,  on  the  part  of  the  landlord, 

114,  165,278,279,  292. 
Conuzance,  see  "  Cognizance." 

Co-parceners,  distress  by,  116;  lease  by,  11.  See  "Parceners." 
Coppers,  set,  not  distrainable  for  rent,  122. 
Copyhold,  lease  of,  11;  when  to  commence,  27. 
Copyholder  cannot  claim  by  prescription,  but  by  custom,  337  ; 

when  not  entitled  to  emblements,  328. 
Corn,  crops  of,  right  of  outgoing  tenant  to,  343 ;  his  right  to 

corn  severed,  345. 

Corn  rents,  when  to  be  reserved,  8,  9. 
Corn  in  a  mill  to  be  ground,  not  distrainable,  122,  303. 
Corn,  growing,  may  be  distrained  for  rent,  123,  harvested 

and  sold,  132;   to  be  delivered  up,  if  rent  be  paid  or 

tendered,  305. 
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Com  in  sheaves  or  stacks,  &c.,  may  be  distrained  for  rent, 
1  .:> ;  how  impounded,  132,  and  where  sold,  1:M>. 

Corporations,  leases  by,  3,  6  ;  notice  to  quit  by,  03,  or  to,  96 ; 
action  for  use  and  occupation  by,  157  ;  or  against,  158. 

Costs  of  lease,  how  to  be  allowed  under  the  new  form,  16. 

Costs  of  distress,  appraisement  and  sale,  may  be  levied,  134, 
l:5»i;  \vh.it  «-<»ts,  where  the  rent  does  not  exceed  £-0, 
p.  137,  and  penalty  for  charging  more,  137,  order,  138  ; 
remedy  for  excessive  charges,  where  the  rent  exceeds  that 
sum,  315,  316. 

Costs,  double,  in  action  by  tenant  against  landlord,  for  wrong- 
fully obtaining  possession,  under  justices'  warrant,  231 ; 
in  replevin,  288. 

Costs,  in  replevin,  288 ;  in  action  against  persons  trespassing 
in  pursuit  of  game,  331. 

County  court,  proceedings  in,  in  replevin,  283. 

County,  distress  not  to  be  driven  out  of,  307. 

Country,  custom  of,  management  of  a  farm  according  to, 
I'J.'i  ;  title  to  emblements  by,  330;  right  to  crops  by 
outgoing  tenant,  by,  343;  right  to  straw,  manure,  &c., 
by  outgoing  tenant,  by,  345.  See  "  Custom  of  the 
Country." 

Coursing,  covenant  by  tenant,  to  allow  landlord  to  sue  per- 
sons, 55 ;  and  to  prevent  persons  from,  56. 

Court,  paying  money  into,  in  replevin,  286. 

Court  of  equity,  sequestration  from,  landlord  entitled  to  his 
rent  under,  -J4X. 

Court  of  equity,  relief  by,  in  case  of  forfeiture,  318,  170. 

Covenant,  action  of,  by  landlord,  for  non-payment  of  rent, 
154 :  against  lessee,  154,  against  assignee  of  the  term, 
)  .VI  ;  declaration,  154  ;  plea  of  payment,  &c.,  154;  evic- 
tion, 155  ;  term  assigned,  no  plea,  153. 

Covenant,  action  of,  by  landlord,  in  other  cases,  174  : 

1.  Action  of  covenant  by  the  lessor  against  the  lessees 
for  not  repairing,  178:  declaration,  178  ;  plea,  traverte 
of  the  premite*  being  out  of  repair,  179,  evidence,  179; 
special  pleas,  1 

i  of  covenant  in  other  cases,  182. 

3.  Action  of  covenant  by  tho  atrigntt  of  the  lessor 
against  the  lessee,  182:  in  what  cases,  1H2;  declaration* 
182,  and  what  it  must  state,  183 ;  venue,  183.     Pleas, 
Ate.,  184. 

4.  Action  of  covenant  by  the  lessor  against  the  as- 
BBBM6  of  lessee,  185 :  In  what  cases,  185;  declaration, 
186;  pleas,  fee.,  186;  plea,  defendant  not  Offffensv,  187, 
and  evidence,  187. 

:..  Declaration  by  the  assignee  of  the  reversion  against 
the  assignee  of  the  term,   188 :  in  what  cases,   188 ; 
188. 
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6.  Declaration  by  the  assignee  of  the  term  against  the 
assignee  of  the  reversion.  189:  in  what  case,  189:  venue, 
189. 

Covenant,  action  of,  by  tenant,  generally,  265  :  declaration 
by  lessee  against  lessor,  266 ;  plea,  non  est  factum, 
266;  general  traverse  of  a  negative  breach,  266;  general 
traverse  of  an  affirmative  breach,  266  ;  evidence,  266, 
267. 

Tenant's  remedy  against  his  landlord,  for  breach  of 
covenant  for  title,  267  :  in  what  cases,  267  ;  implied, 
covenant,  267  ;  express  covenant,  269 ;  declaration,  269, 
breach  how  stated,  270.  Pleadings  and  evidence,  271. 

Tenant's  remedy  against  his  landlord,  for  breach  of  a 
covenant  for  quiet  enjoyment,  271 :  implied  covenant, 
271,  322  ;  express  covenant,  272 ;  declaration,  276,  how 
title  of  the  party  evicting  to  be  stated,  277. 

Covenants,  implied^ — what  on  the  part  of  the  tenant,  42,  71, 
72;  what  on  the  part  of  the  landlord,  265,  267,  371,  71. 

Covenants,  what,  run  with  the  land,  so  as  to  bind  assignees, 
276,  73,  75 ;  remedy  thereon  against  assignees  of  the 
term,  10, 11,  74,  149  ;  by  the  assignee  of  the  term,  74 ; 
against  the  assignee  of  the  reversion,  74 ;  by  the  assignee 
of  the  reversion,  73, 149. 

Covenants,  forms  of,  in  the  new  form  of  lease,  17 — 19 :  in 
leases  at  common  law,  37,  to  pay  rent,  37,  to  repair,  37, 
not  to  commit  waste,  38,  not  to  assign  or  underlet,  &c., 

38,  not  to  carry  on  a  particular  trade,  &c.,  38,  to  insure, 

39,  as  to  the  management  of  farms,  39,  usual  covenants, 
41,  62,  implied  covenants,  42;  forms,  in  a  lease  of  a 
dwelling-house,  45,  &c. ;  forms,  in  a  lease  of  a  farm, 
51,  &c. 

Covenant,  proviso  for  re-entry,  for  breach  of,  101 ;  form  of  it, 
48,  58.  Entry,  102 ;  by  whom,  102;  waiver  of  the  right, 
103.  Right  of  entry  for  non-payment  of  rent,  105,  for 
not  repairing,  105,  for  waste,  106,  for  not  insuring,  106, 
for  assigning  or  under-letting,  107,  for  other  acts,  109. 

Covenant,  venue  in,  149. 

Covenant,  ejectment  for  a  forfeiture  by  breach  of,  189. 

Covenant,  as  to  outgoing  tenant  leaving  hay,  straw,  manure, 
&c.,  upon  the  premises,  345  ;  form  of  it,  55 ;  the  like,  as 
to  crops  growing,  343;  as  to  his  right  to  fixtures,  355, 
357. 

Covert,  pound,  impounding  cattle  or  goods  distrained  in,  130. 

Cow  and  calf,  replevin  of,  282. 

Crops  of  corn,  hops,  roots,  fruits,  &c.,  may  be  distrained  for 
rent,  123;  to  be  harvested  by  the  distrainor,  123,  132; 
where  to  be  impounded,  132,  and  sold,  136;  effect  of 
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tender  of  the  rent  before  they  are  cut,  cured,  and  gathered, 
l-J;i.  :.*ti.-,. 

Crops  and  other  farming  produce,  how  to  be  sold  under  an 
execution,  124  ;  and  if  landlord  be  paid  his  rent  out  of  it, 
he  cannot  afterwards  distrain  the  same  crop,  1-0. 

Crops  growing,  right  of  outgoing  tenant  to,  343  ;  how  con- 
trolled by  covenant  or  stipulation  in  demise,  345 ;  form* 
of  covenants  by  tenants  of  farms,  as  to  the  mode  of  crop- 
ping, 54,  and  as  to  the  right  of  taking  the  crops  at  the  end 
of  the  tenancy,  5(5. 

Curtesy ,  tenant  by  the,  his  leases,  10 ;  liable  to  be  sued  in  an 
action  for  waste,  -JO!!. 

Custom  of  good  husbandry  in  the  country,  implied  obligations 
of  tenants  to  manage  their  farms  according  to,  72, 195, 
how  proved,  197  ;  when  enforced  by  covenant,  &c.  39 ; 
when  and  how  controlled  by  covenant,  &c.,  70;  action 
upon  the  implied  promise,  &:c.,  103;  declaration,  !!'•>. 

Custom  of  the  country,  as  to  emblements,  380  ;  as  to  rights 

and  liabilities  of  outgoing  tenants,  343;  as  to  'way •going 

crops,  343,  and  as  to  hay,  straw,  manure,  &c.,  345 ;  as  to 

drainage,  345 ;  and  how  controlled  by  express  covenant  or 

;>ulation  between  the  parties,  344,  345. 

Custom,  as  to  notice  to  quit,  how  to  be  observed,  91 ;  as  to 
tenant's  fixtures,  between  incoming  and  outgoing  tenant, 
how  it  originated,  :*."»:{. 

Custom,  copyholder  must  claim  by,  :J37. 

Cutting  down  timber  trees,  waste,  203;  injunction  in  equity 
against  it,  209. 

Cutting  down  trees  upon  a  common  by  a  copyholder,  not  al- 
lowed, 342. 


D. 

Damage,  how  proved,  in  covenant  for  not  repairing,  180,  161 ; 
in  action  against  sheriff  for  not  taking  a  replevin  bond, 
843 ;  in  action  against  sheriff,  for  not  paying  rent  under 
an  execution,  253. 

Damages,  in  action  on  covenant  for  t:- 

excessive  distress,  300;  in  action  for  distraining  goods 
not  distrainable,  303  ;  in  action  for  selling  a  distrew  be- 
fore apprabem.  .gainst  sh«  r 
taking  insufficient  sureties  in  ropier  a  action 
against  sheriff  for  not  paving  rent  under  an  execution, 
866;  in  writ  of  watte,  199,  800,  and  in  case  in  UM  nature 
of  waste,  800. 

Damage,  foaaant,  distress,  of  cattle  on  common,  for  surcharge 
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or  other  disturbance,  333 ;  of  landlord's  cattle,  where  he 

enters,  having  a  right  of  entry,  317. 
Day,  a  distress  must  be  made  in  the  day  time,  126. 
Dead  stock,  right  of  tenant  to,  at  the  end  of  his  tenancy. 

345. 

Dean  and  chapter,  lease  by,  7,  8. 
Death  of  a  beast  distrained  for  rent,  landlord  may  distrain 

again,  291. 

Death  of  tenant,  proviso,  that  a  term  shall  cease  upon,  58. 
Death  of  either  party,  a  determination  of  a  tenancy  at  will,  83, 

220. 
Debt  for  double  value,  for  holding  over,  211 ;  by  whom,  212 ; 

against  whom,  212  ;  demand  of  possession,  212;  form  of 

it,  213;  declaration,  214;  general  issue  and  evidence, 

214,  evidence  for  the  defendant,  215. 
Debt  for  fixtures,  363. 
Debt,  for  rent,  149  ;  by  whom,  149,  against  whom,  149,  150; 

declaration,  149 ;  venue,  149.     General  issue,  and  evi- 
dence under  it,  150.     Plea,  riensin  arrear,  151,  154; 

evidence,  151.     Plea,  eviction,  and  evidence,  152.    Plea, 

term  assigned,  152.     Other  pleas,  153. 
Debt   for  rent,  by   assignee   of  reversion,   73,  149;  against 

assignee  of  term,  74;  formerly  did  not  lie  against  tenant 

for  life,  but  now  otherwise,  150. 
Debt,  for  treble  rent  against  tenant,  for  not  giving  notice  of 

declaration  in  ejectment  to  his  landlord,  234. 
Debt,  for  use  and  occupation,  155;  declaration,  159. 
Declaration  in  replevin  in  the  court  above,  285. 
Deed,  leases,  assignments,  and  surrenders,  after  1st  Oct.,  1845, 

must  be  by,  2,  59,  75,  85,  lease  of  incorporeal  heredita- 
ments must  always  have  been  by,  2. 
Deeds,  cannot  be  taken  as  a  distress  for  rent,  282. 
Default,  judgment  by,    in    replevin,  286:    writ  of  inquiry 

thereon,  287. 

Defence  of  ejectment,  by  landlord,  in  what  cases,  234. 
Demand  of  possession,  before  action  for  double  value,  212, 

211;/orra  of  it,  213;    not  necessary  before  ejectment 

against  tenant  at  sufferance,  220,  or  tenant  for  years, 

where  term  has  expired,  220,  unless  bail  be  required, 

225. 
Demand  of  rent,  subsequent  to  tender,  action  for  distraining, 

or  selling  distress,  after  tender,  without,  304. 
Demise,  words  of,  in  a  lease  at  common  law,  20 ;  there  must 

be  words  of  present  demise,  23. 
Demisi,  what  covenant  may  be  implied  from  this  word,  in  a 

lease,  42,  267,  271. 
Demise  by  parol,  59. 
Demise,  20 :  there  must  be,  to  enable  landlord  to  distrain  for 
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rent,  1  13,  express  or  implied,  114  ;  how  far  evidence  in 

an  action  for  use  and  occupation,  101. 
Demurrer  in  replevin,  judgment  upon,  286  ;  and  writ  of  in- 

quiry thereon,  287. 
Denial  of  landlord's  title,  not  by  tenant,  100,  153,  164,  184, 

18(>,  222  :  but  he  may  show  that  it  is  determined.  153 

Deposit  of  lease  as  security,  not  an  assignment,  within  cove- 
nant not  to  assign,  108. 

Deputy  for  taking  replevins,  proof  of  him  being  so,  263. 

De  retorno  habendo,  writ  of,  in  what  cases,  288. 

Derivative  title  of  plaintiff  as  assignee,  traversable  byilessor. 
184,  221,223. 

Desertion  of  premises,  when  a  determination  of  tenancy  at 
will,  83,  220  ;  summary  proceedings  for  the  rent  due,  171  . 

Detainer  of  distress,  after  tender,  action  for,  304. 

Determination  of  demise,  when,  30,  218  ;  of  lease  for  life,  82, 
of  lease  for  years,  82,  220,  by  notice,  U8  ;  of  tenancy 
from  year  to  year,  221  :  of  tenancy  at  will,  218,  219.  See 
"  Dissolution  of  Tenancy,"  Ejectment  upon,  218  ;  sum- 
mary proceedings  before  justices  to  obtain  possession, 
upon,  2.'  7  ;  riirht  to  fixtures,  upon,  350,  351. 

Determination  of  demise,  by  action  or  entry,  who  is  entitled 
to  em  Moments,  328  ;  if  by  tenant,  he  is  not  entitled  to 
emblem* 

Devise  of  emblementa,  in  what  cases,  329. 

Devi*:  of  a  term,  is  a  breach  of  a  covenant  not  to  assign,  10H. 

Devisee  for  life  or  years,  liable  for  waste,  200  ;  when  entitled 


Devisee  of  reversion,  may  sue  and  be  sued  as  assignee,  74  ; 

may  maintain  covenant  against  lessee  or  his  assignee, 
may  distrain  for  rent,  116;  may  determine  h-ax- 
are  by  notice,  as  lessor  might,  99  ;  may  be  allowed 

to  defend  ejectment,  I 
Disabling  statutes,  as  to  leases,  3. 
Disaffirming  landlord's  title  by  tenant,  when  a  cause  of  for- 

feiture, 100. 
Disclaimer,  or  disavowal  of  landlord's  title,  in  cases  of  notice 

to  quit,  not  necessary,  92;  when  merely  verbal,  not  a 

cause  of  forfeiture,  100. 
Disputing  landlord's  title  by  tenant,  not  allowed,  153,  164, 

184,  l  -.;,r  he  may  show  that  it  has  de- 


Disseisee,  when  entitled  to  emblemenU,  899. 
Dissenting  minister,  when  tenant  at  will  of  chapel,  910 
Dissolution  of  tenancy,  by  efflux  ion  of  time,  82;  by 
der,  83;  by  notice  to  quit,  91  ;  by  notice  to  deU 
lease  for  years,  96  ;  by  forfeiture,  100. 
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Distress  damage  feasant,  of  landlord's  cattle,  317. 

Distress  for  rent,  111;  in  what  cases,  111,  178,  where  there 
is  a  demise,  express  or  implied,  112,  of  corporeal  here- 
ditaments, 112,  at  a  specific  rent,  113,  payable  at  a  time 
certain,  113,  the  landlord  having  a  reversion,  113. 

By  whom,  114 ;  by  lessor,  114,  assignee  of  the  reversion, 

115,  mortgagee,  115,  tenant  by  elegit,  116,  executor,  &c., 

116,  husband,  116:  by  joint  tenants,  parceners,  tenants 
in  common,  116. 

Against  whom,  117. 

When,  117  ;  not  after  landlord  has  assigned  his 
interest,  118 ;  where,  120,  of  cattle  on  a  common,  121, 
of  goods  clandestinely  removed,  121,  139,  or  removed  in 
landlord's  presence,  121. 

Of  what  goods,  122  :  not  fixtures,  123,  301,  361,  or 
wearing  apparel,  if  in  use,  122,  or  perishable  goods,  122, 
not  of  goods  of  others  on  the  premises  for  the  purposes  of 
trade,  122,  302 ;  nor  goods  seized  under  an  execution, 
124,  247,  248.  But  implements  of  trade  may,  123,  302  ; 
so  may  growing  crops,  123,  or  corn  in  the  straw,  123, 
299. 

The  seizure,  125 :  how,  125,  304,  by  lessor  or  his 
agent,  126,  must  be  in  the  day  time,  126 ;  ivarrant  to 
distrain,  127  ;  inventory,  127,  128  ;  notice  of  distress, 
127,128.  Tender  of  rent,  129;  by  whom,  129;  when,  129. 
Impounding,  130,  in  pound  overt  or  covert,  130,  where, 
131,  132;  removal,  132,  where,  132.  Appraisement  and 
condemnation,  133,  when,  133,  how,  135,  appraiser's 
oath,  135,  form  of  the  appraisement,  136,  stamp,  136. 
Sale,  136,  how,  136,  and  where,  136.  Costs,  137,  and 
amount,  how  limited,  where  the  rent  does  not  exceed 
20Z.,  137.  Overplus  to  be  left  with  the  constable,  138. 

2.  Fraudulent  removal  of  goods,  to  avoid  a  distress, 
139 :  landlord's  remedy  by  distraining  the  goods,  139 ; 
and  action  for  double  value,  139,  140,  form  of  decla- 
ration, 140,  general  issue,  141,  evidence  for  plaintiff,  141, 
evidence  for  defendant,  143  ;   declaration  for  aiding  or 
assisting  in  it,  144,  general  issue  and  evidence,    144. 
Summary  proceedings  for  the  like  offence,  146,  order, 
146;  appeal,  147. 

3.  Pound  breach  and  rescue,  148,  304 ;  remedy  for, 
148  ;  landlord  may  re-seize  the  goods  or  cattle,  148.    Re- 
medy by  indictment  for  pound  breach,  148. 

Distress  for  rent,  in  what  cases,  under  an  agreement  for  a  lease, 
61;  in  case  of  an  implied  tenancy,  69;  by  lessee  upon 
his  under-lessee,  73 ;  by  mortgagee,  in  what  cases,  81, 
115;  by  tenant  by  elegit,  116  ;  by  executor  or  adminis- 
trator, 116;  by  assignee  of  reversion,  115;  by  husband 
in  right  of  his  wife,  116;  by  joint  tenants,  tenants  in 
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common,  1H1. ;  by  tenant  in  dowt-r,  t2:)-J  .  by  parceners, 
1 1  ( i :  upon  a  tenant  who  attorns,  82 ;  upon  executor 
or  administrator,  117. 

Distress  of  cattle  upon  a  common,  for  rent,  121 ;  damage 
feasant,  for  surcharge  of  common,  &c.,  :i:W. 

Distress,  not  for  rent  reserved  upon  incorporeal  heredita- 
ments, 82 ;  not  for  rent  reserved  by  an  assignment,  73. 

Distress  for  rent,  in  what  cases  a  waiver  of  a  forfeiture,  103, 
]<»/  ;  wlu'ii  a  waiver  of  a  notice  to  quit,  96. 

Distress  for  double  rent  for  holding  over,  113,  216. 

Distress  for  rent,  fraudulent  removal  of  goods  to  avoid,  139. 
See  "  Distress  for  rent." 

Distress,  authority  to  make,  what  sufficient,  1 -.'•',. 

Distress,  notice  of,  127  ;  form  of  it,  PJs. 

Distress  after  tender,  action  for,  129,  304. 

Distress,  when  insufficient  on  the  premises,  summary  mode  of 
obtaining  possession,  171. 

Distress,  rent  levied  by  plea  of,  in  debt  for  rent,  153 ;  in  use 
and  occupation,  168. 

Distress  upon  under-tenant,  for  rent  due  to  head-landlord, 
action  against  lessor  for  allowing,  321. 

Distress,  wrongful  or  irregular,  remedies  for,  280  :  what  dis- 
tress wrongful,  what  irregular,  280 ;  remedy  for  it,  280  ; 
tender  of  amends,  281 ;  plea  of  general  issue,  aud  special 
matter  in  181  :  costs,  281. 

1 .  Remedy  by  replevin,  for  a  wrongful  distress,  282 — 
888.    too  "Replevin." 

•ti«iu  fur  liMrainiiiir,  where  no  rent  is  due,  288: 
form  of  the  action,  ami  in  what  cases,  288;  against 
whom,  289  ;  declaration  on  gtat.  *J  1 1  .  A-  M.  ness.  1,  c.  6, 
*.  5,  p.  289  ;  general  issue,  290  ;  evidence  for  plaintiff, 
290,  for  defendant,  J 

3.  Action  for  distraining  twice  for  the  same  rent,  291  : 
in  what  ca*es,  21)1,  133;    drclarution,  293;  pleadings 
and  evidence,  293. 

4.  Action  for  distraining  for  more  rent  than  was  due, 
294  :  in  what  cases,  294 ;  declaration,  295 ;  general  issue, 
and  evid. . 

5.  Action  for  an  excessive  distress,  296:  in  what  cases, 
290;  declu  - ;  general  issue  and  evidence  for 
plaintiff,  298,  evidence  for  defendant,  299;  verdict,  800. 

6.  .\  .  straining  beasts  of  the  plough  or  sheep, 
900:  declaration,  301 ;  general  issue  and  evideoc*  under 

•  '1. 

7.  Action  for  distraining  property  not  distrainable,  901 : 
in  what  cases,  901  ;  i 

trad.  goods  on  the  premises  in  the  way  of 
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of  trade,  302,  123 ;   other   matters,  303.      Remedy   for 
wrongfully  taking  them,  303. 

8.  Action  for  distraining  after  tender  of  rent,  304, 129. 

9.  Action  for  refusing  to  restore  goods  distrained,  on 
tender  of  the  rent,  304  :  in  what  cases,  304 ;  declaration, 
305 ;  general  issue,  and  evidence,  306. 

10.  Action  for  driving  the  distress  out  of  the  hundred, 
&c.,  306;  in  what  cases,  306 :  declaration,  307 ;  general 
issue,  and  evidence,  307. 

11.  Action  for  remaining  on  the  premises  an  unreason- 
able time  after  distraining,  307  :  in  what  cases,  307  ;  de- 
claration, 308  :  general  issue  and  evidence,  308. 

12.  Action  for  selling  a  distress  before  the  expiration 
of  five  days,  309  ;  in  what  cases,  309  ;  declaration,  309 ; 
general  issue,  and  evidence,  309. 

13.  Action  for  the  sale  of  a    distress  without  giving 
notice  thereof,  310  :    in  what  cases,  310 ;    declaration, 
310  ;  general  issue  and  evidence,  311. 

14.  Action  for  selling  the  distress,  without  appraise- 
ment, 311 ;  in  what  cases,  311 ;  declaration,  31 1 ;  gene- 
ral issue,  and  evidence,  312. 

15.  Action  for  not  selling  distress  for  the  best  price, 
312:  in  what  cases,  312 ;  declaration,  313;  general  issue 
and  evidence,  313. 

16.  Action  for  not  returning  the  surplus,  after  the  sale 
of  a  distress,  314 :  in  what  cases,  314 ;  declaration,  315 ; 
general  issue  and  evidence,  315. 

17.  Tenant's  remedy  for  excessive  charges  of  the  dis- 
tress, &c.,  316,  315. 

Distringas  in  replevin,  to  compel  an  appearance,  285. 
Disturbance  of  common,  action  for,  333. 

1 .  The  tenant's  remedy  against  a  commoner  or  stranger, 
333 ;  as  to  common  of  pasture — trespass  by  a  stranger, 
333 ;  surcharge  by  a  commoner,  333  ;  as  to  common  of 
piscary,  turbary,  estovers,  &c.,  333 ;  as  to  sole  and  several 
pasture,  333 ;  declaration,  334,  and  what  it  must  state, 
334, 335 ;  General  issue,  335,  and  evidence  under  it,  335 ; 
Traverse  plaintiff  not  possessed,  &c.,  336,  and  evidence, 
337.     Traverse  of  the  riijht  of  common,  337  ;  evidence 
for  the  plaintiff,  337  ;  how  the  right  to  be  claimed,  337  ; 
how  proved,  338,  for  what  cattle,  339,  during  what  por- 
tion of  the  year,  340,  and  that  the  right  was  exercised 
without  interruption,  340.     Special  pleas,  341,  right  of 
common    in  the  defendent,  341,  licence  from  the  lord, 
341,  statute  of  limitations,  341. 

2.  The  tenant's  remedy  against  the  lord  for  disturbance 
of  common,  342 ;  by  action,  342 ;  by  abatement  342. 
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Doors,  breaking  open,  to  distrain  for  rent,  in  what  cases,  125, 
IM'.i  ;  in  what  cases  not,  125. 

Doors,  landlord's  fixtures,  34U;  pulling  down  or  removing 
tin-in,  waste,  201. 

Double  costs  in  replevin,  what,  288 ;  in  action  against  land- 
lord, for  wrongfully  obtaining  possession  under  justices' 
onirr,  what.  231. 

Double  rent  for  holding  over,  action  for,  216 :  in  what  cases, 
•J 1  <  i :  declaration  ,217;  evidence  under  general  issue,  217; 
special  pleadings,  21 7 .  Distress  for,  1 1 3,  2 1 6. 

Double  value  of  goods  distrained,  where  no  rent  was  due,  ac- 
tion for,  288;  declaration,  289;  general  issue,  290; 
evidence,  2!K). 

Double  value  for  holding  over,  action  for,  211:  in  what  cases, 
211;  by  whom,  212,  acrainst  whom,  212;  demand  of 
possession,  212,  form  of  netice  demanding  it,  213 ;  decla- 
ration, 214;  evidence  for  plaintiff  under  the  general 
IHM,  -'14,  evidence  for  the  defendant,  215. 

Double  value  of  goods,  fraudulently  removed  to  avoid  a  dis- 
tress for  rent,  action  for,  13!),  declaration,  140,  general 
issue,  141,  and  evidence,  141,  143 ;  action  for  aiding  and 
•Misting  in  the  removal,  140,  declaration,  144,  general 
issue  and  evidence,  144.  Summary  proceedings  for  the 
same  offence,  in  what  cases,  and  how,  140,  order,  146. 

Dovecot,  destroying  the  stock  in,  waste,  205 ;  covenant  to 
preserve  the  stock,  f>3,  and  to  leave  it  well  stocked,  65. 

Dower,  tenant  in,  lease  by,  10 ;  she  may  distrain  for  rent,  292; 
when  liable  for  waste,  206 ;  her  executors  entitled  to  em- 
blernents,  3  •_'."*  ;  in  what  cases  entitled  to  emblements  on 
death  of  secoixl  Imslund,  M-J7. 

Drainage,  custom  to  charge  landlord  with  the  expense  of,  346. 

Driving  a  distress  out  of  tin-  hundred,  &c.,  action   i,.r. 
declaration,  307  ;  general  issue  and  evidrno  . 

Dwelling-house,  waste  in,  201;  declaration  in  action  for,  207. 


Ecclesiastical  persons,  leases  by  ,6— 9 ;  sain  and  purchase*  by,  9. 
<m  of  time,  determination  of  tenancy  b\ 

Ejectment  for  a  l>y  breach  of  covenant,  189 :  in 

what  cams,  1H9 ;  evidence,  in  ejectment  for  not  repairing, 
189,  for  watte,  190,  for  not  insuring,  190,  for  aligning 
or  underletting,  &c.,  1M;  for  breach  of  an  in 
ment,  194.    Tenant's  remedy  against  the  forfeiture,  in 
equity,  318. 

Ejectment  against  a  tenant  holding  over,  218. 

1    The  tenancy  and  bow  determined,  and  the  evidence 
in  tlie  action,  218;  in  the  caae  of  a  tenancy  at  will.  -.'i*. 
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tenancy  for  life,  220,  tenancy  for  term  of  years,  220, 
tenancy  from  year  to  year,  221;  evidence  for  the  de- 
fendant, 222. 

2.  Proceedings  in  the  action,  224  :  writ  and  notice,  in 
what  cases,  224;  bail  or  judgment,  225;  mesne  profits, 
226;  judgment,  &c.,  stayed  upon  terms,  226. 

Ejectment  for  non-payment  of  rent,  169  :  in  what  cases,  169, 
105;  proceedings,  when  stayed,  170;  judgment  for  de- 
fault of  appearance,  170 ;  relief  in  equity,  170 ;  when 
tenant  finally  barred,  171. 

Ejectment  by  third  party  against  tenant,  233 ;  tenant  must 
give  notice  thereof  to  his  landlord,  234 ;  and  landlord 
may  then  appear  to,  and  defend  the  action,  234. 

Ejectment  by  tenant,  for  ouster,  233. 

Ejectment,  attorn ment  after  recovery  in,  in  what  cases  usual, 
81. 

Ejectment,  landlord  cannot  distrain  after,  in  what  cases,  117 ; 
use  and  occupation  for  rent  up  to  the  date  of  the  title  in 
the  writ,  but  not  after,  156,  163. 

Ejectment,  not  equivalent  to  actual  entry,  with  relation  to 
tenant's  or  trade  fixtures,  351. 

Election,  by  landlord,  not  by  tenant,  whether  a  certain  act 
shall  be  a  forfeiture  of  a  term,  103. 

Elegit,  tenant  by,  when  not  bound  by  lease  made  by  a  debtor, 
12;  when  he  may  distrain,  116;  when  he  may  maintain 
ejectment  against  occupier  of  the  land,  without  giving 
notice  to  quit,  92 ;  when  entitled  to  emblements,  327. 

Elm  trees,  cutting  down,  waste,  203. 

Emblements,  right  of  the  tenant  to,  323 ;  emblements,  what, 
323  ;  right  to  them  generally,  324  : — right  of  tenant  at 
rack-rent,  324 ;  right  of  tenant  for  life,  325 ;  of  tenant 
for  term  of  years,  326 ;  of  tenant  at  will,  327  ;  of  tenant  by 
elegit  or  statute  merchant,  327  ;  right  of  husband,  seised 
jure  uxoris,  327  ;  right,  where  the  estate  is  determined 
by  the  tenant,  328 ;  where  the  estate  is  determined  by 
action  or  entry,  329,  110;  right  of  executors,  &c.,  329. 
Right  to  emblements,  by  express  agreement,  329. 

Enabling  statutes  as  to  leases,  3,  &c. 

Encroachment  on  the  waste  by  tenant,  in  what  cases  landlord 
entitled  to  it,  32. 

End  of  the  term,  in  a  lease,  certainty  required  as  to,  27  ;  lease, 
when  at  an  end,  30. 

Engines  for  working  collieries,  go  to  executor  of  tenant  for  life, 
not  to  remainderman,  360. 

Enquiry,  writ  of,  in  replevin,  287. 

Entry  of  an  appearance,  in  replevin,  285. 

Entry  of  house  to  distrain,  how,  125 ;  how,  to  distrain  goods 
fraudulently  removed  to  avoid  a  distress,  126. 
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Entry  for  a  forfeiture,  generally,  100;  right  of,  in  what  cases, 
100;  by  whom,  102;  waiver  of  the  forfeiture,  108;  for- 
feiture in  particular  cases,  105 ;  for  non-payment  of  rent, 
105,  72, 169, 194 ;  for  not  repairing,  105 ;  for  waste,  106; 
for  not  insuring,  106 ;  for  assigning  or  underletting,  &c., 
107  ;  for  other  acts,  &c.,  109,  as  for  carrying  on  a  certain 
trade,  109,  for  breach  of  an  implied  agreement  as  to  the 
management  of  a  farm,  110,  for  bankruptcy  of  the  tenant, 
110,  or  the  term  being  taken  in  execution,  110. 

Entry  of  lessee,  when  necessary  to  give  a  legal  title,  43. 

Entry  of  lessor,  proviso  for,  in  case  of  breach  of  covenant,  58  ; 
in  case  of  breach  of  implied  agreement,  194;  in  other 
cases,  318  :  tenant's  remedy  in  equity  against,  318;  right 
to  emblements  in  case  of,  328 ;  right  to  fixtures  in  case 
of,  350 ;  actual,  when  not  necessary,  102,  where  necessary, 
851;  upon  the  determination  of  tenancy,  what  rights  it 
confers,  218,  317  ;  what  determines  an  estate  at  will,  219, 
' ;  what  legal,  in  search  or  pursuit  of  game,  332. 

Entry  of  lessor  without  cause,  tenant's  remedy  for,  317. 

Entry,  to  view  repairs,  covenant  for,  46,  56 ;  the  like  to  view 
fixtures,  56. 

Entry  by  a  stranger,  in  what  cases  reversioner  cannot  maintain 
an  action  for,  237. 

Equity,  injunction  when  granted  in,  to  restrain  a  tenant  from 
removing  straw,  &c.,  195;  to  restrain  waste,  209. 

t   in.  airainM   forfeiture  for  non-payment  of  rent, 
17n  ;   a-;iin>t  other  forfeiture,  31 H. 

Equity,  sequestration  from  a  court  of,  landlord  entitled  to  a 
year's  rent  under. 

Erections  for  purpose*  of  trade,  right  to,  at  the  end  of  tenancy, 
the  like  for  the  purposes  of  agriculture,  358,  350 ; 
tin  like,  by  tenant  in  other  cases,  855. 

Estate,  que,  prescription  in,  how  formerly,  337. 

Estate,  pour  :i»>  of,  lo. 

Estoppel,  lease,  when  binding  by  way  of,  3,  1 

Estovers, coin i n on  of.  remedy  for  disturbance  of,086  ;  covenant 
for  tenant  to  take  the  lopping,  &c.  of  trees  for  estovers, 
57. 

Eviction,  when  a  good  defence  in  debt  for  rent,  162,  form  of 
the  plea,  l.VJ;  tli.-  like,  in  covenant  for  rent,  155;  the 
like,  in  action  for  use  and  n.viiji.-ition.  I'll:  \\liere  not, 
In  covenant  for  not  rupairin:.'.  1*2.  ««r  for  assigning,  Sec., 
189 ;  when  not,  at  the  end  of  the  tenancy,  218;  apportion, 
neat  of  rent,  in  case  of,  177  ;  not  necessary  to  be  alleged 
or  proved  in  action  for  breach  of  covenant  for  title,  966, 
except  M  special  damage,  371;  when  a  breach  of  core- 
nant  for  quiet  enjoyment,  - 

Eviction  of  tenant,  landlord's  remedy  for,  888. 

Exception,  when  to  be  stated  in  declaration  in  covenant. 
t  9 
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Excessive  charges  in  case  of  a  distress,  tenant's  remedy  fof, 
316,  315. 

Excessive  distress,  action  for,  296;  in  what  cases,  296;  decla- 
ration, 298  ;  general  issue,  and  evidence  for  plaintiff,  298, 
evidence  for  defendant,  299  ;  verdict,  300. 

Execution,  in  ejectment,  when  stayed,  226 ;  in  replevin,  288. 

Execution,  when  fixtures  may  be  taken  under,  360,  349,  350, 
351,356,357,361. 

Execution,  goods  taken  in,  cannot  he  distrained  for  rent,  124. 

Execution,  term  taken  under,  is  not  an  assignment  within  cove- 
nant not  to  assign,  1 09  ;  proviso  for  re-entry  in  case  of, 
110. 

Execution,  sheriff  not  paying  rent  under,  action  by  landlord 
for,  247  :  in  what  cases,  247,  255;  by  and  against  whom, 
249 ;  form  of  the  notice,  249 ;  application  to  the  court, 
250  ;  action,  250  ;  declaration,  250  ;  general  issue  and 
evidence,  252 ;  general  traverses,  263,  and  evidence, 
253.  Special  pleas,  254.  Verdict,  255. 

Execution  of  lease  by  agent,  in  what  cases  and  how,  13. 

Executor,  may  grant  leases,  1 1 ;  in  what  cases  bound  by  cove- 
nants, 108  ;  in  what  cases  entitled  to  rent,  34,  and  he 
may  distrain  for  it,  116,  283,  within  what  time,  119  ;  in 
what  cases  he  may  be  distrained  upon,  117;  action  for 
use  and  occupation  against,  158  ;  action  of  covenant 
against,  185,  as  assignee  of  the  term,  188;  venue,  150, 
evidence,  188  ;  case  in  the  nature  of  waste  against,  207  ; 
when  not,  against  executor  of  tenant  for  life,  on  covenant 
for  title,  268,  272  ;  action  of  debt  or  covenant  by,  149 ; 
venue,  149 ;  action  by,  for  double  value  for  holding  over 
212;  case  by,  against  the  sheriff,  for  not  paying  rent 
under  an  execution,  249;  replevin  by  or  against  283; 
his  right  to  emblements,  325,  327,  329  ;  to  fixtures,  359, 
360;  his  right  to  enter  for  forfeiture,  102. 

Executor,  entitled  to  apportionment,  in  case  of  annuities, 
pensions,  &c.,  175. 

Executor  or  heir,  when  entitled  to  apportionments  of  rent 
176. 

Executor  of  lessor,  and  remainderman,  apportionment  of  rent 
between,  174. 

Executor,  notice  to  quit  by,  93  ;  to,  93. 

Executor  of  assignor  of  term,  use  and  occupation  by,  157. 

Exemption  from  the  general  rule  as  to  fixtures, — of  tenant's 
fixtures,  355 ;  of  trade  fixtures,  356 ;  of  farm  fixtures, 
359. 

Expiration  of  landlord's  title,  tenant  may  show,  223, 153, 164. 

Expiration  of  term,  fixtures  at  the  time  of,  in  what  cases  they 
belong  to  the  landlord,  350,  351 . 

Expiration  of  year  of  tenancy,  notice  to  quit  at,  94,  95 ; 
proof  of  it,  221. 
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Express  agreement,  supersedes  that  which  is  implied  from  the 
custom  of  the  country,  195. 

Express  contracts,  not  under  seal,  landlord's  remedy  upon, 
191  ;  tenant's  remedy  upon,  278. 

Express  covenant  for  quiet  enjoyment,  269,  272. 

Express  covenant  for  title,  form  of,  269  ;  declaration  for  breach 
of,  269,  pleadings  and  evidence,  271  ;  supersedes  implied 
one,  268 ;  and  the  same  as  to  other  express  covenants,  42. 

Express  malice,  not  necessary  to  be  proved,  in  action  for  ex- 
cessive distress,  299. 

Expulsion,  when  an  answer  to  covenant  for  rent,  155. 

Expulsion,  forcible,  of  tenant,  at  the  end  of  his  term,  not 
allowed,  218,  317. 

Expulsion  of  tenant,  by  a  stranger,  his  remedy  for,  320. 

F. 

Factor,  goods  sent  to  him  for  sale,  cannot  be  distrained  for 
rent,  122,  302. 

Fallow,  allowing  a  land  to  lie,  whereby  it  becomes  overrun 
with  bushes,  not  waste,  203. 

Farm,  management  of,  covenant  as  to,  39,  form  of  it,  54 ; 
agreement  as  to,  110,  when  implied  from  custom  of  the 
country,  195. 

Farm,  lease  of,  49 ;  agreement  for  a  lease  of,  65. 

Farm  fixtures,  to  whom  they  belong,  358  ;  formerly  the  lessee 
had  not  a  right  to  them,  similar  to  that  as  to  trade  fix- 
tures, 358  ;  he  could  remove  only  erections  or  things  not 
fixed  to  the  freehold,  358 ;  but  now  it  is  otherwise,  where 
the  fixtures  are  erected  with  the  landlord's  consent,  359  ; 
but  landlord  may  have  them  at  a  valuation,  359. 

Farm  produce,  how  sold  under  an  execution,  124. 

Feast-  :.;iyim-nt  of  rent,  33. 

Fee,  owner  of,  becoming  bankrupt,  fixtures  as  well  as  the  land 

vest  in  his  assignees,  361. 
Feme  covert,  lease  by,  3 — 6 ;  lease  to,  14 ;  surrender  by,  how, 

83 ;  when  entitled  to  emblement-. 

Feme  covert,  exception  as  to,  in  the  prescription  Act,  338. 
Fences,  covenant  as  to  the  repair  of,  63 ;  covenant  not  to 

throw  down,  64. 

Fences  on  a  common,  in  what  cases  commoner  may  abate,  342. 
Field-book,  covenant  to  keep,  66. 
Fiori  facia,,  in  n-plovin,  *«H.     Si- 
Pine  upon  leases,  stamp  in  cases  of,  42. 


Fieri  facias,  in  replevin,  «88.    See  " 

upon  leases,  i 
Fire,  demised  premiWdestroyed  by,  not  waste,  202 ;  bow  far  a 


•  l.-li-nr..  in  n.-tion  |i,r  IIM-  and  or,-,,,,;,!...,,.   If,.,  .  .„.  .l.-fri,,-,. 

in  debt  or  covenant  for  rent,  163,  164,  nor  will  a  court 
of  equity  relieve  against  it,  164,  180, 340 ;  nor  shall  there 
be  any  apportionment  or  abatement  of  rant  on  that  ac- 
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Fire — continued. 

count,   177  ;  no  defence  in  action  of  covenant  for  not 

repairing,  180,  320. 
Fishery,  lease  of,  2 ;  covenant  to  prevent  persons  fishing  in 

ponds  on  the  demised  premises,  56  ;  covenant  that  lessor 

may  prosecute  such  persons,  55. 
Fishery  or  right  of  fishing,  action  for  use  and  occupation  lies 

for,  156. 
Fish-pond,  destroying  stock  of,  waste,  205 ;  injunction  against, 

in  what  cases,  210. 
Fixtures,  what,  and  the  right  to  them,  349  : 

1 .  Landlord's  fixtures,  349 :  things  fixed  to  the  free- 
hold, at  the  time  the  tenancy  commences,  349  ;  or  fixed 
by  the  landlord  during  the  term,  349,  350 ;  or  fixed  by 
the  tenant,  not  being  tenant's  or  trade  fixtures,  350;  or 
remaining  fixed  after  the  end  of  the  tenancy,  350,  351. 
Tenant  removing  them,  waste,  201. 

2.  Tenant's  fixtures,  352  :  matters  of  ornament  which 
he  has  affixed  during  the  term,  352,  or  fixtures  purchased 
by  him  of  the  landlord,  or  his  vendee,  &c. ,  354 ;  not  being 
buildings  or  other  erections,  &c.,  fixed  to  the  freehold,  354. 
Right,  how  controlled  by  stipulations  in  the  lease,  355. 

3.  Trade  fixtures,  356 ;  vats,  machinery,  &c.,  fixed  by 
the  tenant  for  the  purposes  of  his  trade,  356 ;  right,  how 
controlled  by  stipulations  in  the  lease,  357. 

4.  Farm  fixtures,  358  :  formerly  lessee  had  not  a  right 
similar  to  that  as  to  trade  fixtures,  358  ;  he  could  remove 
only  erections  or  things  not  fixed  to  the  freehold,  358  ; 
but  now  it  is  otherwise  where  the  fixtures  are  erected  with 
the  landlord's  consent,  359 ;  but  the  landlord  may  have 
them  at  a  valuation,  359. 

5.  Right  to  fixtures  by  representatives  359 :  by  heir  or 
executor,  359 ;  by  remainderman  or  executor  of  tenant 
for  life,  360 ;  in  case  of  execution  against  the  tenant,  360, 
356 ;  in  case  of  the  bankruptcy  of  the  tenant,  361 . 

6.  Actions  for  or  in  relation  to  fixtures,  362 :  by  the 
landlord,  362 ;  by  the  tenant,  362 ;  by  assignee,  mort- 
gagee, &c.,  363  ;  by  vendor  against  vendee,  363,  364. 

Fixtures  cannot  be  distrained  for  rent,  122,  361 :  action  for 
distraining,  301 . 

Fixtures,  agreement  between  landlord  and  tenant  as  to,  354, 
355,  363 ;  covenant  to  give  them  up  at  the  end  of  the 
term,  48  ;  covenant  that  landlord  may  enter  to  view  and 
make  an  inventory  of  them,  56.  Sale  of,  by  outgoing  to 
incoming  tenant,  353. 

Fixtures,  replevin  does  not  lie  for,  282. 

Fodder,  covenant  to  leave,  at  the  end  of  the  tenancy,  55. 

Forcibly  turning  tenant  out  at  the  end  of  the  tenancy,  not 
allowed,  317, 218. 
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Forfeiture  of  copyholds,  right  to  emblem  en ts  in  case  of,  328. 

Forfeiture  of  term,  100  :  generally,  100  ;  right  of  entry  for  a 
forfeiture,  in  what  cases,  100;  by  whom,  102;  waiver 
of  the  forfeiture,  103. 

Forfeiture  in  particular  cases,  105 :  for  non-payment 
of  rent,  105,  72,  HJS),  11)4:  ejectment  for  it,  109*:— for 
not  repairing,  105  ;  ejectment  for,  189  :— for  waste,  106; 
ejectment  lor,  189;— for  not  insuring,  106;  ejectment 
for,  189  : — for  assigning  or  underletting,  &c.,  107  ;  eject- 
ment for,  189  :— for  other  acts,  &c.,  109,  as  for  carry- 
ing on  a  certain  trade,  109,  for  breach  of  implied 
agreement  as  to  the  management  of  a  farm,  110,  or  other 
matter,  i '••.'.  1!"*,  for  bankruptcy  of  the  tenant,  110,  or  the 
term  being  taken  in  execution,  110. 

The  tenant's  remedy,  by  bill  in  equity,  where  an  eject- 
ment is  brought  for  a  forfeiture,  318  :  for  non-payment 
of  rent,  319,  170 ;  in  what  cases,  for  not  repairing,  320, 
or  as  to  the  managing  of  a  farm,  320 ;  but  not  for  default 
in  insuring,  320,  or  for  assigning,  &c.,  320. 

Forfeiture  of  term,  right  to  emblements  in  case  of,  328; 
rfcht  to  fixtures  in  case  of,  350,  351  ;  apportionment  of 
rent  in  case  of,  177. 

Forfeiture,  waiver  of,  103. 

Fraud  and  collusion,  plea  of,  in  action  on  replevin  bonds,  263. 

Frauds,  statute  of,  fixtures  not  an  interest  in  land  within,  304. 

Fraudulent  removal  of  goods,  to  avoid  a  distress  for  rent,  139, 

what,  142;  aiding  or  assisting  in  it,  139;  dt  duration 

against  tenant,  140,  general  issue,  141,  evidence  for  plain- 

iant,  143;  dir  in  ration  against  party 

for  aiding,  &c.,  144,  general   issue  and   evidence,  111; 

summary  proceedings  for  the  like  offence,  14G,  order,  14(5. 

:  ••  and  how  the  goods  may  be  distrained  afterwards, 

121,  126. 

Free  bench,  widow  entitled  to,  right  of  her  executors  to  em- 
UOMBto, 

Fruits,  growing,  may  be  distrained  for  rent,  123,  132  ;  t 
.t,  \vli.-n,  under  such  distress,  130,  305. 

Fruit  trees,  covenant  to  keep  orchard  stocked  with,  63. 

Fruit  tree*,  cutting  down,  waste,  304. 

Furnaces,  in  what  cases  landlord's  fixtures,  349. 

Furnished  lodgings,  rent  of,  may  be  distrained  for,  1 12,  1 1 
re  lease,  stipulation  for,  its  effect,  '2 1 . 


G. 

Game,  reservation  of  the  right  of  killing,  to  Undl 
c**»a*t  by  tenant  to  prevent  others,  66,  and  u 
UM  game,  66. 
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Game,  trespass  in  search  or  pursuit  of,  remedy  by  tenant  for, 

331 ;  except  as  against  the  landlord,  or  those  authorized 

by  him,  in  what  cases,  332;  tenant  not  to  kill,  in  what 

cases,  332. 

Garden,  waste  in,  what,  204. 

Gates  on  commons,  in  what  cases  commoner  may  abate,  342. 
Gavelkind,  co-heirs  in,  avowry  by,  283. 
General  issue,  in  case,  290  ;  case  "  on  statute,"  290  ;  debt  on 

simple  contract,  159 ;  non  est  factum,  266  ;  in  actions 

against  landlords,  &c.,  for  wrongful  or  irregular  distresses, 

281. 

General  traverses,  239,  243,  forms,  253,  266. 
Germins  of  underwood,  destroying,  waste,  203  ;  of  oak,  de- 
stroying, waste,  203 ;  of  fruit  trees,  cutting  down,  without 

planting  new  ones,  204. 
Give,  no  warranty  or  covenant  to  be  implied  from  the  word, 

42,  71. 
Glass,  chimney,  in  what  cases  not  a  fixture,  352 ;  and  tenant 

may  remove  it,  352. 
Glebe  lands,  holding  over  in  the  time  of  a  new  incumbent,  in 

what  cases  a  new  tenancy  to  be  implied,  69. 
Goods,  what,  may  be  distrained  for  rent,  122,  what  not,  301, 

303 ;  what,  taken  under  execution,  entitles  landlord  to 

his  rent,  252. 
Granary  keeper,  corn,  &c.,  in  possession  of,  for  safe  keeping, 

cannot  be  distrained  for  rent,  122,  302. 
Grant,  no  warranty  or  covenant  to  be  implied  from  the  word, 

42,  71. 

Grantee  of  reversion,  at  common  law  could  not  enter  for  con- 
dition broken,  102;  may,  by  statute,  102. 
Grass  seeds,  covenant  to  allow  lessor  to  sow,  in  last  year  of 

the  tenancy,  56. 
Grass  growing,  crop  of,  in  what  cases  distrainable  for  rent, 

123  j  when  to  be  appraised  and  sold,  132 ;  tender  of  rent 

before,  130,  305. 

Grass  growing  not  emblements,  324. 
Grates,  fixed,  cannot  be  distrained  for  rent,  122,  301. 
Gravel,  proviso  in  lease,  that  tenant  may  dig  for,  57  ;  digging 

for,  in  what  cases  waste,  203. 
Greenhouses,  not  tenant's  fixtures,  or  removable  by  tenant, 

355 ;  greenhouses  even  of  nurserymen,  not  removable  by 

tenant,  358. 

Grieved,  party,  pleading  in  actions  for  penalties  by,  215. 
Gross,  right  of  sole  and  several  pasture  in,  333. 
Ground  rent,  payment  of,  by  tenant,  in  what  case  may  be  given 

in  evidence,  in  debt  for  rent,  153. 
Growing  crops,  may  be  distrained  for  rent,  123 ;  when  ap- 
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Growing  crops — continued. 

praised  and  sold,  132,  136;  tender  of  rent  before,  130, 

•06, 

Growing  crops,  right  of  outgoing  tenant  to,  343. 
Guardian  in  socage,  lease  by,  12 ;  liable  for  waste,  206. 


H. 

Habendum,  in  a  lease,  province  of,  34  ;  when  it  regulates  the 

times  of  payment  of  rent,  34,  113;  may  have  relation 

back,  36;  form  of  it,  46,  50. 
Half-year  to  half-year,  tenancy,  what  notice  to  quit  to  be 

given,  0-2. 
Hawk,  covenant  to  prevent  persons  to,  56;  to  allow  landlord 

to  prosecute  for  it,  <jo. 
Hay,  right  of  outgoing  tenant  to,  345 ;  covenant  to  leave  it, 

II.iv,  in  rick,  &c.,  may  be  distrained  for  rent,  123;  how  im- 

pi»uu«li-«l.  i:}2;  where  to  be  sold,  136. 
Head-landlord,  payment  of  rent  to,  by  under-tenant,  when- 

pleadable  to  debt  for  rent,  153.     Lessor  allowing  head 

landlord  to  distrain,  action  for,  by  under-tenant,  :;.l  . 

declaration,  322  ;  general  issue  and  evidence,  323. 
Hearths,  not  tenant's  fixtures,  252. 
Hedges,  rooting  up  or  destroying,  waste,  203 ;  declaration, 

206  ;  covenant  to  keep  and  leave  in  repair,  53. 
Hedges  on  commons,  right  of  commoner  to  abate,  342. 
Hedge  bote,  covenant  as  to,  57. 
Heir,  in  what  cases  he  may  avoid  a  lease  made  by  his  ancestor 

wljsNt  under  age,  3. 

i  of  rent  to,  its  effect,  34 ;  notice  to  quit  by, 

93  ;  entry  for  furtuiturehy,  102  ;  distress  by,  116  ;  action 

by,  for  double  value  for  holding  over,  212  ;  when  allowed 

to  come  in  and  defend,  in  ejectment,  234. 
Heir,  covenant  against,  as  assignee,  IHH. 

ind  executor,  rent  how  and  in  what  cases  apportioned 

between,  176  ;  which  shall  have  the  emblemunts,  329,  or 

fixtures,  359. 
Herbage,  right  to  sole  and  several,  in  what  case  may  Declaimed 

by  preset  i  j 
Hire,  tools  or  machinery  lent  on,  may  be  distrained  for  rent, 

•  b  lM. 

Holding  over,  by  tenant,  after  the  expiration  of  his  tenancy, 
landlord's  remedies  for,  211:  be  may  enter,  317,  and  a/tar 
entry  may  maintain  trespass  against  the  tenant,  318 ;  but 
he  cannot  forcibly  expel  him,  318. 

1.  Action  uolding  over,  211;  in 

ft 
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what  cases,  211;  by  whom  212;  against  whom,  212; 
demand  of  possession,  212,/orw  of  notice  demanding  it, 
213;  declaration,  214;  general  issue,  and  evidence  for 
plaintiff,  214,  evidence  for  the  defendant,  215. 

2.  Action  for  double  rent,  for  holding  over,  216  ;  in 
what  cases,  216;  declaration,  217;  evidence  under  the 
general  issue,  217  ;  special  pleadings,  217  ;  or  it  may  be 
distrained  for,  113,  216. 

3.  Action  of  ejectment  against  a  tenant  holding  over, 
218  :  the  tenancy  how  determined,  and  the  evidence  in 
the  action,   218 ;  in  the  case  of  a  tenancy  at  will,  218, 
tenancy  for  life,  220,  tenancy  for  term  of  years,  220,  te- 
nancy from  year  to  year,  221 ;  evidence  for  the  defendant, 
222  ;  proceedings  in  the  action,  224.   Writ  and  notice,  in 
what  cases,  224 ;  bail  or  judgment,  225 ;  mesne  profits, 
226;  judgment  stayed  upon  terms,  226. 

4.  Summary  proceedings  before  justices  of  the  peace,  to 
obtain  possession  after  tenancy  determined,  227  ;  in  what 
cases,  and  the  notice,  227,  form  of  the  notice,  229,  appli- 
cation, and  warrant  to  give  possession,  229,  complaintt 
230,  ivarrant,  231 ;  warrant  when  stayed,  231 ;  no  action 
against  justices,  £c.,  231. 

Holding  over,  tenant,  payment  of  rent  by,  when  it  creates  a 
new  tenancy,  69,  193 ;  and  the  tenancy  cannot  be  deter- 
mined without  notice  to  quit,  91  ;  but  a  special  contract 
as  to  cultivation  cannot  be  implied  from  holding  over 
alone,  194 ;  and  before  new  tenancy  created,  tenant  can- 
not be  distrained  upon  for  rent,  112  ;  but  he  may  be  sued 
in  use  and  occupation,  157, 160. 

Holding  over,  tenant,  waste  by,  206. 

Holding,  how  stated,  in  declaration  for  use  and  occupation, 
159. 

Hops,  deemed  emblements,  324. 

Hops,  growing,  distrainable  for  rent,  123  ;  where,  when,  and 
how  appraised  and  sold,  132;  tender  of  rent  before,  305. 

Hop  garden,  converting,  to  tillage,  waste,  202. 

Hornbeam,  when  deemed  timber,  of  which  waste  may  be  com- 
mitted, 203. 

Horse  in  a  smith's  shop  to  be  shod,  cannot  be  distrained  for 
rent,  122,  303  ;  but  a  horse  in  a  stable,  though  let  by  the 
tenant  to  another,  may,  303. 

Hospital,  lease  by  the  master  or  guardians  of,  7. 

Hothouses  of  nurserymen,  not  tenant's  or  trade  fixtures,  and 
cannot  be  removed,  358. 

House,  what  implied  in  letting,  165,  166. 

House,  waste  in,  what,  201 ;  declaration  for,  207. 

Housebote,  covenant  as  to,  57. 

Hundred,  driving  distress  out  of,  penalty,  133 ;  action  for  it, 
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in  what  cases,  306  ;  declaration,  307  ;  general  issue  and 

evidence,  307. 
Hunt,  covenant  to  prevent  persons  from  hunting  on  demised 

premises,  56 ;  to  allow  landlord  to  prosecute  them,  56. 
I lu-band,  seised  in  right  of  wife,  right  of,  to  distrain,  116; 

right  of,  to  emblements,  327,  328,  329. 
Husband  and  wife,  lease  by,  3 — 6. 
Hu-luuid,  action  against,  tor  use  and  occupation  of  lodgings 

by  his  wife,  plea  in,  163. 


Idiot,  lease  by,  6 ;  lease  to,  14  ;  exception  in  the  Prescription 
Act  as  to,  338. 

Illegality,  plea  of,  in  action  for  use  and  occupation,  168. 

Impeachment  of  waste,  leases  when  not  to  be  without,  4. 

Implements  of  trade,  if  not  in  use,  distrainable  for  rent,  123, 
802, 

Implied  contracts,  68,  193  ;  as  to  the  existence  of  a  tenancy, 
61,68,69,91,  112,  113,  219,221;  as  to  the  terms  of  the 
tenancy,  68,  193,  110;  as  to  the  payment  of  rent,  194; 
as  to  managing  a  farm  according  to  the  custom  of  the 
country,  195,  71 ;  as  to  using  the  premises  in  a  tenant- 
like  maimrr,  11)7;  as  to  repairs,  198;  in  other  cased, 
on  part  of  the  landlord,  71,  114,  165,  278,279, 
292. 

Imj.hed  covenants,  42  :  on  part  of  the  lessor,  71,  205. 

for  title,  267  ;  for  quiet  enjoyment,  271,  322  ;  on  part  of 
••sue,  42,  71,72. 

Implied  contract  or  covenant,  when  superseded  by  express 
contract,  l!i.">. 

Implied  determination  of  a  tenancy  at  will,  82,  219. 

Ini|.l;«  <l  authority  to  give  notice  to  quit,  SKI. 

Implied  warranty,  in  letting  a  house,  165,  166,  279;  none  on 
letting  land,  7 1 ,  279  ;  none  arising  from  the  words  "  give" 
or  "grant,'  71. 

Impounding  a  distress,  130,  in  pound  overt  or  covert,  130, 
where,  131, 132,  148,  not  in  several  places,  133;  tender 
of  rent  must  be  before,  129,  304 ;  charge*  of,  133. 

Impounding  off  the  premises,  notice  of,  132. 

Impugning  the  tide  of  the  landlord  by  the  tenant,  when  a  for- 
feiture,  100. 

Inckwore  of  common  by  the  lord,  commoner1!  remedy  for, 
342. 

Incoming  tenant,  what  to  be  left  for,  39,  40,  343;  tale  of  fix- 
tures to  him,  363. 
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Incorporeal  hereditaments,  lease  of,  2,  30,  32,  60 ;  rent  re- 
served by,  cannot  be  distrained  for,  112. 

Increased  rent,  for  converting  meadow  into  tillage,  &e.,  may 
be  distrained  for,  113. 

Incumbent,  ejectment  by,  in  what  cases  without  giving  notice 
to  quit,  92. 

Infant,  lease  by,  3  ;  lease  to,  14;  surrender  by  83;  proviso  as 
to,  in  the  Prescription  Act,  338. 

Information,  in  the  case  of  summary  proceedings  for  non-pay- 
ment of  rent,  172. 

Injunction  to  stay  proceedings  for  a  forfeiture,  by  non-pay- 
ment of  rent,  170;  to  stay  a  removal  of  straw,  manure, 
&c.,  195 ;  to  stay  waste,  209. 

Inner  door,  breaking,  to  distrain  for  rent,  125. 

Inquiry,  writ  of,  in  replevin,  287. 

Insane  persons,  lease  by,  6  ;  lease  to,  14 ;  exception  as  to,  in 
the  Prescription  Act,  338. 

Inside  painting,  within  the  meaning  of  a  covenant  to  repair, 
180. 

Insolvency,  proviso  for  re-entry  in  case  of,  58 ;  assignment 
under,  in  what  cases  a  breach  of  covenant  not  to  assign, 
109. 

Insolvent  Act,  discharge  under,  plea  of,  in  debt  for  rent,  153  ; 
does  not  affect  the  landlord's  remedy  by  distress,  114; 
discharge  of  landlord  under,  determines  a  tenancy  at 
will,  220. 

Insufficient  pledges  in  replevin,  action  against  the  sheriff  for 
taking,  243 ;  declaration,  244 ;  general  issue  and  evi- 
dence, 246;  insufficiency,  how  proved,  246;  damages, 
247. 

Insuring,  covenant  for,  18,  39;/orm  of  it,  46,52;  proviso 
for  re-entry  for  breach  of,  58 ;  ejectment  for  forfeiture  by 
breach  of  such  covenant,  106,  190  ;  equity  will  not  relieve 
against  such  forfeiture,  320. 

Interesse  termini,  what,  and  its  effect,  43,  61. 

Interruption  of  exercise  of  right  of  common,  what,  and  its 
effect,  338,  340. 

Inventory  of  goods  distrained,  127  ;  form  of  it,  128. 

Irregular  distress,  tenant's  remedy  for,  280.    See  "  Distress." 

Issue  in  tail,  when  they  may  avoid  a  lease  by  tenant  in  tail,  9. 

Issue,  in  replevin,  286. 


J. 

Joinder  of  count  for  use  and  occupation,  with  debt  for  rent, 
not  allowed.  150. 

Joint  tenant,  lease  by,  11;  reservation  of  rent  by,  35;  dis- 
tress by,  116;  notice  to  quit  by,  93 ;  action  by,  for  waste, 


Index.  397 

Joint  tenant — continued. 

206 ;  action  for  double  value  against,  for  holding  over, 

'Jl -2  ;  right  of,  to  emblements,  329. 
Judgment  recovered,  plea  of,  in  debt  for  rent,  153. 
Judgment  debtor,  lease  of,  void,  if  the  laud  be  extended  under 

anelegit,  12. 

Judgment  by  default,  in  replevin,  287,  and  writ  of  inquiry, 
'      287. 

Judgment  of  nonpros,  in  replevin,  286,  287. 
Judgment  in  replevin,  for  plaintiff,  288  ;  for  defendant,  288. 
Judgment  de  retorno  habendo,  in  replevin,  288. 
Justices  of  the  peace,  no  action  against,  for  granting  order  to 

give  landlord  possession  after  tenancy  determined,  231. 


K. 

Key,  acceptance  of,  by  landlord,  when  a  bar  to  action  for  use 

and  occupation  for  subsequent  rent,  167. 
Killing  game,  right  of,  in  landlord  or  tenant,  332. 
Killing  rabbits  on  common,  commoner  cannot  justify,  342. 
Kilns  for  lime,  not  trade  fixtures  which  may  be  removed,  357. 
Kitchen  ranges,  cannot  be  distrained  for  rent,  122. 


Land,  cannot  be  claimed  by  prescription,  334. 

Land,  no  implied  warranty  on  the  letting  of,  279. 

Land,  waste  in,  what,  202. 

Landlord,  what  contracts  implied  upon  the  part  of,  71,  114, 
165.  -292. 

Landlord  may  d.-f.-nd  in  ij«Ttm«-nt. 

Landlord,  in  what  cases  he  may  enter  on  the  demised  promises, 
io-J,  Jin,  332;  his  entry,  when  a  determination 
of  tenancy  at  will,  220;  entering  where  he  has  no  right, 
tenant's  remedy  for,  318,  317. 

Landlord's  fixtures,  34i>  ;  t I,:M_<  fixed  to  the  freehold,  at  the 
time  the  tenancy  commences,  349  ;  or  fixed  by  the  land- 
lord daring  the  term,  350;  or  fixed  by  the  tenant, 
not  being  tenant's  or  trade  fixtures,  350 ;  or  remaining 
fixed  after  the  >  tenancy,  350,  351.  Action 

by  landlord  in  relation  to  them,  368. 

Landlord's  right  to  ga 

Landlord,  misconduct  of,  when  a  defence  in  action  for  use  and 

.Tnipat.oii,  HIT.. 

Landlord,  notice  to  quit  by,  93  ;/orm  of  it,  90;  notice  to  quit 
by  tenant  to  him,  U4. 
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Landlord's  remedies  against  his  tenant,  111  :  for  non-payment 
of  rent,  111;  for  other  breaches  of  contract,  178,  191; 
for  waste,  199;  for  holding  over,  211. 

Landlord's  remedies  against  strangers,  233 :  for  evicting  or  at- 
tempting to  evict  his  tenant,  233 ;  for  inj  ury  to  his  re- 
version, 236;  against  the  sheriff,  for  not  taking  a  replevin 
bond,  240,  for  taking  insufficient  pledges  in  replevin,  243, 
or  for  not  paying  rent  under  an  execution,  247  ;  against 
sureties  in  a  replevin  bond,  255. 

Landlord's  remedies  against  tenant  who  has  attorned  to 
him,  81,82. 

Landlord,  tenant's  remedies  against,  265  :  for  breach  of  con- 
tract, 265,  under  seal,  265,  or  not  under  seal,  278 ;  for 
breach  of  covenant  for  title,  267,  or  quiet  enjoyment, 
271;  for  wrongful  or  irregular  distress,  280,  303;  for 
entry  without  cause,  317  ;  in  case  of  forfeiture,  by  bill  in 
equity,  318,  or  application  to  a  court  of  common  law, 
170;  for  expulsion  by  a  stranger,  320;  for  landlord's  al- 
lowing him  to  be  distrained  upon  for  rent  due  to  head 
landlord,  321. 

Landlord,  when  entitled  to  assignment  of  replevin  bond,  257. 

Landlord's  title,  tenant  cannot  dispute,  153,  164,  184,  186, 
222,  100;  but  he  may  show  that  it  is  determined,  153, 
164,  223  ;  or  if  he  have  merely  attorned  to  him,  he  may 
dispute  his  title,  81. 

Landmarks,  covenant  to  preserve,  54. 

Land-tax ;  covenant  to  pay,  an  usual  covenant,  41. 

Lay  corporations,  leases  by,  3,  6. 

Lease  in  writing,  2 ;  of  what  hereditaments,  2  ;  must  now  be 
by  deed,  2,  60. 

By  whom,  3 ;  by  infants,  3 ;  married  women,  3 ;  in- 
sane persons,  6 ;  by  corporations,  6 ;  by  ecclesiastical 
persons,  having  estate  in  right  of  their  church,  6 ;  bishops, 
deans  and  chapters,  parsons,  vicars,  colleges,  hospitals, 
&c.,  7 — 9,  by  tenants  in  tail,  9  ;  tenant  for  life,  10 ;  tenant 
in  dower  or  by  the  courtesy,  10;  tenant  for  term  of  years, 
10 ;  copyholder,  1 1 ;  by  joint-tenants  and  tenants  in  com- 
mon, 11;  executors  and  administrators,  11  :  guardians, 
12  ;  mortgagor  and  mortgagee,  12  ;  judgment  debtor  and 
creditor,  12 ;  churchwardens  and  overseers  of  the  poor, 
12  ;  agent,  13;  in  pursuance  of  a  power,  13. 
To  whom,  14. 

Form  of  a  lease,  under  stat.  8  &  9  Viet.  c.  124,  p.  15  : 
in  what  form,  15;  parcels,  15;  construction,  16;  costs, 
16;  schedules,  16,  17  ;  directions  as  to  the  forms  in  the 
2nd  schedule,  19,  20. 

Form  of  a  lease  at  common  law,  20 ;  the  demise,  20, 
what  amounts  to,  20,  21,  must  be  by  words  of  present 
demise,  23,  24 ; — commencement  of  the  term,  25,  how, 
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when  it  is  so  many  years  from  the  date,  25,  in  what 

it  may  be  implied,  26,  when  it  may  be  to  commence  after 
the  determination  of  another  estate,  26,  how  in  cases 
under  a  power,  27  ; — continuance  and  end  of  the  term, 
hat  certainty  required,  27,  in  a  term  for  years,  27, 
28,  29,  in  a  term  for  life,  28,  29,  when  determined,  in  the 
case  of  a  term  for  years,  30,  or  a  term  for  seven,  fourteen 
or  twenty-one  years,  30,  or  a  term  from  year  to  year,  30,  or 
at  will,  31. — The  parcels,  31.— Reservation  of  rent,  32, 
in  what  cases,  32,  what  certainty  required,  32,  how  re- 
served, 33,  how  specified  in  the  reddendum,  33,  to  whom 
reserved,  34,  when  for  different  parcels  separately,  35, 
in  what  form  of  words,  35,  in  what  cases  may  have  rela 
tion  back,  36 ;  in  what  cases  an  increased  rent  may  be 
reserved,  36. — Covenants,  37  :  to  pay  rent,  37,  to  repair, 
:i7.  not  to  commit  waste,  38,  not  to  assign  or  underlet, 
:J8,  not  to  carry  on  particular  trade,  &c.,  38,  to  in- 
sure, 39,  as  to  the  management  of  farms,  39;  usual  co- 
venants, 41  ;  implied  covenants,  42. — Stamps  on  leases, 
42.  Entry  of  lessee,  4:5.  l-'n,  m  of  lease  for  a  dirdlouj- 
house,  44;  of  a  fur  in,  49. 

Lease  by  parol,59;  in  what  cases  valid,  in  what  void,  59  j 
when  deemed  a  demise  from  year  to  year,  60. 

Lease  of  incorporeal  hereditaments  (advowsons,  tithes,  offices, 
Stc.)  2 ;  must  be  by  deed,  2. 

Lease  at  common  law,  20;  under  stat.  8  &  9  Viet.  c.  l.M,]..  \:>. 

LeaiC,  difference  between  it  and  an  agreement,  23 ;  difference 
in  effect,  61. 

Lease,  forms  of  agreement  for, — of  a  dwelling-house,  63 ;  of 
afar. 

Lease,  deposit  of,  as  security,  not  an  assignment,  within  co- 
venant not  to  assign,  108. 

Lease  for  life  of  corporeal  hereditaments,  cannot  be  made  to 
commence  infutum,  •_'/  ;  n •-» -ntry  for  breach  of  covenant 
or  condition  therein,  104. 

Lease,  new,  acceptance  of,  when  deemed  a  surrender  of  the 
old  lea*-. 

Lease  may  be  renewed,  without  surrender  of  underlease 

Lease,  stamr 

Lease,  surrender  of,  83  ;  form  of,  00  ;  surrender  in  law,  80. 

Lease,  in  what  cases  evidence  in  action  for  use  and  occupa- 
tion, 102. 

Lease,  void,  holding  under,  when  deemed  a  tenancy  at  will, 
319,  when  a  tenancy  from  year  to  year,  69,  and  tenant 
deemed  to  bold  under  the  terms  of  the  lease,  09. 

Lease,  stipulation  in,  as  to  the  'way  going  crop,  effect  of,  343. 

Lease,  when  deemed  a  determination  of  a  tenancy  at  will,  219. 

Lease  for  years,  in  what  cases  and  how  determined  by  nottos, 
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Lent  on  hire,  implements  or  machinery,  when  liable  to  be 
distrained  for  rent,  303. 

Lessee,  assumpsit  by,  against  his  lessor,  278,  declaration,  279. 

Lessee,  covenant  by  against  the  lessor,  265,  267,  271,  decla- 
ration, 266,  269,  276,  and  against  the  assignee  of  the 
reversion,  74. 

Lessee,  how  far  liable  on  covenant  for  payment  of  rent,  37  ; 
what  covenants,  &c.,  implied  upon  his  part,  71. 

Lessee  cannot  elect  that  the  term  shall  be  void  for  forfeiture, 
103 ;  cannot  dispute  his  lessor's  right  to  distrain,  104. 

Lessee  or  his  assignee  may  surrender,  83,  84. 

Lessee  for  life  or  years,  punishable  for  waste,  206. 

Lessee  or  under  lessee,  injunction  against,  to  restrain  waste,  210. 

Lessee  and  reversioner,  apportionment  of  rent  between,  in 
what  cases,  177. 

Lessor,  see  "  Landlord"  Re-entry  by,  for  forfeiture,  102 ;  dis- 
tress by,  114 ;  action  on  lease  for  rent  by,  149,  declaration, 
149,  venue,  140,  pleadings  and  evidence,  150—154;  co- 
venant by,  154,  178,  185,  declaration,  154,  174,  185, 
venue,  186,  pleadings  and  evidence,  154,  184,186;  title 
of,  to  emblements,  326.  Assignee  of,  may  have  debt  or 
covenant  against  the  lessee  or  his  assignee,  73 ;  may 
re-enter  for  a  forfeiture,  102.  See  u  Assignee." 

Letting  premises  by  landlord,  how  far  a  defence  in  use  and 
occupation  against  former  tenant,  164. 

Levancy  and  couchancy  of  commonable  cattle,  what,  339 ;  in 
what  cases  and  how  proved,  339,  335. 

Levied  by  distress,  plea  of,  in  debt  for  rent,  153 ;  in  action  for 
use  and  occupation,  168. 

Levying  plaint  in  the  county  court,  in  replevin,  283. 

Licence  of  the  lord  to  a  copyholder  to  make  a  lease,  when  ne- 
cessary, 11  ;  of  the  lord  to  a  stranger  to  put  his  cattle  on 
the  common,  its  effect,  336,  343,  plea  of,  341. 

Licence  of  lessor  to  lessee  to  assign  the  term,  effect  of,  103. 

Life,  lease  for,  cannot  be  made  to  commence  in  futuro,  27  ; 
for  years  if  a  person  shall  so  long  live,  not  a  lease  for  life, 
28 ;  effect  of  receipt  of  rent  after  death  of  tenant  for  life 
or  cestui  que  vie,  69,  or  after  forfeiture  by  non-payment 
of  rent,  104. 

Life,  tenant  for,  action  against,  for  rent,  150 ;  for  double  value, 
for  holding  over,  211,  212. 

Life,  tenancy  for,  ejectment  by  remainderman  upon  expiration 
of,  220 ;  proviso  as  to,  in  the  Prescription  Act,  338. 

Life,  tenant  for,  lease  by,  10,  29;  if  for  years,  he  has  a  rever- 
sion, 114;  apportionment  of  rent  between  his  executor 
and  the  remainderman,  174. 

Life,  tenant  for,  right  of,  or  of  his  executors,  to  emblements, 
315 ;  to  fixtures,  360. 

Lime,  digging  for,  when  waste,  203. 
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Limokilns,   when  not  trade  fixtures  which  may  be  removed, 

Limitation,  time  of,  for  distraining,  119;  for  action  on  the 
case  for  disturbance  of  common,  341  ;  for  action  against 
executors  for  injuries  to  property  by  their  testators,  207  ; 
for  action  by  party  grieved,  216. 

Livery,  carriage  standing  at,  may  be  distrained  for  rent,  128, 

ioa 

Livery  of  seisin,  when  necessary  in  the  case  of  a  lease  for  life, 

not  necessary  in  the  case  of  a  surrender,  83. 
Local  custom,  notice  to  quit,  when  according  to,  91. 
Local  description  of  premises,  not  necessary  in  declaration  for 

u-e  and  occupation,  lot). 

Lodgings,  ready  furnished,  distress  for  the  rent  of,  113. 
Looms  lent  to  a  weaver  by  his  employer,  may  be  distrained  for 

rent,  302. 

Loppings  of  trees,  cornmnt  that  tenant  may  take,  57. 
Lopping  and  topping  trees,  when  waste,  203. 
Lord,  licence  of,  to  copyholder  to  make  a  lease,  1 1 ;  to  a 

stranger,  to  put  his  cattle  on  the  common,  336,  343,  plea 

of,  341. 

Loss  of  replevin  bond  by  sheriff,  action  for,  244. 
Lunatic,  lease  by,  6 ;  lease  to,  14  ;  surrender  by,  83  ;  proviso 

as  to,  in  Prescription  Act,  338. 


M. 

Machinery,  not  fixed,  may  be  distrained  for  rent,  122,  303. 

Machinery,  fixed,  when  deemed  trade  fixtures,  356 ;  when  it 
goes  to  the  executor,  and  not  to  the  heir,  360,  when  to 
the  executor  of  tenant  for  life,  and  not  to  the  remainder- 
man, 360;  in  what  cases  it  may  be  taken  in  execution, 
361. 

Malice,  express,  not  necessary  to  be  proved  in  action  for  ex- 
cessive distress,  299. 

Management  of  farms,  covenants  as  to,  39,/orro*,  54;  implied 
contract  as  to,  71,  110,  to  manage  according  to  the  cus- 
tom of  the  country,  &c.,  194,  72.  Relief  in  equity  against 
forfeiture,  for  breach  of  such  covenant,  Sec.,  in  what  cases, 
HO, 

Manure,  cmenantt  aa  to,  66 ;  how  construed,  80,  40. 
right  of  off-going  tenant  to,  345. 


Mare  and  foal,  replevin  for,  389. 

Marie,  covenant  that  tenant  may  dig  for,  67. 

Married  woman,  lease  by,  3 ;  lease  to,  14 ;  proviso  as  to,  in 

Prescription  Act,  336. 
Meadow,  converting  to  arable  or  pasture,  orchard  or  bop- 
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Meadow — continued. 

garden,  when  waste,  202 ;  injunction  against  ploughing 

up,  210. 

Memorandum  indorsed  on  lease,  effect  of,  98. 
Merger  of  term  into  the  reversion,  necessary  in  the  case  of  a 

surrender,  83. 

Mesne  assignments,  when  necessary  to  be  set  out,  in  declara- 
tion in  covenant  by  assignee,  183. 
Mesne  profits,  when  recoverable  in  ejectment,  226. 
Messuage,  common  appurtenant  to,  statement  of,  335  :  proof, 

335. 
Mill,  corn  sent  to,  to  be  ground,  cannot  be  distrained  for  rent, 

122,  303. 
Mill  stone,  in  corn  mill,  cannot  be  distrained  for  rent,  302 ;  in 

what  cases  not  removable  by  tenant,  357. 
Mines,  exception  of,  in  lease,  50 ;  opening,  when  waste,  203. 
Minister  of  dissenting  congregation,  in  what  cases  tenant  at 

will  of  chapel,  219. 
Misconduct  of  landlord,  tenant  obliged  to  quit  on  account  of, 

when  a  defence  to  action  for  use  and  occupation,  166. 
Modus,  apportionment  of,  in  what  cases,  175. 
Money,  replevin  will  not  lie  for,  282. 

Money  into  court,  payment  of,  in  replevin  by  plaintiff,  286. 
Money  into  court  of  equity,  payment  of,  in  what  cases,  upon 

bill  for  relief  against  forfeiture  for  non-payment  of  rent, 

319,  170. 
Money  had  and  received,  action  for,  will  not  lie  by  landlord 

against  sheriff,  for  rent  under  an  execution,  248. 
Month  to  month,  tenancy  from,  notice  to  quit  in  the  case  of, 

92. 
Mortgage,  notice  of,  to  tenant,  in  what  cases  necessary,  115, 

81 ;  when  a  good  defence  in  action  for  use  and  occupation 

by  mortgagor,  168. 
Mortgagee,  lease  by,   12,  184;  attornment  to,  81 ;  notice  to 

quit  by,  92 ;  distress  for  rent  by,  115, 116 ;  covenant  for 

rent  against,  185  ;  defence  to  ejectment  brought  by,  223 ; 

when  allowed  to  defend  ejectment,  236;  his  right  to  fix- 
tures, 361,  357,  363,  and  actions  respecting  them,  363. 
Mortgagor,  lease  by,  12,  115,  184;  ejectment  by,  defence  in, 

223. 

Mowing  grass,  covenant  as  to,  54. 
Muck  on  farm,  covenant  as  to,  55. 
Mustard  seed,  injunction  against  sowing,  210. 


N. 

Negative  breach,  in  covenant,  traverse  of,  266. 
Neutral  grass,  covenant  as  to  mowing,  54. 
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Never  indebted,  plea  of,  in  debt  for  use  and  occupation,  169. 

New  assignment,  when  necessary,  in  case  for  disturbance  of 
common,  .'Ul. 

New  lease,  accepting,  when  deemed  a  surrender  in  law  of  the 
old  one,  8(1.  '.'7. 

Nil  liabuit  in  tonementis,  no  plea  in  action  for  use  and  occupa- 
tion, KK>,  nor  in  covenant,  184. 
i  ius  record  in  replevin,  who  may  make  up,  286. 

Non  demisit,  plea  of,  to  debt  for  rent,  150. 

Non  est  factum,  plea  of,  in  covenant,  form  of  it,  266. 

Non-payment  of  rent,  entry  of  lessor  or  his  assignee  for,  102, 
106,  11)4;  right  in  what  cases  waived,  103;  relief  when 
granted  in  equity,  &c.,  319,  170. 

Non-payment  of  rent,  action  for,  upon  lease,  149;  covenant 
for,  154,  non-payment,  when  and  how  traversed,  154 ; 
ejectment  for,  169 ;  summary  proceedings  to  obtain  pos- 
session, in  case  of,  171. 

Nou-performance  of  covenants,  proviso  for  re-entry  in  case 
of,  58  ;  entry  by  assignee  of  reversion,  102.  See  "  For- 
feiture." 

Non-performance  of  condition,  plea  of,  in  use  and  occupation, 

Non-pros  in  replevin,  286,  287  ;  writ  of  inquiry,  287  ;  bond 

forfeited  thereupon,  256. 
Non-residence  of  parson,  &c.,  lease  void  for,  9. 
Notice  to  determine  lease,  at  the  end  of  7  or  14  years,  &c.,98 ; 

how,  99;  plea  of,  in  debt  for  rent,  153. 
Notice  of  distress,  in  what  cases,  127,  form  of  it,  128 ;  the 

like,  where  corn,  &c.,  is  impounded  off  the  premises,  132 ; 

in  what  time  after,  the  goods  may  be  appraised  and  sold, 

1  :w  ;  action  for  distraining,  without  notice,  310. 
Notice  for  double  value,  for  holding  over,  211,  212,  form  of 

H3. 
Notice  not  necessary,  previous  to  ejectment,  upon  expiration 

.;incy  for  life,  or  year*. 
Notice  at  foot  of  writ  in  ejectment  by  landlord  against  tenant, 

Notice  of  inquiry  in  replevin,  what  requisite,  287. 

Notice  of  mortgagee  to  tenants  to  pay  rent  to  him,  in  what 
cases,  81,  116;  after  which  ho  may  d  t,  115; 

plea  of,  in  action  for  rent  by  the  mortgagor,  168. 

Notice  to  produce,  not  necessary,  of  a  notice  to  quit,  96. 

Notfeetoqn  what  CAM,  81,  62,  7  .'1,  by 

landlord,  03 ;  by  tenant,  94,  216 ;  form  and  nenrice,  94, 
96;  in  what  CMOS  it  may  be  conditional,  97  ;  in  what 
CAM*  and  how  waived,  96 ;  bow  proved,  99,  2*9.  Land- 
lord  cannot  distrain  for  rent  due  after  the  expiration  of  it, 
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Notice  to  repair,  covenant  to  repair  upon,  57 ;  landlord  not 
bound  to  give,  but  may  proceed  on  the  general  covenant 
to  repair,  38,  105. 

Notice  to  sheriff  under  an  execution,  that  rent  is  due  to  land- 
lord, 250 ;  form  of  it,  249. 

Notice  by  tenant  in  common  to  pay  his  moiety  of  the  rent  to 
himself,  its  effect,  117. 

Notice  by  tenant  to  landlord,  of  his  being  served  with  declara- 
tion in  ejectment,  234. 

Notice  to  tenant,  previous  to  order  for  possession  for  non- 
payment of  rent,  172,  form  of  it,  173  ;  or  upon  expiration 
of  tenancy,  227,  form  of  it,  229. 

Notice  to  trespassers  in  search  of  game,  covenant  that  tenant 
shall  give,  56 ;  in  what  cases  it  is  advisable  to  give,  331 . 

Notice  of  trial  in  ejectment,  170,  225. 

Not  possessed,  plea  of,  in  case  for  disturbance  of  common, 
336  ;  and  evidence,  337. 

Nunquam  indebitatus,  plea  of,  in  debt  for  use  and  occupation, 
159. 

Nurserymen,  green-houses  and  hot-houses  of,  not  removable 
at  the  end  of  tenancy,  358. 

Nurture,  guardian  for,  cannot  make  a  lease  of  the  ward's 
lands,  12. 


0. 

Oak  trees,  when  timber,  of  which  waste  may  be  committed. 
203.' 

Oath,  before  house  broken  open,  to  seize  goods  fraudulently 
removed  to  avoid  a  distress  for  rent,  126,  139. 

Oath  of  appraisers,  before  they  appraise  goods  distrained  for 
rent,  135,  form  of  it,  135;  by  whom  administered,  135. 

Occupation,  see  "  Use  and  Occupation,"  155 ;  proof  of  occu- 
pation, 159 — 162 ;  how  far  proof  that  the  party  is  assignee 
of  a  term,  187. 

Occupier  of  land,  when  not  entitled  to  the  game,  332. 

Offices,  not  concerning  the  administration  of  justice,  lease  of, 
2. 

Option  to  determine  a  lease  for  years,  by  notice,  in  whom,  98, 
30. 

Orchard,  covenant  to  keep  it  stocked  with  fruit  trees,  53 ; 
cutting  down  the  trees,  waste,  204. 

Order  of  justices,  form  of,  in  the  case  of  fraudulent  removal  of 
goods,  to  avoid  a  distress  for  rent,  146. 

Order  of  justices,  to  give  possession  to  landlord,  after  tenancy 
determined,  227  ;  in  what  cases,  227 ;  notice,  229 ;  appli- 
cation for  warrant,  229,  complaint,  230;  warrant  or 
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Order  of  justices— con  tin  ued. 

order,  231;  execution  of  it,  when  stayed,  231;  no  action 

against  justices,  &c.,  231. 

Order  of  justice*,  to  give  possession  to  landlord,  for  non-pay- 
ment of  rent,  171. 
Order  and  disposition  of  bankrupt,  fixtures  not  goods  and 

chattels  in,  within  the  Bankrupt  Act,  361. 
Ornamental  fixtures,  when  tenant's  fixtures,  and  removable  by 

him. 

r  of  tenant,  landlord's  remedy  for,  233. 
Outer  door,  breaking,  to  distrain,  in  what  cases,  126,  in  what 

not,  1  •_'.->. 
Outgoing  tenants,  rights  and  liabilities  of,  343 :  as  to  crops 

growing,  343  :  right  to  'way-going  crop,  by  stipulation  in 
U-a>es,  :J43,  or  by  the  custom  of  the  country,  343 ; 

right  to  straw,  hay,  manure,  &c.,  unless  there  be  some 

stipulation  in  their  lease,  or  custom  of  the  country,  to 

the  contrary,  345,  346,  3U,  40. 

Outgoing  tenant,  sale  of  fixtures  by,  to  incoming  tenant,  353. 
Outlawry,  when  it  determines  a  tenancy  at  will,  83,  220 ;  who 

in  that  case  shall  have  the  emblements,  3:i7. 
Overseers  of  the  poor,  leases  by,  12. 
Overt,  pound,  what,  130 ;  cattle  may  be  impounded  in,  goods 

not,  130  ;  cattle  impounded,  by  whom  to  be  fed,  131. 
Overplus,  after  sale  of  di»tn->s.  to  be  left  with  constable,  134, 

138 ;  action  for  not  doing  so,  314,  in  what  cases,  314, 

declaration,  315,  general  issue  and  evidence,  315,  137. 
Ownership,  act  of,  when  a  determination  of  a  tenancy  at  will, 

MX 

P. 

Painting  demised  premises,  covenant  as  to,/orm  of  it,  17,  46  ; 

in»ide  painting  is  within  covenant  to  repair,  180. 
Piles  of  a  park,  throwing  down,  waste,  -Jn... 
Pans  for  salt  works,  fixed,  in  what  cases  they  go  to  the  heir, 

not  to  the  executor,  : 
Parcels,  in  a  lease,  15,  31;  how  stated,  15,  44,  50;  exo 

in  them,  effect .  : 
Parceners,  lease  by,  11;  distress  by,  116,  202;   action    t.  < 

waste  by,  206. 
Parcri  fracto,  writ  de,  the  ancient  remedy  for  pound  breach, 

148. 

Park,  pales  of,  throwing  down,  waste,  806. 
Parol  demise,  60 :  in  what  CMOS  vai, I,  ID  what  cases  void,  60, 

60 ;  when  deemed  a  demise  from  year  to  year,  60. 
Parol  notice  to  qu; 
Parsnips,  growing,  go  to  the  heir,  not  to  the  executor,  899. 
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Parson,  lease  by,  6 — 9;  lease  to,  15;  action  for  waste  by,  206 ; 

his  executor  when  entitled  to  emblements,  326. 
Partners,  tenants,  liability  of,  158. 
Party  grieved,  pleading  and  evidence  in  actions  by,  216. 
Party  walls,  covenant  to  keep  them  in  repair,  45,  46. 
Pasture,  converting  meadow  into,  waste,  202;  injunction  to 

restrain  the  converting  of  pasture  into  arable,  210. 
Pasture,  common  of,  tenant's  remedy  for  disturbance  of,  333. 

See  "  Common.' 

Pasture,  sole  and  several,  right  of,  in  the  land  of  another,  333. 
Payment  of  money  into  court  in  replevin,  286. 
Payment  of  money  into  court,  upon  bill  or  application  for 

relief  from  forfeiture  for  non-payment  of  rent,  319,  170. 
Payment  of  rent,  covenant  for,  37,  form  of  it,  45,  51;  when 

implied  from  the  reddendum,  &c.,  194. 

Payment  of  rent,  its  effect,  in  creating  a  tenancy  from  year  to 
year,  61,  68,  69,  91,  102,  103,  219,  221;  as  evidence  in 
action  for  use  and  occupation,  163  ;  to  assignee  of  rever- 
sion, its  effect  in  preventing  tenant  from  disputing  his 
derivative  title,  223. 

Payment  of  rent,  how  pleaded  in  debt  for  rent,  151;  in  cove- 
nant for  rent,  154,  in  action  for  use  and  occupation,  169 ; 
proof  of,  in  what  case  under  riens  in  arrear,  151. 
Payment  by  tenant  for  landlord,  when  pleadable  in  debt  for 

rent,  153. 

Pear  trees,  cutting  down,  in  an  orchard  or  garden,  waste,  204. 
Penalties,  action  for,  pleading  and  evidence  in,  143,  215. 
Pensions,  apportionment  of,  175. 

Permissive  waste,  what,  200;  declaration  in  action  for,  208. 
Pier-glasses,  not  fixtures,  352 ;  may  be  removed  by  tenant, 

352. 
Pigeons,  covenant  to  keep  up  the  stock  of,  in  dovecot,  53 ; 

and  leave  the  same  well  stocked,  55. 
Piscary,  common  of,  action  for  disturbance  of,  333. 
Plaint  in  county  court,  in  replevin,  283. 
Flashings  of  hedges,  covenant  that  tenant  may  take,  57. 
Pleas,  special,  in  action  on  lease  for  rent,  152 ;  in  covenant 
for  rent,  155 ;  in  action  for  use  and  occupation,  167  ;  in 
action  for  injury  to  reversion,  239;   in  action  against 
sheriff  for  rent  under  an  execution,  254 ;  in  action  on 
replevin  bond,  262 ;  in  case  for  disturbance  of  right  of 
common,  341. 

Pledges  in  replevin,  action  against,  255 :  in  what  case,  255, 
bond,  256,  and  assignment,  257  ;  declaration,  258 ;  gene- 
ral issue,  262,  general  traverses,  262,  special  pleadings, 
262  ;  verdict,  264  :  staying  proceedings,  264. 
Pledges  in  replevin,  insufficient, — action  against  the  sheriff  for 
taking,  243:  in  what  cases,  243 ;  declaration,  244 ;  gene- 
ral issue  and  evidence,  246 ;  damages,  247. 
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Plough,  beasts  of  the,  not  to  be  distrained,  in  what  cases,  U'-J  ; 
action  for  distraining  them,  300,  declaration,  301;  general 
issue  and  evidence,  301. 

Ploughing  up  common,  remedy  for  the  commoners,  34'J. 
Ploughing  meadow  or  pasture,  covenant  against,  54  ;  injunc- 
tion against,  210  ;  ploughing  strawberry  beds,  waste,  204. 
Plough-bote,  cort  mint  as  to,  57. 
Pone  per  vadios,  in  Durham,  landlord's  right  to  rent  under, 

MB. 

Pone  per  vadios,  in  replevin,  in  what  cases,  285. 
Poor,  overseers  of  the,  lease  by,  12. 
Possession,  covenant  to  give  up,  at  the  end  of  term,  48. 
Possession  of  premises  under  a  contract  of  sale,  creates  a  te- 
nancy at  will  only,  70. 

Possession,  demand  of,  in  action  for  double  value,  212,  form 
of  it,  213;  in  action  of  ejectment,  224,  in  what  cases  it 
determines  a  tenancy  at  will,  219. 
Possession  of  goods  distrained,  how  kept,  129. 
Possession  given,  by  justices'  order,  for  non-payment  of  rent, 

171,  or  upon  determination  of  tenancy,  227. 
Possession,  landlord  entering  cannot  turn  tenant  out  of,  317, 

318. 
Possession,  quitting,  under  power  to  determine  the  tenancy  by 

notice,  pleadable  hi  debt  for  rent,  K>3. 

Possession,  order  and  disposition   of  bankrupt,  fixtures  not 
goods  or  chattels  in,  within  meaning  of  the  Bankrupt  Act, 
361. 
Pound,  covert  or  overt,  impounding  in,  130 ;  by  whom  cattle 

in,  to  be  fed,  131. 
Pound  breach,  148  ;  remedy  for,  148;  landlord  may  re-seiw 

the  goods  or  cattle,  148 ;  remedy  by  indictment,  148. 
Power,  lease  in  pursuance  of,  13,  27  ;  by  tenant  for  life,  10  ; 
by  committee  of  lunatic,  <i ;  if  not  according  to  the  power, 
void,  and  acceptance  of  it  not  a  surrender  in  law  of  an  old 
lease,  87  ;  defects  in  such  leases,  how  far  remedied,  14. 
Power  of  re-entry  reserved  to  landlord  in  leases,  how  exercised, 
for  non-payment  of  rent.  in;,.  f,,r  n»t  repairing,  105,  for 
watte.  <>t  insuring,  100,  for  assigning  or  und< T- 

•  r  act.-,  10!),  11  n. 
in  Mir h  ras.-!.,  ]H«». 
Prebendary,  lease  of,  7. 
Precept  to  replevy  goods,  bow  obtained,  283. 
Prescription,  fur  sole  and  several  pastir 

growing  on  a  certain  place.  mum  for  the 

whole  year  in  •  :  the  lord,  334;  not  fur  him!, 

884;  not  by  &>}•  :'.7  :  claim  by,  formerly,  337  ; 

how  now. 

Present  demise,  words  of,  necessary  in  a  lease,  98 ;  otherwise 
is  but  an  agreement,  23, 00. 
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Preserving  game,  covenant  for,  56. 

Presumption  of  surrender,  in  what  cases,  86  ;  in  what  cases 
not,  88. 

Presumption  of  title  to  things  claimed  by  prescription,  none, 
under  thirty  years,  338,  340. 

Price,  not  selling  distress  for  the  best,  action  for,  212  j  decla- 
ration, 313;  general  issue  and  evidence,  313. 

Privity  of  contract  between  assignee  of  lessor  and  lessee,  how 
created,  183. 

Proceedings,  staying,  in  ejectment  for  non-payment  of  rent, 
170  ;  in  summary  proceedings  to  obtain  possession  after 
expiration  of  tenancy,  231  ;  not  in  ejectment  for  not  re- 
pairing, 190. 

Proceedings  in  county  court,  in  replevin,  283. 

Produce  of  farm,  how  sold  under  an  execution,  124. 

Promissory  note  given  on  account  of  rent,  no  extinguishment 
of  right  to  distrain,  114. 

Prostitution,  premises  let  for  the  purpose  of,  when  a  good  plea 
in  action  for  use  and  occupation,  168. 

Proviso  for  re-entry,  101,  72,  for  non-payment  of  rent,  105,  for 
not  repairing,  105,  for  waste,  106,  for  not  insuring,  106, 
for  assigning  or  underletting,  107,  in  case  of  bankruptcy, 
110,  38,  for  other  acts,  109  :  form  of  it,  48,  58.  Eject- 
ment thereon,  189.  Tenant  not  entitled  to  emble- 
ments,  328  ;  when  not  entitled  to  fixtures,  350. 

Pulling  down  house,  waste,  201. 

Pulse,  growing,  may  be  distrained  for  rent,  123 ;  how  im- 
pounded, appraised  and  sold,  132  ;  tender  of  rent  before, 
305. 

Pump,  in  what  case  removable  by  tenant,  353. 

Purchase,  possession  of  land  under  a  contract  of,  in  what  cases 
a  tenancy  at  will,  70  ;  in  what  cases  the  purchaser  liable 
to  action  for  use  and  occupation,  160 ;  but  if  vendor  con- 
tinue in  possession,  vendee  cannot  sue  him  in  that  form 
of  action,  161. 

Purchase  of  fixtures,  by  incoming  from  outgoing  tenant,  353. 

Purchaser  of  property  by  ecclesiastical  corporations,  9. 

Pursuing  game,  right  of  landlord  or  tenant  as  to,  332. 


Quarter  to  quarter,  tenancy  from,  notice  to  quit  in  case  of,  92. 
Quarterly  tenant,  not  liable  to  action  for   double   value   for 

holding  over,  212. 
Que  estate,  prescription  in,  337  ;   how  formerly,  337 ;  how 

now,  337. 
Quiet  enjoyment,  covenant  for,  271 ;  runs  with  the  land,  276  ; 

form  of  it,  19, 49, 58, 272 ;  when  implied,  42, 71, 271, 272, 
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Quiet  enjoyment — continued. 

Action  for  breach  of  it,  271,  278,  322,  express,  272,  or 
implied,  27 1 ,  'J7-' :  th-dnnition,  276,  how  title  of  the 
party  evicting  stated  in  it,  277  ;  how  interruption  stated 
in  it,  278.  The  express  covenant  wholly  supersedes  the 
implied  one,  268,  272. 

Quit,  notice  to,  91 :  in  what  cases,  91,  62,  70,  213,  221,  228  ; 
by  landlord,  93;  by  tenant,  94,  216;  forms  and  ser- 
vice, 94,  96  :  in  what  cases  it  maybe  conditional,  97  ;  in 
what  cases  and  how  waived,  96;  how  proved,  (JH,  CJJ. 
Landlord  cannot  distrain  for  rent  after  the  expiration  of 
it,  112. 

Quitting  possession,  after  determining  the  tenancy  by  notice, 
pleadable  in  debt  for  rent,  153. 


Rabbit  warren,  on  common,  remedy  of  commoner  for,  by  ac- 
tion against  the  lord,  342;  but  he  cannot  fill  up  the 
burrows,  or  kill  the  rabbits,  Ml-J. 

Rates,  covenant  to  pay,  4">,  51. 

Rebuild,  tenant  bound  to,  under  covenant  to  repair,  if  pre- 
mises burnt.  1HI'. 

Rebuilding  house  larger  than  it  was  before,  in   what  cases 

Receipt  of  rent,  presumptive  evidence  that  all  previous  rent  is 
paid,  151.  In  what  cases  it  creates  a  tenancy  from  year 
to  year,  6t),  •  \» .  t ;  i .  :  1 1 ,  •_>  i : » .  -.'-j  1 ,  -2-2-2 ;  in  what  cases  it 
raises  an  implied  contract  of  holding  under  the  terms  of  a 
former  lease,  193  ;  in  what  cases  it  waives  a  forfeiture, 
.  104.  inc.  or  notice  to  'i"if 

Receipt  of  rent,  how  far  evidence  of  party  being  assignee  of 
the  term,  188. 

Receiver  appointed  by  tin-  <-»urt  of  chancery,  in  what  cases  he 
may  give  notice  to  quit, '.»:};   may  detrain  for  mi- 
may  demand  possession,  preparatory  to  action  for  double 
value. 

Recognizance  of  bail  in  cjer  t  hat  cases,  226 ;  recog- 

nizance upon  stay  of  execution,  296. 

Record  of  nisi  prius,  in  replevin,  by  whom  to  bo  made  up,  286. 

fr-cnnl  of  MiTiiinark   DrOMedlDfi  "t'  jMttOM,  in  L';\III-  po.v,,  >- 

sion  to  la  ;>ayment  of  rent,  1 

Rreonlari  fan  a-  Ujii.-hnn,  t'onneHy  in  replevin.  v»K.V 

Beotor,  lease  by,  6,  7,  8 ;  successor  may  maintain  ejectment 

-    In-   have 


allowed  the  tenant  to  hold  on,  and  thereby  created  a  te- 
Reddendam  in  a  lease,  province  of,  33, 1 13 :  in  what  form  of 
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Reddendum  in  a  lease,  continued. 

words  it  may  be,  35 ;  form  of  it,  45  ;  form  of  it,  as  to  in- 
creased rent,  50,  51 ;  may  have  relation  back,  36. 

Re-entry,  proviso  for,  101,  71,  for  non-payment  of  rent,  105, 
194,  72,  for  not  repairing,  105,  for  waste,  106,  for  not 
insuring,  106,  for  assigning  or  underletting,  107,  in  case 
of  bankruptcy,  110,  38,  for  other  acts,  109  ;  form  of  it, 
48,  58.  In  what  cases  waived,  103.  In  what  cases  re- 
lieved against  in  equity,  318.  Ejectment  thereon,  189  ; 
in  what  cases,  by  assignee  of  the  reversion,  102.  Tenant 
not  entitled  to  emblements,  328,  or  fixtures,  350. 

Re-en  try,  right  of,  by  law,  for  forfeiture,  independently  of 
proviso,  100. 

Reference  of  replevin  suit,  no  plea  to  action  on  the  replevin 
bond,  263. 

Refusing  to  restore  goods  distrained,  on  tender  of  rent,  action 
for,  304;  declaration,  305;  general  issue  and  evi- 
dence, 306. 

Re-letting  premises  to  another,  deemed  eviction  of  the  present 
tenant,  164. 

Remainderman  not  bound  by  lease  of  tenant  in  tail,  9  ;  nor 
by  lease  of  tenant  for  life,  nor  can  he  even  confirm  it,  10, 
unless  he  join  in  the  lease,  10 ;  surrender  to,  84  ;  notice 
to  quit  by,  91 ;  action  for  waste  by,  205,  206 ;  action  by, 
for  double  value  for  holding  over,  212 ;  ejectment 
by,  221. 

Remainderman,  receipt  of  rent  by,  after  death  of  tenant  for 
life,  in  what  cases  it  creates  a  tenancy  from  year  to  year, 
69,  221 ;  and  upon  what  terms,  193. 

Remainderman  and  executor  of  tenant  for  life,  apportionment 
of  rent  between,  174 ;  their  right  to  fixtures,  360. 

Remaining  on  the  premises  an  unreasonable  time  after  dis- 
training, action  for,  307  ;  declaration,  308 ;  general  issue 
and  evidence,  308. 

Remedies  for  landlord  against  his  tenant,  for  rent,  111,  for 
breach  of  covenant,  178,  for  breach  of  contract  not  un- 
der seal,  191,  for  waste,  199,  for  holding  over,  211. 

Remedies  for  landlord  against  tenant  who  attorns  to  him, 
81,  82. 

Remedies  for  landlord  against  strangers,  233  :  for  evicting  or 
attempting  to  evict  his  tenant,  233;  for  injuries  to  his 
reversion,  236;  against  the  sheriff,  240;  against  the 
sureties,  on  a  replevin  bond,  255. 

Remedies  for  tenant  against  his  landlord,  265  :  for  breach  of 
contract,  265,  278 ;  for  a  wrongful  or  irregular  distress, 
280 ;  for  entry  without  cause,  317  ;  in  case  of  ejectment 
for  a  forfeiture,  318;  for  expulsion  by  a  stranger,  320; 
for  allowing  him  to  be  distrained  upon  for  head-rent, 
321.  Right  to  emblements,  324;  to  fixtures,  352. 
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Remedies  for  tenant  against  strangers,  331  :  for  trespass,  331  ; 

for  disturbance  of  common,  333.     Rights  and  liabilities 

of  outgoing  tenant,  343. 

Removal  of  a  distress  after  tender  of  the  rent,  action  for,  305. 
Removal  of  fixtures,  by  tenant,  in  what  cases,  852  ;  of  trade 

fixtures,  in  what  cases,  356  ;  of  farm  fixtures,  358. 
Removal,  fraudulent,  of  goods,  to  avoid  a  distress  for  rent, 

i:V.»:  landlord's  remedy  by  distraining  the  goods,  139, 

121,  126  ;  and  action  for  double  value,  140,  form  of  de- 

claration, 140  ;  general  issue,  141,  evidence  for  plaintiff, 

141,  evidence  for  defendant,  143  ;  declaration,  for  aiding 

or  assisting   in    it,  144,   general    issue   and   evidence, 

144.     Summary  proceedings  for  the  like  offence,  146, 

order,  146. 
Removal  of  goods  distrained  for  rent,  130;    to  what  place, 

and  when,  131,  132. 
Removal  of  goods  taken  in  execution,  what  sufficient  to  render 

the  sheriff  liable  for  the  rent,  252,  247. 
Removal  of  replevin  suit  from  county  court,  how,  284. 
Renewal    of  lease,    may    be,  without  surrender  of  under- 

leases, 88. 
Rent,  acceptance  of,  by  issue  in  tail,  its  effect,  9  ;  by  remain- 

derman, its  effect,  10  j    its  effect  in  waiving  a  forfeiture, 

H»:l.  U'U,  or  notice  to  quit,  97. 
Rent,  apportionment  of,  174:  between  the  executor  of  the 

lessor,  and  the  remainderman,  174  ;    between    two  or 

more  revereionere,  176  ;  between  lessee  and  reversioner, 

177.  166. 
Rent  reserved  upon  an  assignment,  73  ;  cannot  be  distrained 

for,  73,  but  may  be  surd  for,  73. 
Rent,  covenant  to  pay,  17,  37,  form  of  it,  45,  51  ;  when  ira- 

• 
distraining  for,  in  what  cases  a  waiver  of  a  notice  to 

distraining  for  more  than  Is  due,  action  for,  294  ;  df- 
rfnrntiini,  '2'.)~>  ;  ir»-u<T.il  I-MIC  and  evidence. 
Rent,  distraining  twin-  for  it,  action  for,  in  what  cases,  291  ; 

"/.'J.i:i;  pleadings  and  evidence,  293. 

Rent,  -..ii  fnr.-J  1'!;  in  what  cases,  -'1  tint), 

evidence  under  the  general  issue,  217.     It  may  be 
distrained  for,  '21'  J. 

Rent,  due  to  head  landlord,  payment  of  it,  pleadahle  in  debt 
for  rent,  163;  allowing  tenant  to  be  detrained  on  for  it, 


Rt-nt,   landlord 


'*  right  to,   under  an   execution,  247  :  action 
Jkc.,  against  the  sheriff,  for  not  paying  rent  due  to  a  land- 
lord, under  an  execution  againut   thn  tenan',  '247  ;    in 
what  cates,  247  ;  by  and  against  whom,  240;  /orm  of 
he  m  application  to  the  court,  2.'X);  I 

/    -2 
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Rent— continued. 

250 ;  declaration,  250 ;  general  issue  and  evidence,  252 ; 
general  traverses,  253,  and  evidence,  253.  Special  pleas, 
254.  Verdict,  255. 

Rent,  payment  of,  its  effect  in  creating  a  tenancy  from  year  to 
year,  61,  68,  69,  91,  219,  221;  and  upon  what  terms, 
71,  72,  193;  waiving  a  notice  to  quit,  97;  its  effect  as 
evidence  in  an  action  for  use  and  occupation,  161 ;  in 
preventing  tenant's  disputing  the  derivative  title  of  as- 
signee of  the  reversion,  223. 

Rent,  payment  of,  how  pleaded  in  debt  for  rent,  151,  in  co- 
venant, for  rent,  154,  in  action  for  use  and  occupation, 
164, 169 ;  proof  of,  in  what  cases,  under  riens  in  arrear, 
151. 

Rent,  payment  of  into  court,  in  what  cases,  to  have  relief 
against  a  forfeiture,  170,  319. 

Rent,  receipt  of,  how  far  proof  of  the  party  being  assignee  of 
the  term,  188. 

Rent  being  due,  how  proved,  253. 

Rent,  proviso  for  re-entry  for  non-payment  of,  105;  form  of 
it,  48,  58 ;  ejectment  for  the  forfeiture,  169 ;  tenant  how 
relieved  from  the  forfeiture,  319,  170. 

Rent,  remedy  for,  by  distress,  111.  See  "  Distress."  Assignee 
of  reversion  may  distrain,  115. 

Rent,  remedy  for  by  action,  &c.,  149 : — 

1.  By  action  upon  the  lease,  149;  by  whom,   149, 
against  whom,   149,   150;   declaration,  150.      General 
issue,  and  evidence  under  it,  150.    Plea,  Riens  in  arrear, 
151;  evidence,  151.    Plea,  Eviction,  arid  evidence,  152. 
Plea,  term  assigned,  152.     Other  pleas,  153. 

2.  By  action  of  covenant,  154;    against  lessee,  154, 
or  assignee  of  the  term,  154;   declaration,  154;  plea  of 
payment,  154;  eviction,  155;  acceptance  of  the  assignee 
of  term  as  tenant,  cannot  be  pleaded  in  covenant  for  rent, 
154,  but  it  may  in  debt,  154. 

3.  By  action  for  use  and  occupation,   155;  in  what 
cases,   155;    by  whom,  156,  and  against  whom,  157; 
declaration,  158,  form  of  it,  159;  General  issue,  159; 
evidence  for  the  plaintiff,  159,  for  the  defendant,  163. 
Special  pleas,  167 :  assignment  to  another,  167 ;  bank- 
ruptcy of  defendant,  167  ;  conditional  renting,  and  con- 
dition not  performed,  168 ;   distress  for  the  same  rent, 
168 ;  illegality,  &c.,  168 ;  notice  and  claim  of  mortgagee, 
168;  payment,  169. 

4.  Ejectment  for  non-payment  of  rent,  169 :  in  what 
cases,  169;  proceedings  when  stayed,  170;  judgment  for 
default  of  appearance,  1 70 ;  relief  in  equity,  170;  when 
tenant  finally  barred,  171. 
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5.  Summary  mode  of  obtaining  possession  of  premises 
for  non-payment  of  rent,  171 ;  in  what  cases  and  how, 
171 ;  information,  172,  notice,  173  j  record  of  the  pro- 
ceedings, form,  173;  appeal  174. 

Rent,  what  to  be  reserved,  in  leases  by  married  women,  4 ;  and 
ecclesiastical  persons,  4,  7,  8;  in  leases  by  colleges,  &c., 
in  what  cases  a  corn  rent,  8,  9.  How  reserved,  32. 

Rent,  tender  of,  129 ;  by  whom,  129 ;  at  what  time  to  prevent 
a  sale  of  the  distress,  129.  Distraining  after  tender, 
action  for,  304;  refusing  to  restore  a  distress  after  tender, 
action  for,  304. 

Repair,  covenant  to,  17,  37,  form  of  it,  45,  52,  17  ;  how  com- 
plied with,  179 ;  covenant  to  repair  within  a  certain  time 
after  notice,  37,  form  of  it,  46 ;  covenant  to  set  out 
timber  for  repairs,  67  ;  agreement,  not  under  seal,  to  re- 
pair, and  remedy  thereon,  72, 198.  Action  of  covenant 
for  not  repairing,  178;  declaration,  178;  plea,  17!i; 
evidence,  179;  special  pleas,  182.  No  implied  contract 
that  landlord  shall  repair,  279.  None  implied,  where 
there  is  an  express  covenant  to  repair,  72. 

Repair,  covenant  that  landlord  may  enter  to  view,  IB,  form  of 

;,  is. 

Repair,  covenant  to,  proviso  for  entry  for  broach  of,  1<>.">  : 
ejectment  thereon,  189;  relief  from  the  foiicitun-,  in  what 
cases,  320,  170.  Assignee  of  the  reversion  may  enter. 

Replevin,  282:  in  what  cases,  282,  303;  by  and  against 
whom.  2*-J  :  mode  of  reple vying  the  goods,  283.  Pro- 
ceedings in  the  county  court,  283;  removal  of  tin- 
284.  Proceedings  in  the  court  above,  285 ;  appearance, 
and  declaration,  285;  avowry,  2*1!;  pica*  in  Lap,  286; 
issue,  trial,  &c.,  28G;  writ  of  inquiry,  287;  costs,  288; 
judgment  and  execution,  288. 

Replevin  bond,  action  upon,  12.r>5 :  in  what  cases,  265;  t!i< 
bond,  266;  assignment,  257,  and  form,  . 

",268;  general  issue,  262;  general  travers. 
•pedal  pleadings,  262;  verdict,  264;  stay  ing  proceedings, 
91 

bond,  action  against  sheriff  for  not  taking,  240 ; 
declaration,  241  ;  ywrnl  />*r/r,  242,  mid  rvidnncv,  242  . 
general  traverse,  243;  in  what  cases  th.  . -,.urt  \\ill  n- 
licvf  th.-  Min-ti.-s,  241.  Action  a-ain.st  hlierih"  for  taking 
insufficient  sureties,  243.  Action  against  him  for  losing 
t  h.  -bond,  244. 

Bepbvy,  what  time  allowed  tenant  to.  in:).  134. 

Representatives,  right  of,  to  fixtures,  368. 

of  a  distress,  148:  remedy  for,  148;  landlord  may 
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re-seize  the  goods  or  cattle,  148.    In  what  case  lawful, 
304. 

Reservation  of  rent,  in  assignment  of  a  lease,  73 ;  but  the 
assignor  cannot  distrain  for  it,  73,  114,  although  he  may 
sue  for  it,  73. 

Reservation  of  rent  in  leases,  32  ;  in  what  cases,  32,  how  re- 
served, 33,  35  ;  to  whom,  34  ;  its  effect,  219 ;  mu&t  be 
of  a  rent  certain,  32 ;  reservation  of  increased  rent  for 
ploughing  up  meadow,  &c.,  36. 

Restrictions  usual  in  powers  of  leasing,  14. 

Restrictive  statutes  as  to  leases,  3. 

Retorno  habendo,  writ  de,  in  replevin,  288,  245. 

Returning  overplus,  after  sale  of  distress,  138,  when  and  to 
whom,  139.  Action  for  not  doing  so,  314  ;  declaration, 
315;  general  issue  and  evidence,  315. 

Reversion,  landlord's  remedy  for  injury  to  it,  236:  in  what 
cases,  236;  declaration,  238;  general  issue,  238,  and 
evidence,  239;  general  traverses  and  evidence,  239; 
special  pleas,  239. 

Reversion,  assignee  of,  what  actions  he  may  have,  73,  182, 
185,  where  he  may  lay  the  venue,  149 ;  covenant  by, 
182,  188,  declaration,  182,  189,  pleas,  &c.,  184;  may 
enter  for  forfeiture,  102.  Ejectment  by,  evidence  in, 
221.  Action  by,  for  fixtures,  363.  Action  for  use  and 
occupation  by,  156,  evidence  in  it,  162;  defendant  may 
dispute  his  derivative  title,  165.  What  actions  lie 
against  him,  183, 185;  venue  in  them,  186;  declaration, 
189,  266. 

Reversioner,  when  not  bound  by  lease  of  tenant  in  tail,  9  ; 
surrender  to  him,  84;  apportionment  of  rent  between 
lessee  and  him,  177,  or  between  two  or  more  reversioners, 
176.  Action  for  waste,  by,  205,  206. 

Rick  of  hay,  distrainable  for"  rent,  123;  where  to  be  sold, 
136. 

Rick  yard,  covenant  that  tenant  shall  have  the  use  of,  for 
threshing,  &c.,  his  'way-going  crop,  57. 

Riens  in  arrear,  plea  of,  in  debt  for  rent,  151 ;  not  in  cove- 
nant, 154. 

Right  of  action,  can  only  be  discharged  by  release,  or  accept- 
ance of  something  in  satisfaction,  300. 

Right  of  common,  how  formerly  claimed,  337 ;  how  now, 
337  ;  form  of  a  traverse  of,  337 ;  how  proved,  338 ;  in 
what  cases  it  may  be  pleaded  and  proved  by  defendant, 
341. 

Right  to  emblements,  323. 

Right  of  entry  for  a  forfeiture,  100  :  in  what  cases  generally, 
100;  by  whom  to  be  exercised,  102;  in  what  cases 
waived,  103.  Right  of  entry  in  particular  cases,  105 : 
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for  non-payment  of  rent,  105,  for  not  repairing,  105,  for 
waste,  106,  for  not  insuring,  106,  for  assigning  or  under- 
letting, 107,  for  other  acts,  &c.,  109,  110.    Entry  without 
Jit,  remedy  for,  317. 

Right  of  way,  or  watercouse,  &c.,  lease  of,  must  be  by  deed,  2 ; 
grant  of,  in  leases,  31. 

River,  bank  of,  suffering  it  to  be  ruinous,  in  what  cases  waste, 

Roots,  growing,  may  be  distrained  for  rent,  123;  when  and 
where  to  be  appraised  and  sold,  132;  tender  of  rent  be- 
fore, 305. 

Rule  against  the  sheriff,  to  pay  rent  under  an  execution,  250. 

S. 

Sale  of  farming  produce  under  an  execution,  how,  124. 

Sale  of  fixtures,  by  outgoing  to  incoming  tenant,  353  ;  action 
by  vendor,  :*'>:*. 

Sale  of  ecclesiastical  property,  in  what  cases  authorized,  0. 

Sale  of  goods  distrained  for  rent,  136;  how,  136;  where, 
when,  133,  134.  Selling  after  tender  of 
rent,  action  for,  305.  Selling  before  five  days,  action 
for,  309;  selling  without  notice,  action  for,  310;  selling 
without  appraisement,  action  for,  311 ;  not  selling  for  the 
best  price,  action  for,  312  ;  action  for  not  returning  the 
surplus  after  the  sale,  314. 

Sale  of  goods  fraudulently  removed  to  avoid  a  distress,  in  what 
easea  they  cannot  be  distrained  after,  121,  139. 

Sale  of  land,  vendee  let  into  possession  upon  contract  of,  is 
tenant  at  will  to  vendor  until  the  purchase  completed, 
219,  not  necessary  to  give  him  notice  to  quit.  : 
vendor  remaining  in  possession,  not  liable  to  action  for 
use  and  occupation,  Ifil. 

Salt  pans,  fixed,  in  what  cases  they  go  to  the  heir,  not  to  the 
executor,  360. 

Sea  wall,  suffering  it  to  be  ruinous,  when  waste,  908. 

Second  action   for   injury  to  a  reversion,  in  wlmt  rases,  240. 

rem  for  the  same  rent,   when  illegal,  •_".»!.  when 
1,  129,  133,  291.    Action  fur  it,  291  ;  dcclaratiim, 
:*;  pleading*  and  evidence,  293. 

Second  nofio-  to  quit,  effirt  of,  !>7. 

Seidn,  livery  •••'.  <i]«>n  a  lease  for  life,  29  ;  not  necewary  upon 

a  surrender,  83. 
8eliurBof(tood»,  Madiftres»forrent,12.r>:  how,  126;  when, 

126;    by  whom,    126;    see  "  Mitrcu;"   wizure,  after 

being  wacued,  148. 

un-  of  tfofMift  fraudulently  r«-nio\«-d  toavoidndiMrev.  1W. 

when,  198;  where,  139;  how,  139. 
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Sequestration  from  a  court  of  equity,  landlord's  right  to  rent 
under,  248. 

Service  of  writ  in  ejectment,  169 ;  how,  in  case  of  vacant  pos- 
session, 169. 

Service  of  notice  of  claim  for  double  value,  for  holding  over, 
214. 

Service  of  notice  of  distress,  128. 

Service  of  notice  to  quit,  94,  96 ;  how  proved,  222. 

Service  of  notice  on  tenant,  of  intended  application  to  justices 
for  a  wan-ant  to  give  possession,  after  tenancy  determined, 
229. 

Several  fishery,  lease  of,  must  be  by  deed,  2. 

Sewers'  rate,  covenant  to  pay,  is  an  usual  covenant,  41. 

Sheaves  of  corn  may  be  distrained  for  rent,  123 ;  where  to  be 
impounded  and  sold,  132,  136. 

Sheep,  distraining  for  rent,  action  for,  300 ;  in  what  cases, 
300  ;  declaration,  301 ;  general  issue  and  evidence,  301. 

Sheriff,  action  against,  by  landlord,  for  not  taking  a  replevin 
bond,  240  :  in  what  cases,  240 ;  declaration,  241 ; 
general  isssue,  242,  and  evidence,  242;  general  tra- 
verses, 243. 

Action  against  the  sheriff,  for  taking  insufficient  pledges 
in  replevin,  243  :  in  what  cases,  243 ;  by  and  against 
whom  244;  declaration,  244;  general  issue  and  evi- 
dence, 246;  damages,  247. 

Action,  &c.,  against  the  sheriff,  for  not  paying  rent  due 
to  a  landlord,  under  an  execution  against  the  tenant,  247  ; 
in  what  cases,  247  ;  by  and  against  whom,  249 ;  form  of 
the  notice,  249 ;  application  to  the  court,  250 ;  action, 
250 ;  declaration,  250;  general  issue  and  evidence,  252; 
general  traverses,  253,  and  evidence,  253.  Special  pleas, 
254.  Verdict,  255. 

Action  against  sheriff,  for  losing  a  replevin  bond, 
244. 

Sheriff,  attachment  will  not  lie  against,  for  not  taking  a  re- 
plevin bond,  241 ;  or  for  taking  insufficient  pledges  in 
replevin,  244. 

Sheriff,  in  what  cases  he  may  sell  fixtures  under  an  execution, 
360,  356,  in  what  not,  349, 350,  356 ;  if  his  sale  be  illegal, 
trover  will  lie  against  the  vendee,  349, 362. 

Ship,  replevin  lies  for,  282. 

Shooting  over  a  manor,  lease  of  the  right  of,  must  be  by 
deed,  2. 

Shop,  covenant  not  to  use  demised  premises  as,  18. 

Simony,  lease  by  clergymen  not  impeachable  for,  9. 

Smith's  shop,  horse  in,  to  be  shod,  is  not  distrainable  for  rent, 
122,  303 ;  anvil  in,  not  distrainable  for  rent,  302. 

Soap  boiler's  vat,  a  trade  fixture,  and  may  be  removed  by 
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Soap  boiler's  vat — continued. 

teuan  .' .  or  sold  under  an  execution  against  him, 

361. 

Socage,  guardian  in,  lease  by.  !•.». 

Sole  and  several  pasture,  right  of,  to  what  extent  it  may  be 
claimed,  :m. 

Sowing  land  with  mustard  seed  or  other  pernicious  crop,  in- 
junction against,  210. 

Special  capias  utlagatum,  landlord  entitled  to  his  rent  under, 

Special  property  in  goods,  sufficient  to  maintain   replevin, 

Spiritual  persons,  leases  by,  7,  8,  6. 

Stable,  let  to  another,  horses  in,  may  be  distrained  for  rent, 

303. 
Stack  of  hay  or  corn,  may  be  distrained  for  rent,  123 ;  where 

to  be  impounded  and  sold,  13*2,  136. 
Stack  yard,  covenant  for  tenant  to  have  the  use  of,  to  thresh 

\vay-going  crop. 

Stamp  required  on  an  agreement,  62 ;  on  an  appraisement  of 
tress,  136  ;  on  an  assignment,  75  ;  on  assignment  of 

a  replevin  bond,  241,  258  ;  on  an  attornment,  in  what 

cases,  81  ;  on  a  lease,  42,  43,  151 ;  on  a  surrender,  86. 
Statute  of  frauds,  sale  of  fixtures  not  a  sale  of  an  interest  in 

land  wit  hi* 
Statute  of  limitations,  in  actions  by  party  grieved,  210  ;  in 

case  for  disturbance  of  common,  337,  338,  plea  of,  34 1 
Statute  merchant,  tenant  by,  when  entitled  to  emblements, 

Stay  of  execution  in  ejectment,  on  what  terms. 

Stay  of  proceeding,  in  <  u-.n-jmymentof  rent,  17n 

for  not  repairing,  UK). 

Stay  of  proceedings,  in  action  on  replevin  bond,  264. 
Stay  of  warrant  of  justices  to  give  landlord  possession,  upon 

"  what  term  >. 

Stipulation.  .-«-.•  "  < 'urrmint." 
Stock,  right  of  outgoing  tenant  to,  346. 
Stone,  digging  for,  when  waste,  203. 
Stores,  in  what  cases  tenant's  fixtures,  353,  in  what 

353. 
Stores,  fixed,  cannot  be  distrained  for  rent,  1 

j  attornment  to,  void,  W;  landlord's  remedies  against, 
I ;  tenant's  remedies  against,  331 ,  333,  342  :  tenant's 
remedy  for  expulsion  by  320. 
Straw,  right  of  outgoing  tenant  to,  345 ;  covenant  to  leave  it 

on  the  premises,  66. 

Straw  »N-rry  In-d.,.  |.l..u-hin^  up,  wiist.-.  2O.'j. 
Subsequent  demand,  in  what  cases  a  defence  in 
distraining  after  tender,  304. 
f  3 
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Successive  crops,  covenant  as  to,  54. 

Sufferance,  tenancy  at,  how  determined,  83  ;  ejectment  against 
tenant,  220. 

Sufficient  distress,  forfeiture  for  non-payment  of  rent,  where 
there  is,  105,  where  there  is  not,  105 ;  ejectment  for  the 
forfeiture,  where  there  is,  169,  where  there  is  not,  170. 

Suggestion,  in  nature  of  an  avowry,  upon  non-pros  in  re- 
plevin, 287. 

Summary  mode  of  obtaining  possession  of  premises,  for 
non-payment  of  rent,  171  ;  in  what  cases  and  how,  171 ; 
information,  172,  notice,  173;  record  of  the  proceedings, 
173;  appeal,  174. 

Summary  mode  of  obtaining  possession  of  premises,  after 
tenancy  determined,  227  :  in  what  cases,  227  ;  notice, 
229;  application  for  warrant,  229;  complaint,  230; 
warrant,  231,  229  ;  no  action  against  justices,  231. 

Summons  in  county  court,  in  replevin,  284. 

Surcharge  of  common,  remedy  for,  333 ;  declaration,  334, 
general  issue  and  evidence,  335 ;  traverses  and  evidence, 
336,  337;  special  pleas,  341. 

Sureties  in  replevin,  action  against,  on  bond,  255;  action 
against  the  sheriff,  where  the  sureties  are  insufficient, 
243. 

Surplus,  after  sale  of  distress,  to  be  lodged  with  the  constable, 
138 ;  action  for  not  doing  so,  314,  declaration,  315, 
general  issue  and  evidence,  315. 

Surrender,  83  :  generally,  83,  by  whom,  83,  to  whom,  84,  and 
of  what  estate,  85 ; — surrender  by  deed,  85,  2,  by  what 
words,  85,  stamp,  86  ;— surrender  in  law,  86,  what,  and 
in  what  cases,  86 ;— effect  of  it,  89 ;  form  of  it,  90. 
After  surrender,  no  distress  for  rent  subsequently  accru- 
ing, 112.  In  what  cases  pleadable  in  use  and  occu- 
pation, 167. 

Surrender,  notice  to  quit  by  tenant  does  not  operate  as,  94. 

Surrender  of  ecclesiastical  leases,  and  of  married  women, 
when,  upon  grant  of  new  leases,  4,  7,  8. 

Surrender  of  part  of  the  demised  premises,  apportionment  of 
rent upon, 177. 

Surrender,  right  to  emblements  upon,  328. 

Suspension  of  forfeiture,  by  allowing  tenant  time  to  repair, 
106. 

Suspension  of  right  to  distrain,  not  by  taking  a  promissory 
note  for  the  rent,  114. 

T. 

Tail,  tenant  in,  lease  by,  9. 

Tail,  tenant  in,  after  possibility  of  issue  extinct,  executor  of, 
entitled  to  emblements,  326. 
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Taxes,  covenant  to  pay,  17,  45,  51 ;  an  usual  covenant,  41. 

Tempest,  proviso  as  to  buildings  destroyed  by,  53,  57. 

Tenancy,  how  created,  1 :  by  lease  in  writing,  2  ;  by  demise 
by  parol,  59 ;  by  agreement,  60 ;  by  implied  contract, 
68  ;  by  assignment,  ?:*  :  by  ;itt<>rnin»int,  80. 

Tenan  •.crmined,  8:2,  -J1S  ;  by  ettiuxion  of  time,  82  ; 

..render,  83;  by  notice  to  quit,  91  ;  by  notice  to  de- 
termine a  lease  for  years,  at  the  end  of  7  or  14  years,  98 ; 
by  forfeiture,  100. 

Tenancy,  admission  of  the  existence  of,  by  receipt  of 
rent,  l'»:l. 

Tenancy,  when  implied,  68,  71 ;  terms  of  tenancy,  when  im- 
plied, 1113. 

Tenancy  at  sufferance,  how  determined,  83. 

Tenancy,  traverse  of,  in  action  by  landlord  against  the  sheriff 
for  rent  under  an  execution,  253  ;  in  other  cases,  291 , 

m, 

Tenancy  at  will,  what,  218 ;  implied,  where  the  term  of  a 
lease  is  uncertain,  27,  where  the  tenant  is  let  into  pos- 
session under  an  agreement,  and  no  rent  paid,  112,  or 
under  a  void  lease,  219,  or  under  a  contract  of  sale  which 
is  not  completed,  vil!) ;  how  determined,  82,  219,  228  ; 
cannot  be  surrenderee  1 

Tenancy  from  year  to  year,  in  what  cases  created  by  payment 
of  rent.  10,61,68,  112.  1K>.  -Mi*.  -J'Jl,  and  upon  what 
terms,  71;  ho\\  •:•>. 

Tenant, attornment  by,  80;  in  what  cases,  80, 81;  to  strangers, 
;  its  effect,  81. 

Tenant,  bankruptcy  of,  what  fixtures  pass  to  the  assignees, 

Tenant  by  the  courtesy,  lease  by,  10 ;  liable  for  waste,  208. 
Tenant  cannot  dispute  his  landlord's  title,  K>3,  I'M,  184,  186, 
1UU;  but  he  may  prove  that  it  is  determined,  186, 
223. 

Tenant,  distress  upon,  by  head-landl«ird,  his  remedy  for,  321 . 
Tenant  in  dower,  lease  by,  10;  right  of  her  executor  to  • 

ments,  325  ;  liable  for  wast. 
Tenant,  ejectment  against,  he  must  give  notice  thereof  to  hit 

land. 
Tenant  by  elegit,  when  not  requisit"  for  him  to  give  notice  to 

M  ;  when  entitled  to  emblement- 

Tenant,  hi*  right  to  ••mlili-im-nK  :i-j:;,  except  where  he  deter- 
mines lii"  own  ti'iiaiH-y,  3-H. 

. 

rent,  347 ;  what  fixtures  sheriff  may  Hell,  360. 
Tenant's  flxturw,  what,  862,  what  not,  363,  364. 
Tenant,  action  by.  for  tixtun-.  3i;-J. 
Tenant  cannot  elect  that  his  terra  shall  be  forfeited,  108. 

ling  over,  action  for  double  value  again*.  Ji  l 
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Tenant  holding  over — continued. 

action  or  distress  for  double  rent  against,  216;  action  of 
ejectment  against,  218. 

Tenant  for  life,  lease  by,  10 ;  right  of  his  executor  to  fixtures, 
360,  to  emblements,  325,  and  to  an  apportionment  of 
rent,  177  ;  may  distrain  for  rent,  though  his  lease  be  for 
any  number  of  years,  114;  when  lessee,  subject  to  action 
for  rent,  150 ;  and  to  double  value  for  holding  over,  211; 
ejectment  against,  220. 

Tenanfc,  notice  to  quit  by,  94. 

Tenant,  outgoing,  rights  and  liabilities  of,  343  :  as  to  'way- 
going crop,  343 ;  as  to  straw,  hay,  manure,  &c.,  upon  the 
premises,  345. 

Tenant  at  rack-rent,  what  substituted  for  his  right  to  emble- 
ments, 324. 

Tenant's  remedies  against  his  landlord,  265;  for  breach  of 
contract,  265 ;  for  a  wrongful  or  irregular  distress,  280  ; 
for  entry  without  cause,  317  ;  in  case  of  an  ejectment  for 
a  forfeiture,  318 ;  for  expulsion  by  a  stranger,  320 ;  for 
allowing  him  to  be  distrained  upon  for  head  rent,  321. 

Tenant  in  tail,  lease  by,  9. 

Tenant  in  tail,  after  possibility  of  issue  extinct,  right  of  his 
executor  to  emblements,  326  ;  waste  by,  206. 

Tenant  at  will,  not  punishable  for  permissive  waste,  207  ; 
ejectment  against,  219 ;  right  of,  to  emblements,  327. 

Tenant,  desertion  of  premises  by,  determines  a  tenancy  at  will, 
83. 

Tenant  for  term  of  years,  lease  by,  10 ;  when  entitled  to  emble- 
ments, 326;  subject  to  action  ior  double  value  for  holding 
over,  212 ;  ejectment  against,  220. 

Tenant  from  year  to  year,  may  underlet,  1 14 ;  and  may  dis- 
train upon  his  tenant  for  rent,  114;  liable  for  waste,  206, 
and  to  double  value  ior  holding  over,  212 ;  ejectment 
against,  221;  right  of,  to  emblements,  327. 

Tenant,  remedies  of,  against  his  landlord,  265 ;  remedies  of 
landlord  against  him,  111. 

Tenants  in  common,  lease  by,  11;  notice  to  quit  by  them,  93, 
or  to  them,  94  ;  distress  by,  116;  payment  of  rent  to 
them,  117;  action  of  covenant  by,  182 ;  action  hy,  for 
double  value  for  holding  over,  212;  ejectment  by,  224  ; 
avowry  and  cognizance  by,  283. 

Tender  of  amends,  in  action  for  irregular  distress,  281. 

Tender  of  rent,  129;  by  whom,  129;  must  be  before  the  im- 
pounding of  distress,  129;  when,  where  growing  crops 
are  distrained,  130.  Distraining  after  it,  remedy,  304 ;  re- 
fusing to  restore  distress  after,  action,  304,  declaration, 
305,  general  issue  and  evidence,  3U6. 

Tender  of  rent,  by  assignee  of  the  term,  cannot  be  pleaded  in 
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Tender  of  rent — continued. 

covenant  against  the  lessee,  154 ;  in  what  cases  in  debt 
for  rent,  154. 

Term  for  which  a  lease  is  granted,  25;  commencement  of,  25; 
continuance  and  end  of  it,  27. 

Term,  assignment  of,  72 ;  form  of  it,  7G ;  must  be  by  deed, 
79 ;  effect  of  it,  79,  74 ;  plea  of,  in  debt,  152 ;  not  in 
nant,  153. 

Term,  assignee  of,  covenant  by  or  against,  74,  178, 183,  185 ; 
venue,  150,  183,  186;  action  for  use  and  occupation 
against,  157 ;  declaration  in  covenant  against,  185,  188, 
by,  189,  266  ;  action  by,  for  fixtures,  362 ;  surrender  by, 
83;  proof  of  his  being  assignee,  187. 

Term,  forfeiture  of,  see  "  Forfeiture."  Tenant  cannot  elect 
that  his  term  shall  be  forfeited,  103. 

Termor  cannot  distrain  for  rent  due  after  his  own  term  ex- 
pired, 112. 

Terms  of  a  tenancy,  when  implied,  193,  71. 

Testamentary  guardian,  cannot  make  a  lease,  12. 

Thrashing-machine,  in  what  cases  it  may  be  distrained  for 
rent,  123,  302. 

Tillage,  converting  meadow  into,  waste,  202;  covenant  against 
it,  54;  injunction  in  equity  against,  210. 

Timber  trees,  reservation  of,  in  lease,  50 ;  covenant  not  to  fell 
or  cut  them,  54 ;  covenant  that  tenant  shall  have  the  lope 
and  trimmings  of,  57 ;  cutting  down,  waste,  203  ;  injunc- 
tion against  cutting  them  down,  210. 

Time,  determination  of  tenancy  by  effluxion  of,  82. 

Tithe*,  lease  of,  2 ;  must  be  by  deed,  2. 

Tithe  rent-charge,  where  landlord  to  pay  it,  and  to  recover  the 
amount  from  the  tenant,  347. 

Title  of  landlord,  tenant  cannot  dispute  or  impugn,  159,  164, 

oo,  unless  he  have  merely  attorned,  81, 

MS;  but  he  may  show  it  determined,  186,  223;  and  a 

mare  acknowledgment  of  title  does  not  prevent  the  party 

from  disputin. 

.,»-,, un,t  I'M-,  in.  rims  with  the  land,  270,  and  assignee 
••  term  may  sue  upon  it,  'J?r, :  action  for  broach  of, 
867,  in  what  cases,  267  ;  ii 

covenant,  209,  declaration,  269,  breach,  how  stated,  270, 
pleading  and  evi.k-nc,.,  271. 

Title,  contract  not  under  seal  for,  remedy  upon,  278 ;  come* 
IK-  iinpli,.,!,  2711. 

Title,  not  necessary  to  be  set  out  in  declaration  for  waste,  207  ; 

in  declaration  for  dihturliamv  <>f  n  million.  :i.'i.'>. 
Title  of  parry  evicting,  what,  to  enable  tenant  to  sue  his  lessor, 

Trade,  covenant  not  to  carry  on,  In  the  demised  framlM,  86, 
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Trade — continued. 

41,  109;  form  of  it,  47 ;  forfeiture  by  breach  of,  109  j 
when  waived,  104. 

Trade,  prohibited,  premises  let  for  the  purpose  of  carrying  on, 
when  a  good  defence  in  action  for  rent,  1 68. 

Trade  fixtures,  356 ;  may  be  removed  by  tenant,  without  being 
liable  as  for  waste,  201;  in  what  cases  go  to  the  executor, 
359  ;  in  what  cases  may  be  taken  in  execution,  360  ;  in 
what  cases  vest  in  assignees  of  bankrupt,  361. 

Trade,  goods  on  demised  premises  in  the  way  of,  when  not 
distrainable,  122,  302. 

Trade,  implements  of,  in  what  cases  distrainable,  123,  302 ; 
when  not,  remedy  for  distraining  them,  303. 

Traverse  form  of,  in  case,  by  landlord  against  sheriff  for  rent 
under  an  execution,  253 ;  in  covenant,  266  ;  in  case  for 
disturbance  of  common.  336,  337. 

Traverse,  when  necessary,  in  case  for  waste,  209  ;  in  case  for 
injury  to  a  reversion,  239 ;  in  case  against  the  sheriff  for 
not  taking  a  replevin  bond,  243 ;  in  action  on  replevin 
bond,  262 ;  in  action  for  distraining  where  no  rent  is  due, 
291;  in  action  for  excessive  distress,  299. 

Treble  damages,  for  waste,  on  the  writ  of  waste,  200. 

Trees,  cutting  down,  in  what  cases  waste,  203 :  covenant  not 
to  cut  down,  54  ;  covenant  to  preserve,  53  ;  covenant  by 
lessor  to  assign,  for  repairs,  57  ;  and  that  the  lessee  shall 
have  the  loppings,  &c.,  57. 

Trees  growing,  cannot  be  distrained  for  rent,  122,  301;  not 
emblements,  324. 

Trespass,  by  landlord  against  tenant  or  stranger,  in  what  cases, 
218,  318.  By  tenant  against  landlord,  in  what  cases,  31 1; 
for  distraining  things  not  distrainable,  303  ;  for  distrain- 
ing implements  of  trade,  where  there  was  other  sufficient 
distress,  302  ;  for  refusing  to  restore  distress  impounded 
after  tender,  305 ;  for  remaining  on  the  premises  an  un- 
reasonable time  after  distraining,  308;  for  taking  fixtures, 
362;  but  not  for  distraining  without  appraisement,  311, 
or  for  an  excessive  distress,  297.  By  tenant  against 
strangers,  233,  331. 

Trespass  in  search  or  pursuit  of  game,  remedy  for,  331; 
covenant  to  give  notice  to  such  persons  not  to  trespass, 
56  ;  trespassing  after  notice,  331;  costs,  331. 

Trespass  by  the  lord,  for  surcharge  of  common,  333. 

Trial  of  replevin,  286 ;  verdict,  286,  287. 

Trover  for  fixtures,  by  landlord,  362;  by  tenant,  362;  by 
assignees  of  bankrupt,  363 ;  by  mortgagee,  363  ;  by  trus- 
tees of  mortgagor,  363  ;  by  tenant  against  his  landlord, 
for  distraining  things  not  distrainable,  303 ;  not  for  an 
excessive  distress,  297,  although  a  count  in  trover  is 
often  added  in  such  a  case,  298. 
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Trustees  for  creditors,  action  for  use  and  occupation  against, 

158. 
Trustee  of  an  outstanding  tenn,  in  what  cases  he  may  sue  the 

sheriff  for  rent  under  an  execution,  24'.). 
Turbary,  common  of,  action  for  disturbance  of,  333. 
Turning  tenant  out  of  possession,  by  landlord  on  entry,  not 

allowed.  3  IS. 
Turnips,  growing,  go  to  the  heir,  not  to  the  executor,  329  ; 

covenant  that  landlord  may  sow  turnips  in  the  last  year  of 

the  tenant  ; 

u. 

Uncertainty  of  the  term,  in  a  lease,  its  effect,  27,  28. 

Underlease  of  tenant  for  years,  10,  or  of  tenant  from  year  to 
year,  114;  difference  between  it  and  an  assignment  of 
the  term,  10,  73;  remedies  upon  it,  73,  113;  need  not 
be  surrendered  on  renewal  of  the  original  lease,  88. 

Underlessee,  cannot  be  sued  by  lessor  or  his  assignee,  75,  154, 
186;  cannot  surrender  to  them,  S4,  unles>  the  lessee  have 
surrendered,  84,  but  he  may  join  with  tlie  lessee  in  doing 
so,  84  original  lessor  cannot  give  him  notice  to  quit,  1»3; 
lessee  cannot  distrain  upon  him  for  rent  accruing  after 
his  own  term  has  expired,  1  12,  1  17  ;  effect  of  the  original 
accepting  him  as  his  tenant,  1*>7  ;  hill  in  eq  . 

.;  unction    to  restrain   him  from   committing 
209  ;  action  by  underlewee  against  his  lessor,  for 
allowing  hi  t  rained  upon  by  the  head  landlord, 

!  ;  his  right  to  en. 

Underlet,  covenant  not  to,  M  .  right  of  re- 

entry for  breach  !••:».  .•jrrtmmt   thereon,  I'.U, 

180  ;  equity  will  not  relieve  against  it,  320. 

Underwood,  covenant  not  to  cut  down,  54;  cutting,  in  what 


Uninterrupted  exercise  of  right  of  common,  proof  of,  in  action 

-turbaneo  of  common. 

Universities  of  Cam  bridge  and  Oxford,  leases  by,  8. 
Use  and  occupation,  aetio;.  f,,r.  I.V.V.  in  what  case*,  l.V, 
whom,  !.',<;,  and  against  \vi  declaration 

;  evidence  for  the 
•«.     Special  pleas,  107  : 

assignment  to  another,  H»7  ;  bankruptcy  of  defenda. 
conditional  renting,  and  condition  not  performs: 
distress  for  the  same  rent,  104  ;  illegality,  fcc*.  188  ;  eric- 
by  a  stranger,  104;  notice  and  claim  of  mortgagee, 

1IW;    pav  liirnt.    Kill. 

Use  and  occupation,  in  what  case*  it  will  lie  against  vendee  of 
land  .  sseMion  before  purchase  completed,  70  ; 

not  against  the  vendor,  for  remaining  in  possession,  101. 
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User  of  land  as  a  common,  proof  of,  338. 
Usual  covenants,  what,  41 ;  in  what  cases,  62. 


V. 

Variance,  when  material,  between  declaration  and  proof,  191, 
196,  251,  254, 290, 298,  312, 339 ;  when  immaterial,  142, 
150,  299,  339. 

Vats  for  soap  boilers,  trade  fixtures,  356  ;  may  be  removed  by 
tenant,  352,  go  to  the  executor  and  not  to  the  heir,  360, 
and  may  be  taken  under  an  execution  against  the  tenant, 
360. 

Vendee,  under  a  contract  for  the  sale  of  land,  let  into  posses- 
sion, is  tenant  at  will  to  the  vendor,  219,  unless  there  be 
some  provision  in  their  contract  to  the  contrary,  249 ; 
may  be  sued  in  ejectment  without  notice  to  quit,  92,  93 ; 
may  be  sued  in  action  for  use  and  occupation,  160 ;  is 
entitled  to  the  crops,  326. 

Vendee  of  fixtures,  wrongfully  sold  under  an  execution,  has 
no  title,  and  trover  lies  for  them,  350,  362. 

Vendor,  remaining  in  possession  after  sale,  cannot  be  sued  by 
vendee  in  use  and  occupation,  161. 

Vendor  of  fixtures,  action  by,  against  vendee,  363. 

Venue  in  debt  and  covenant,  by  lessor  against  lessee,  149 ;  by 
lessor  against  assignee  of  the  term,  149,  186 ;  by  assignee 
of  the  reversion  against  lessee,  149, 183;  by  assignee  of 
the  reversion  against  the  assignee  of  the  term,  149,  186, 
188.  By  lessee  against  lessor,  149;  by  lessee  against 
assignee  of  the  reversion,  186 ;  by  assignee  of  the  term 
against  the  lessor,  149,  183  ;  by  assignee  of  the  term 
against  the  assignee  of  the  reversion,  183,  186,  189. 

Venue,  in  debt,  for  fraudulent  removal  of  goods,  to  avoid 
a  distress,  141. 

Veranda,  when  not  removable  by  tenant,  355. 

Verbal  disclaimer,  no  cause  of  forfeiture,  94. 

Verbal  notice  to  quit,  good,  100. 

Verdict,  in  replevin,  286,  287  ;  in  action  by  landlord  for  rent 
under  an  execution,  255;  in  action  on  replevin  bond, 
264. 

Vesture  or  herbage,  sole  and  several,  claim  of  right  to,  333. 

Vicar,  lease  by,  6,  7,  8 ;  lease  to,  15. 

Void  lease,  holding  under,  when  deemed  a  tenancy  at  will,  219  ; 
when  a  tenancy  from  year  to  year,  69 ;  on  what  terms,  60, 
193. 

Voluntary  waste,  what,  200 ;  declaration,  207,  208,  general 
issue,  208,  evidence,  208. 
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W. 


Wainscot,  pulling  down,  waste,  201  ;  when  deemed  landlord's 

fixture,  349. 
Waiver  of  forfeiture,  what,  103  ;  of  forfeiture  by  not  insuring, 

107  ;  of  forfeiture  by  non-payment  of  rent,  108  ;  of  for- 

feiture by  not  repairing,  106. 
Waiver  of  general  covenant  to  repair,  by  giving  notice  under 

covenant  to  repair  after  notice,  105. 
Waiver  of  notice  to  quit,  what  96  ;  what  not,  97. 
Waiver  of  right  to  double  value  for  holding  over,  215. 
Waiver  of  right  to  increased  rent  for  ploughing  meadow,  &c., 

what  not,  :M5. 
Wall  erected  upon  a  common,  in  what  cases  it  may  bo  abated 

by  the  commoners,  342. 
Warehouse,  goods  in,  for  safe  keeping,  cannot  be  distrained  for 

rent,  122. 

Warrant  to  distrain,  120  ;  form  of  it,  K'7. 
Warrant  of  justices,  to  give  landlord  possession,  after  tenancy 

determined,  2*27  ;  in  what  cases,  227  ;  notice,  -".".»  ;  :ippli- 

cation,    221);  complaint,  2MO  ;    u'lirrnnt.  231;  warrant, 

when  stayed,  231  ;  no  action  against  justices,  231. 
Warrant  of  sheriff,  when  to  be  proved,  in  action  against  sheriff 

for  rent  under  an  execution,  254. 

Warranty,  implied,  none,  upon  the  letting  of  land,  77,  '-' 
Warren,  destroying  the  stock  in,  waste. 
Waste,  and  the  remedy  for  it,  generally,  200. 

1.  Uy   action,  2on  :  in  what  cases,  900;    far    waste 
in  houses,  201,  in  l.m.ls.  -JO-J,  in  woods,  &c.,  203,  in  gar- 
dens, &c.  2nj  :  how  ho  nature  of  waste,  805. 
By  whom,  20.j,  against  whom,  200  ;  declaration  for  volun- 
tary watte,  in  a  tlicelliny-hotue,  2<>7,  in  woods,  frc.  207,  at 
to  hedge*,  #c.  208,  the  like  for  pcrmittwe  watte,  908  ; 
general  infnf,  2<w.  »'vi«I-no-.  -J<»s. 

2.  By  bill  in  eq<.  M  unction,  900. 

Waste,  by  removal  of  fixture*,  349  ;  remedy  by  action  on  the 

ease  in  the  nature  of  warte,  809. 
Waste,  eorenant  .  mit,  88  ;  form  of  it,  68  ;  fcrfctait 

by  breach  of,  106  ;  entry  by  assignee  for  such  faftlture. 

if)-';, 

Waste,  lease  without  impeachment  of,  when  not  aMow«! 
Waste,  recognixance  not  to  commit,  upon  stay  of  execution  la 


Waste,  encroachment  on,  by  tenant,  in  what 

entitle!  to  it.  :\-2. 
Water,  right  of  passage  for,  lease  of,  most  be  by  deed,  t. 
Way,  right  of,  lease  of,  most  be  by  dec*  i 
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'Way-going  crop,  right  of  tenant  to  it,  343  ;  when  regulated 
by  the  custom  of  the  country,  when  by  express  stipula- 
tion, 343,  344 ;  in  what  cases  it  may  be  distrained  for 
rent,  119. 

Wearing  apparel,  if  in  use,  cannot  be  distrained  for  rent,  122, 
303. 

Weaver,  materials  delivered  to,  to  weave,  cannot  be  distrained 
for  rent,  122. 

Weekly  tenant,  what  notice  to  quit,  92;  action  for  double 
value  for  holding  over  does  not  lie  against,  212. 

Weighing  machine,  goods  brought  to,  to  be  weighed,  cannot 
be  distrained  for  rent,  303. 

Wharfinger,  goods  in  the  warehouse  of,  for  safe  keeping,  can- 
not be  distrained  for  rent,  122, 302. 

Widow,  entitled  to  free  bench,  her  executors  entitled  to  em- 
blements,  325. 

Widow,  having  lands,  durante  viduitate,  not  entitled  to  emble- 
ments  if  she  marry,  328. 

Wife  to  be  party  to  lease  of  lands  which  her  husband  has  in 
her  right,  5;  in  what  cases,  upon  his  death,  his  execu- 
tors and  not  the  wife  shall  have  the  crops,  327. 

Will,  tenancy  at,  what,  218  :  implied,  where  the  term  in  a 
lease  is  uncertain,  27  ;  where  the  tenant  is  let  into  pos- 
session under  an  agreement,  and  no  rent  paid,  112;  or 
under  a  void  lease,  219,  or  under  a  contract  for  sale, 
which  is  not  completed,  219. 

Will,  tenancy  at,  created  expressly,  31, 68. 

Will,  tenancy  at,  how  determined,  82,  218,  228, ;  cannot  be 
surrendered,  85. 

Will,  tenant  at,  not  punishable  for  permissive  waste,  207  ; 
ejectment  against,  219 ;  his  right  to  emblements,  327. 

Willow,  when  timber,  of  which  waste  may  be  committed,  203. 

Windmill,  when  not  a  trade  fixture,  357. 

Windows,  landlord's  fixtures,  349 ;  pulling  down  or  removing 
them,  waste,  201. 

Wooden-house,  resting  on  a  brick  foundation,  erected  for  the 
purpose  of  trade,  a  trade  fixture,  and  may  be  removed  by 
tenant,  356. 

Woods,  waste  in,  what,  203  ;  declaration  for,  207. 

Writ  of  execution,  how  proved,  254. 

Writ  of  inquiry,  in  replevin,  287. 

Writ  de  parco  fracto,  in  what  cases  formerly,  148. 

Writ  de  retorno  habendo,  in  replevin,  287,  288  ;  not  necessary 
to  enable  the  landlord  to  sue  the  sheriff  for  taking  insuffi- 
cient pledges,  245. 

Writ  of  waste,  200;  in  what  cases,  201,  &c. ;  what  recovered 
by  it,  200 ;  case  in  the  nature  of  waste  now  substituted 
for  it,  200, 206. 

Writing,  in  what  cases  a  demise  must  be  in,  59. 

Wrongful  distress,  tenant's  remedies  for,  280,  281,  &c. 
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Y. 

Yean,  tenant  for  term  of,  lease  by,  10 ;  lease  for  40  yean,  if 
^hall  so  long  live,  effect  of  28 ;  when  it  determines, 
29,  82 ;  when  determinate  by  notice,  at  the  end  of  7  or 
14  years,  98  ;  when  determinate  upon  condition  broken, 
104.  The  tenant  is  liable  for  waste,  20G;  ejectment 
against  him,  220 ;  not  entitled  to  emblements,  ih 
less  the  demise  be  determinate  upon  a  life  or  other 
uncertain  event,  320. 

Year  to  year,  tenancy  from,  what,  30  ;  when  created  by  ex- 
press stipulation,  221  ;  when  implied  from  payment  of 
rent,  10,61,  6*«,  69,91, 112, 113,  1 ..».  2U»,  221,  and  upon 
what  terms,  71 ;  how  determined,  30  :  by  notice  to  quit, 

n,  m. 

Year  to  year,  tenant  from,  may  underlet  to  a  tenant  from 
year  to  year,  114;  may  be  sued  for  waste,  206,  212,  and 
a  court  of  equity  will  restrain  him  by  injunction,  210; 
ejectment  against  him,  221 ;  when  entitled  to  emble- 
ments, 327. 
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